Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


r 


i  ••  ^   <  > 


i 


••-t 


x):. 


>     r 


•    «      ■      ^»    *       •« 


«     «v « 


I  . 


\ 


▼OI.  IS—LOUISIANA  BBPOBT8. 


"^jligttilM,  bj  rnoXOrqudiClkigifii.  (PUat  wlwl  torj 


1 


^ 


L't 


REPORTS 


OP 


CASES    ARGUED    AND   DETERMINED 


IN 


THE    SUPREMJE    COURT 

THE   STATE    OF   Loj^^^^^ 

LIBBAIX 


By  THOMAS  CVRRY, 

Cniiutlloc  mn  Attocnej*  at  ]«te, 


VOKUMB  xvm. 


NEW  ORLEANS. 

PRINTED  BY  E.  JOHNS  &  CO 

CORKER  OF  .T.   CHAW.E8  AND  COMMON  m«KT,. 


1841. 


jusess  or  thx  oovst. 

• 

HoNORABtB  F.  X.  MARTIN. 
"         H.  A.  BULLARD. 
«         A.  MORPHY. 
"         E.  SIMON. 

R.  GARLAND. 


GimON0L()(}iICAL 


TABLE    OF    CASES. 


BASTBBH    DISTttlCT, 

MEW-OBUEANS,  APBIL  TERM,  lUl. 

4 

WAMU 

Leefe  vs»  Walker  et  al «• 1 

Diggs,  HobsonA  Co.  v^.  Parish etal...., •••••• 6 

Poydras  V8.  Taylor  et  al •••••• •••  12 

Same  ««.  same ••• 17 

Meeker'db  Lewis  V8\  Hayset  al....... • • ••  10 

Bemard's'heirs  vs.  3b\xU ••••• SI 

Whitney  et  al.  ts.  Lyon •• 26 

Tissott  et  al.  v8*  Bowles 29 

Same  ts:  same..... ; •  dO 

M^Cabe  ov.  Gtentes •••  81 

Tait  v9.De  Ende's  executors .• ••  83 

Verret  etui.  vs.  ClaY^... 86 

Tamer  &  Renshaw««.Wheaton  et  al .••••• •••••  87 

YarionvY.Debergne • 40 

M *MaBi28  TS.  West:  Odom,  Intervener •••  41 

Amons  trr.  Davem  et  al 42 

Moseley  v«.  Keys  d^  Roberts*. ••• • •.•  46 

Commercial  Bank  of  Rodney  vsi  Hinds 49 

Rogers  t;t.  Dayis. • •••••  60 

Gray  o«.  Tieman,  Cuddy  db  Co • 68 

Dorr  et  al.  Tf.  Kershaw  et  al • .••••  67 

Bame  vs.  Wilson • 69 

Van  Peltft  Fowler  vs.  Eagle  Insurance  Company 64 


IV  CHRONOLOGIC  AI. 

FAOB 

Heath  VS.  Locke  et  al 68 

Hoffman  vs.  Laurans  etal '^ 

Turner  V8,  Latorre  et  al 74 

Fiske  V8.  Commercial  Insurance  Company •••••••    T7 

Bayne  vs.  Fox 80 

Cogswell  &  Co.  vs.  Ocean  Insurance  Co 84 

Biemacki  vs.  Mexia 86 

Taylor  vs.  Chase ^«     88 

Mitamevs.  Ferguson • ^ 

Bemard^s  heirs  vs.  Groldenbow... • 95 

Dwyer  t>».  Powell •••••    W 

Millaudon  et  al.  vs.  M'Donough 162 

Leeds  vs.  Bozeman 117 

Stetson  vs.  Stackhouse • 119 

Municipality  No.  2  vs.  Orleans  Cotton  Press 122 

MAY  TERM,  1841. 

Pulley  &  Envin  vs.  Municipality  No.  2 , 278 

City  Council  of  Lafayette  vs.  Holland  et  al 286 

Hanson  et  al  vs.  City  Council  of  Lafayette 295 

Same  vs.  same;  on  are-hearing 309 

Lerey  vs.  Municipality  No.  3 312 

Morehouse's  heirs  vs.  Mayor  et  al 316 

Powell  vs.  Aiken  &,  Gwinn 321 

Fisk,Watt&  Co.  vs.  Mead 33«j 

Byrne  vs.  Orleans  Cotton  Press  Company.*. .., 336 

Fleytas  vs.  Pontchartrain  Rail  Road  Company..., 339 

Bruce  vs.  Ross  etal 341 

Roasenda  vs.  Zabriske,  f.  m.  c 346 

Penalta  vs.  Borges  executor 349 

Porter  vs.  Depeyster 35I 

Moflatt  vs.  Murray  et  al 367 

German  et  ux.  vs.  NichoUs  et  al 361 

Russell  etal.  vs.  Wilson 367 

Monbuchet's  curator  vs.  Ferraudfils 375J 

Chittenden  vs.  Page  et  al , 374 


TABLE   QF   CASES.  V 

PAGE 

Loidlaw  vs.  Tyson 378 

Tyson  vs.  Laidlaw 380 

Montilly  i;^.  his  creditors 383 

State  vs.  Judge  of  Probates  of  New-Orleans 392 

Girod's  heirs  and  legatees  t;«.  Girod^s  executors 394 

Caasidy  i;«.  his  creditors 402 

Lee  &  Hardy  v«.  Palmer  et  al 405 

Beach.et  al.  t^s.  Oakey 413 

Bach  vs.  Twogoodetal 414 

Nicolet's  executorv^.  Gloydetal 417 

Hermann,  Briggs  &  Co.  vs.  Hootsell  et  al 419 

Rouzan  i?«.  Rouzan's  curator 425 

Wilcox  et  al.  v^.Huie 426 

Mayor  et  al.  vs.  Hennen 428 

Clarke  et  nx.vs.  Fireman's  Insurance  Company 431 

Oakeyet  al.  vs.  Hennen 435 

Allen  vs.  Amouil •••••..••. 437 

Caldwell  &  Hickey  vs.  Nolt^  et  al 438 

Coit  dbCo.  i;«.  Charbonet  et  al 440 

Hall  vs.  Gaiennie  et  al 442 

State  vs.  Judge  of  the  third  district 444 

Deloach  vs.  Jones  etal • 447 

Jordy  vs.  Hebrard  et  al 455 

Slidell  vs.  Locke 461 

Deslix  vs.  Schmidt 464 

Dufourv^.  Beauregard  et  al 467 

Mcintosh  vs.  Clannon 469 

Fortineau  vs.  Boissiere 470 

Oliyier,  curator,  d^c.  vs.  Cannon 474 

Pttrlange  vs.  his  creditors. ••.. • 475 

Comstocket  al.  vs.  Paie  db  Smith :  Bartlette,  garnishee. 479 

Purdee  vs.  Cocke 482 

Blanchard  vs.  Vargas  et  al 486 

Ghiillardet  vs.  Demaries 490 

Kaiser  rs.  Hoffman 493 

Porter  vs.  his  creditors 495 

Yairin  db  Co.  vs.  Hunt  et  al 498 


VI  CHRONOLOGICAL  TABLS  OF   CASES. 

PAOB 

Olaibome  &  Mather  V8.  their  creditois • • 601 

Smith  vs.  Dickinson's  executor..**..^ ^ • 507 

Stanton  V8.  Cox's  Syndic •.•••••••••••• 60B 

New-Orleans  and  Nashville  Rail  Road  Oo.  v$.  Qanalh  Ar  Co...  610 

Hodge  vs.  Cleary • •••••.•  614 

Starr  &  Howland  vs.  Zacharie  dbCo« •••••••.•••• 617 

Benoist  &  Blanchard  vs.  their  creditors .•••••••.•• ••••  6SS2 

Harman's  heirs  vs.  O'Moran  et  al 6SM 

Barton  V9.  Maltby • 681 

Fredwost  and  wife  vs.  Daily  et  al • ••  686 

Prioiaud  v«.  Hurst  et  al • •••• • 687 

State  V8.  Judge  of  first  district  court • • 645i 

Harral  vs,  Yanorsten 645 

Duncan  vs.  Hawks  et  al • »..  548 

Derbigny  vs.  Peirce,  dative  testamentary  executor,  &c 551 

Crocker  vs.  Monrose • ••••••••••• •  668 

Williams  vs.  Henderson.. ••••••.•..»....  667 

Hall  &  Bein  vs.  Henderson • 568 

Branch  Bank  of  Alabama  v«.  Kraft  et  al. • •  506 

State  vs.  Judge  of  Probates  of  New-Orleans.. •••••  670 

Barker  vs.  Whitney • • .'• •••  575 

Wooster  vs.  Easton 580 

Dufour&Co.  vs.  Meffre •••  681 

Lavigne  175.  Theurer  et  al #•.  582 

Tottenvj.  Merrifield 588 

Goesden  vs.  Morrison.. 684 

JUNE  TERM,  1841. 

Russell  vs.  Favier  et  al • ••••  585 

Guerin's  heirs  vs.  Bagneries 500 

Bowman  v«.  Ware • • 597 


ALPHABETICAL 


TABLE   OF    GASBS 


PA<m 

Aiken  4b  Gwinn  lufo.  Powell.  •• • S21 

Allen  vs,  Arnoail*. 4^ 

Amonil  ads.  Allen 4S7 

Amoos  V8,  Davem  et  al ••••    42 

Bach  vs.Twogooi  et  al... 414 

Bagneries  ads.  Gueyin's  heirs 690 

Baine  vs.  Wilson 69 

Qaiker  vs.  Whitney • 575 

Bayne  vs.  Fot.. ; 80 

K8cket.al.t^#.  Oakey 413 

Beauregard  et  al.  a(^9.  Dufour.... 467 

Bernard's  heirs  v^.  Soul£ 21 

Same  vs.  Goldenbow • •••....    95 

Benoist  &  Blanchard  t;««  their  creditors • 522 

Biemacki  vs.  Mexia • « • 86 

Blanchard  v«.  Vargas  et  al..... ...»••• 486 

Borges'  executor  ads.  Penalta • •  348 

Boissiere  a<b.  Fortineau 470 

Bowman.v^*  Ware. 597 

Bdwles.  ads.  Tissott  et  al 29 

Sam&ad#.same«.... • •• 30 

Bozeman  ai2s.  Leeds........ • 117 

Branch  Bank  of  Alabama  i;#.  Kraft,  etal* « 565 

Brace  vs.  Boss  el  al 341 

Barton  M' Maltby 631 

Byrne. OS.  Odeans  Cotton  Press ^ 336 


J'lII  ALPHABETICAL 

PAOB 

Caldwell  &  Hickey  vs.  Nolte  et  al 438 

Cannon  acf^.  Olivier,  curator,  &c 474 

Cassidy  vs.  his  creditors 402 

Charbonet  et  al.  aJ;.  Coit  &  Co 440 

Chase  ads.  Taylor 88 

Chittenden  vs.  Page  et  al 974 

City  Council  of  Lafayette  vs.  Holland  et  al 286 

Same  a(f«.  Hanson  et  al ..  295 

Same ;  on  a  re-hearing  ads.  same 909 

Claiborne  &  Mather  v«.  their  creditors 601 

Clanntn  ads.  M'Intosh 469 

Clark  et  ux.  vs.  Fireman's  Insurance  Company 431 

Clav^  ads.  Verret  etal 36 

CleBTjads.  Hodge 614 

Cocke  ads  Purdee 482 

Coit  &  Co.  vs.  Charbonet  et  al • 440 

Cogswell  &  Co.  vs.  Ocean  Insurance  Co • 84 

Commercial  Bank  of  Rodney  t>«.  Hinds w..,.    49 

Commercial  Insurance  Company  ads.  Fiske 77 

Comstock  et  al.  vs.  Pkie  &  Smith;  Bartlette,  garnishee*. ••••••  479 

Cox's  syndic  ads.  SiBnion 608 

Creditors  ads.  Montilly 383 

Same  cufa.  Cassidy ...,.• 402 

Same  ads.  Parlange 475 

Same  ads.  Porter 495 

Same  ads.  Claiborne  db  Mather 501 

Same  acfa.  Benoist  A>  Blanchard 522 

Crocker  V9.  Morrison 553 

Daily  et  al.  v«.  Fredwost  and  wife 585 

Davemet  al.  ads.  Amous '• • 42 

UsYiaads.  Rogers • ^ • • •    50 

Debergue  ads.  Yaiion 40 

De  Ende's  executor  cufa.  Tait 33 

Derbigny  vs.  Pierce,  dative  testamentary  executor 551 

Deloachva.  Jones  etal 447 

Demaries  ads.  Cxaillardet ••••• •••«  400 


TABLE   OF  COIVTBIITS.  u 


""PAOC 


thpeysiex  ad$.  Porter • 851 

Deelix  ads.  Schmidt 464 

Dickinson^s  executor  oiff.  Smith. •«•••«• • 60T 

DjggSy  Hobson  &  Co.  v«.  Parish  et  al 6 

Dorr  et  al*  vs*  Kershaw  et  al 4 d 57 

Dufour  ««•  Beauregard  et  aL 4.«.tf «.««.4  4d7 

Dufourdb  Co.  vf.Mefire 4..^...*  •••.••«.•«  581 

Dancao  »««  Hawks  et  al « « 444.  646 

Dwyer  v#«  Powell 4 • • rf..«...,.    M 

Eagle  Insurance  Company  aJ«..Van  Pelt  &  Fowler 64 

£aston  ada.  Wooster ; 68b 

Payier  et  al.  ada.  Russell 586 

Perguson  ads.  Mefaine 92 

Ferraud  file  ads.  Montbuchet's  curator,  dbc 372 

Fiske  vs.  Commercial  Insurance  Company 77 

Fiske,  Watf  &  Co.  vs.  Mefide...« 332 

Fireman's  Insurance  Company  Ods.  Clarke  et  ux 431 

Fleytasf^.PontchartrainRailltoad  Company 839 

Fortineau  vs.  Boissiere .4 * 476 

For  ad«.  Byrne 86 

Fredwdst  and  wife  v^.  Daily  eCUl 537 

Gaiennie  et  al.  ocI^.Hall 442 

Gaillardet  v«.  Demaries • 490 

Ghinalh  &  Co.  ads.  New  Orleans  and  Nashville  tiaii  Itoad  Co.  5l6 

Qentes  ads.  M'Cabe 4 • 31 

German  et  ux.  vs.  Nicholls  et  al •••.« • 361 

Girod*s  heirs  and  legatees  vs.  Girod's  executors 394 

Ofeyd et  aL  ad«.  Nicolet*a executor « •••  417 

Goldanbow  oib*  Bernard's  heirs. ••••• •••• • 95 

Goesden  vs.  MoxiiaoQ..*..* • 5^4 

Gray  v««  TiemaDt  Cuddy  &  Go •••« 58 

Guerin^s  heirs  vs.  Bagneries 590 

Hall«#w  GfiHenHie  et  alk.«< 442 

Hall  A  Beki  vs.  HendersoR ..r.....^...^....  58ft 


X  ALPHABETICAL 

PAOB 

Hanson  etal.  vs,  Cky  Conncii  of  Lafayette /• 295 

Same  v«.  same;  on  a  re-hearing •• 309 

Harman's  heirs  tx O'Moran et  al... • 526 

Harral  v«.  Vanoralen • ..•••  645 

Hawks  etal.  ads^Duncaxi ••.••.,••.••••••.  648 

Hays  etal.  adf».  Meeker  d:>  Lewis.  •••• > 19 

Heath  v«.Lockeet  aL • • • • 68 

Hebrardetal  ads.  Jordy ••••• •• 465 

HendeFBOB  ad«.  Williams «••• • •  65T 

Same  ads.  Hall&  Bein 663 

Hennen  dds.  Mayor  etal • 428 

Same  ads.  Oakey  et  al • • • 435 

Hermann, Briggs &  Co. vs. Hootsell  etal •••  419 

Hinds  ads.  Commercial  Bank  of  Rodney 49 

Hodge  vs.  Cleary ••••••••.o.. ^...^ 614 

Hoffman  vs.  Lauransetal • •••••• « 70 

Same  ads.  Kaiser...; , p ••«  498 

Holland  et  al.  ads.  City  Council  of  Lafayette 286 

Hootsell  et  al.  (ufs.  Hermann,  Briggs&  Co... ,••.•• 419 

Huie  ads.  Wilcox  et  al 426 

Hunt  et  al.  ads.  Vairin  &,  Co .498 

Hurst aJs.Priolaud.....% , .•••«, •^.••.^,....  537 

Jones  et  al.  adfs.  Deloach • • «...  447 

Jordy  vs.  Hebrard  et  al ^ •••.  455 

Judgp  pf  Probate^  of  New-Orleans  ads.  State ,,. 392 

Judge  of  third  district  a(fs.  same ••••...••.  444 

Judge  of  first  district  atfs.  same 542 

Ji^dge  of  Probates  of  New-Orleans  ads.  same...f« 570 

Kaiser-f>«.  Hoffinaa • • 498 

Kershaw  et  al.  ads.  Don  et  al • •.•••..  67 

Keys  &  Roberts  ads.  Meeeley 46 

Kraft  et  al.  a<{«.  Branch  Bank  et  al • ««. 6€6 

.Laidlaw  vs.  Tyson 378 

Sama  a(b. same.. ««•.•„««,««•«.«, ,•«,«••« • •>*-  880 

Latorre  et  al.  a<fs«  Turner , 74 


.  TABLE   OF  C0NTJBNT8.  XI 

PAsa 

Laaransetal.  ads*  Hoflfmazi.*** tO 

Layigiievf.Theurei  etaL.,.^ • 569 

Leedb  Hardy  ««•  Palmer  et  al 405 

Leeds  vs.  Bozeman.... 117 

Leefe  V8,  Walker  et  al 1 

Lcrey  v«.  Municipality  No.  8 312 

Locke  ads.  Slidell 461 

Locke  et  al.  ads.He^Xh. 69 

Lyon  ads,  Whitney  et  al 29 

Maltby  ads.  Burton 531 

Mayor  et  al.  vs.  Hennen 428 

Merrifield  ads.  Totten -. 5S3 

M^Cabe  vs.  Qientes 31 

M^Donough  oA.  Millaudon  et  al 102 

M'lntosh  vs.  Clannon 469 

M'Manus  vs.  West;  Odom,  intervenor 41 

Mead  orfji.  Fiske,  Watt  &  Co 332 

Meeker  &  Lewis  v«.  Hays  et  al ^ ..•• 19 

Mefire  ads.  DuFour 581 

Mitaine  vs.  FergusoA 92 

Mexia  ads.  Biernacki 86 

Millaudon  et  al.  i^«.  M'Ddiiough 102 

Moffatti?*.  Murray  el  al 357 

Monbuchet's  curator «)«.  Ferraudfils ^72 

Monrose  ads.  Crocker 553 

Montilly  vs.  his  creditors 383 

Morehouse's  heim  t;9.  Mayor  et  al 31({ 

Morrison  ads.  Goesden • 584 

Moseley  vs.  Keys  &  Roberts 46 

Maiiicipality  No.  2  vs.  Orleans  Cotton  Press 122 

Same  arf^.  Pulley  &  Erwin 27H 

Municipality  No.  3  ads.  Lerey 312 

Murray  et  al.  ads.  Mofiatt •...•  357 

New-Orleans  and  Nashville  Rail  Road  Co.  vs.  Ganalh&  Co...  510 
Nicholls  et  al.  ads.  German  el  iix 301 


ZSr  ALPUABKTIOJl..  TABLK  OV  OOnTfiNTS. 

VACB 

Whitney  ad9.  Barker • 575 

Whitney  at  al.  v$.  Lyon.«.««.'., • • 26 

Wilcox  et  al.  v«.  Hole., • 4S^ 

Williams  V8.  Henderson '. «» ••• 667 

Wilson  ads.  Baine • 69 

Same  a(f««  Russell  et  aL 867 

Wooster  V9.  Easton. • • • , 680 

Zabriske,  f.  ra.  c,  ads,  Roasenda 346 

Zacharie  &  COi  ads,  8ia.Ti  &  Howland • • 617 


heports 


OP 


CASES  ARGUED  AND  DETERMINED 


IN 


THE  SUPREME  COURT 

OF 

THE    STATE    OF    LOUISIANA. 


EASTERN    DISTRICT. 

NEW-ORLEANS,    APRIL    TERM,    1841. 

IiBBFE:  V9.  WAI.KER  ET  AX* 

APPEAL  PROU  THE  COXMBSCIAL   COURT  DP  HEW  ORLEAHB. 

The  pUuDtiff  is  bound  bj  the  admiision  of  the  party  under  ▼horn  he  claims,  EimBiur     Dis. 

when  there  is  no  fraud  or  collusion  alleged  by  him.  •April,  1841* 

A  party  chartering  a  vessel  is  bound  to  tlie  owners,  and  the  captain  as  their 

agent,  has  a  right  to  retain  the  whole  amount  out  of  the  oai^,  whether  the  tw. 

adventure  was  joint  or  entirely  owned  by  this  party.  walker  it  AL. 

An  attaching  creditor  cannot  avail  himself  of  any  complaint  or  claim  his 

debtors  might  have  on  a  third  party  for  damages,  on  account  of  unusual  delay 

in  a  voyage. — Until  they  complain  the  plaintiff  cannot  attach  their  action  for 

damages. 
An  attachment  levied  on  the  two  thirds  interest  of  the  debtor  in  the  cargo 

cannot  avail,  unless  there  is  a  surplus,  after  paying  all  the  charges  and 

losses  on  the  vessel  and  cargo. 

This  is  an  attachment  suit.     The  plaintiff  alleges  that  D.  and 
J.  B.  Walker  of  Mobile,  lately  trading  under  the  firm  of 
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Eastbrk    DiB.  Walker,  Knight  &  Co.  in  New  Orleans,  are  indebted  to  him 
April,  1841.    j^  ^^^  g^^  ^£  $1000.     That  they  have  a  large  interest  in  a 

LEEFB        cargo  of  log-wood  consigned  to  J.  Roberts  &  Co.^in  New 
WALKER  ET  AL.  Orlcans,    which   he   attaches    and    prays   judgment  for  the 

amount  of  his  claim.  He  propounds  interrogatories  to  said 
firm  and  cites  them  as  garnishees  who  answered,  among 
other  things  that  the  log- wood  belonged  jointly  to  the  defen- 
dants and  captain  Taylor,  of  the  schooner  Rosario  in  which  it 
was  imported  from  Tabasco  in  Mexico. 

Taylor  now  intervened  and  claimed  the  property  attached, 
and  prayed  that  it  be  delivered  up  to  him.  John  Murray  also 
intervened. 

The  facts  and  evidence  of  the  case  as  developed  in  the 
opinion  of  this  court,  exhibit  the  nature  of  the  controversy  and 
need  not  be  recapitulated.  The  presiding  Judge  rendered 
judgment  against  the  defendants  for  the  amount  of  the  plain- 
tiff's demand;  sustained  the  intervention  of  Taylor  for  the 
property  attached ;  and  dismissed  the  intervention  of  Murray, 
and  also  the  attachment  of  plaintiff,  who  appealed. 

Micou  fy  Locket t^  for  the  plaintiff  and  appellant,  insisted 
that  the  intervenor  had  exhibited  no  proof  of  his  claim  of  one 
third  interest  in  the  cargo,  one  of  the  depositions  being  re- 
jected. But  as  he  contends  it  was  a  joint  adventure,  there  is 
an  end  to  the  charter  party  of  the  vessel,  and  the  defendants 
Walker,  Knight  &  Co.  are  only  bound  for  their  proportion  of 
this  charge. 

2.  The  intervenor  being  the  captain  of  the  vessel  has  totally 
failed  to  give  a  satisfactory  account  for  his  great  delay;  having 
extended  the  voyage  to  5i  months  to  a  Mexican  port.  He  has 
no  right  to  charge  the  defendants  with  $2750  for  the  long 
delay  in  making  the  voyage. 

3.  The  defendants  owning  two  thirds  of  the  cargo,  the 
plaintiff  has  a  privilege  on  the  proceeds  of  the  log-wood  to 
this  extent  and  which  must  remain  subject  to  his  attachment. 
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BriggSf  for  the  iatenrenor  and  appellee»  urged  the  affir-EimmH    Uii. 
mance  of  the  judgment.  ^         

LSIFX 

Garlandj  J,  delivered  the  opinion  of  the  court.  *«• 

This  suit  was  commenced  hy  attachment;  the  plaintiff 
claims  $1000  of  the  defendants,  and  cites  J«  Roberts  db  Co.  as 
garnishees.  He  propounded  interrogatories  to  them  to  ascer* 
tain  if  they  hare  not  in  their  possession  a  quantity  of  log-wood 
belonging  to  D.  d>  J.  B.  Walker,  two  of  the  defendants,  which 
was  imported  in  the  schooner  Rosario  from  Tabasco,  or  the 
proceeds  thereof  if  sold.  The  garnishees  in  their  answers, 
say  they  know  of  no  interest  Walker,  Knight  &  Co.  or  D. 
and  J.  B.  Walker  have  in  the  log-wood.  That  it  was  con- 
signed to  them  by  Manuel  Peyro  of  Tabasco,  who  instructed 
them  to  sell  it,  invest  the  proceeds  in  dry  goods  and  ship  them 
to  his  address*  After  the  filing  of  these  answers,  the  plaintiff 
came  into  court  and  took  issue  with  the  garnishees  and  again 
alleged  the  log-wood  or  its  proceeds  belong  to  the  defendants. 
Some  time  after  the  joining  of  this  issue,  Josias  Taylor  inter- 
vened, alleging  the  property  in  the  hands  of  the  garnishees 
belonged  to  him,  and  if  the  defendants  had  any  interest  in  it, 
he  had  a  claim  on  it  of  a  higher  nature  than  the  attaching 
creditor. 

Some  other  persons  were  made  parties  to  the  suit,  the  debt 
was  clearly  proved  to  be  owing  by  Walker,  Knight  &  Co., 
and  some  funds  were  adjudged  to  be  paid  the  plaintiff,  but  a 
judgment  was  given  in  favor  of  Taylor,  from  which  the  plain- 
tiff appealed.  There  is  no  other  controversy  before  us  than 
the  question  whether  the  log-wood  or  its  proceeds  can  be  ap- 
propriated to  pay  the  debt  for  which  suit  is  brought. 

In  the  month  of  February,  in  the  year  1839,  Josias  Taylor 
being  the  master,  and  agent  for  the  owners,  of  the  schooner 
Rosario,  then  lying  in  the  port  of  Mobile,  entered  into  a  con- 
tract with  D.  &  J.  B.  Walker,  by  which  the  last  named  per- 
sons chartered  the  schooner  at  the  rate  of  five  hundred  dollars 
per  month  to  go  on  a  trading  voyage  to  Truxillo  and  thence  to 
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EAtTRitir    Dm.  New  Orleans,   two   thirds  of  the    cargo    belonging  to  the 

^"*        -1-  Walkers,  and  the  other  third  to  captain  Taylor.     The  vessel 

"^*"        was  cleared  for  Truxillo,  but  put  into  Tabasco,  as  it  was  said 

wALKBE  «T  AL.  jq  distress,  although  it  seemed  to  have  been  the  intention  of  all 

the  parties  she  should  go  there,  and  the  clearance  for  Truxillo 
was  intended  to  evade  the  French  squadron  then  blockading 
the  port  of  Tabasco.  In  consequence  of  the  manner  the  ves- 
sel entered  the  port  and  other  causes,  the  captain  encountered 
many  difficulties  from  the  custom  house  officers  in  landing  and 
disposing  of  the  cargo.  A  considerable  portion  of  it  was  in- 
jured and  heavy  expenditures  incurred  in  the  sale  of  it,  besides 
a  long  detention  of  the  vessel,  the  voyage  having  lasted  about 
five  and  a  half  months.  There  seems  to  have  been  a  heavy 
loss  on  the  adventure. 

The  instructions  of  the  Walkers  to  captain  Taylor  are  dated 
at  Mobile,  on  the  16th  February,  1639,  and  say,  "you  are 
hereby  requested  to  proceed  hence  to  the  port  of  Truxillo,  or 
any  other  port  you  may  believe  best,  and  make  disposition  of 
our  two  thirds  of  your  cargo  (as  per  invoice  furnished,)  to  the 
best  advantage,  for  cash,  and  after  such  disposition,  you  will 
invest  the  nett  proceeds  if  any,  after  paying  the  charter  of  the 
schooner  and  port  charges  in  log- wood,  hides  or  any  other 
article  you  may  think  best,  and  return  with  the  same  to  New 
Orleans,  or  any  other  port  in  the  United  States  you  may  be- 
lieve most  practicable,  and  dispose  of  the  same."  These 
instructions  very  specifically  state  the  destination  of  the  vessel, 
the  manner  of  disposing  of  the  cargo,  the  interest  of  the 
Walkers  in  it  and  the  application  of  the  proceeds.  The  evi- 
dence does  not  show  that  captain  Taylor  failed  to  comply  with 
them  or  that  the  voyage  was  intentionally  prolonged ;  but  it 
satisfies  us,  all  the  parties  contemplated  a  voyage  in  which 
there  would  be  great  hazard.  Their  purpose  was  to  enter  a 
blockaded  port  with  prohibited  articles,  and  they  must  neces- 
sarily have  calculated  on  unusual  risk,  embarrassment  and 
detention,  and  it  appears  the  calculation  was  not  incorrect. 
The  proceeds  of  the  cargo  was  invested  in  log-wood  and 
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there  not  being  enough  to  fill  the  vessel,  the  captain  borrowed  EAmRir    Dii. 

j|/|fW/     1  f|Al 

money  at  Tabasco  to   purchase  an  additional   quantity  and      ^^* 
pledged  the  cargo  to  one  Peyro  for  the  repayment,  in  whose        "»« 
name  the  whole  appears  to  have  been  shipped,  consigned  to  walkxb  xt  al. 
Roberts  &,  Co.,  but  on  the  back  of  the  bill  of  lading  it  is  stated 
that  capt€un  Taylor  is  to  pay  Peyro  $1219  60  in  New  Orleans, 
"money  advanced  to  purchase  the  within  express  cargo,  and 
the  moment  captain  Taylor  discharges  the  above  sum  the  car- 
go is  entirely  at  his  own  disposal."     It  does  not  appear  the 
Walkers  or  the  plaintiff  ever  paid  any  part  of  that  sum,  or 
that  captain  Taylor  ever  did,  but  we  infer  he  did,  as  he  ren- 
ders an  account  of  sales  of  the  log-wood.     That  account  we 
have  examined ;  it  appears  to  us  fair  and  the  defendants  by  it 
are  in  debt  to  the  intervener  after  having  credit  for  the  nett  ig  bound  by^  the 
proceeds  of  the  whole  adventure.  ihe™*^'j??*under 

But  the  plaintiff  says,  that  captain  Taylor  did  prove  he  had  ^'»?°^  ^^ 
paid  his  third  of  the  outward  cargo.  Several  replies  might  be  thereis  no  fraud 
given  to  this  objection,  but  a  conclusive  one  is,  that  the  leged  by  him. 
Walkers  in  their  letter  of  instruction,  say  only  two  thirds  of  j^  ^^^  char- 
the  cargo,  belongs  to  them.  The  plaintiff  must  be  bound  by  Bering  «  7^^^^ 
their  admissions  as  he  claims  under  them  and  does  not  allege  owners,  and  the 

captain  as  their 

any  fraud  or  collusion  between  the  parties.  &^nt,    has    a 

T    .  11  1         <■  •    •  1        1  right    to  retain 

It  IS  next  urged  that  as  the  adventure  was  jomt,  the  charter  the  whole  a- 
of  the  vessel  was  annulled,  and  the  Walkers  ought  not  to  be  Sirgo|  ^whether 
charged  with  their  proportion  of  the  amount  to  be  paid  for  her.  ^**®  .  •^^^"^"'^ 

^  *^     *^  '^  was  joint  or  en- 

No  reason  is  criven  or  authority  cited  to  establish  this  position  t»rely  owned  by 

^    .  ^         ,  ,  this  party. 

and  It  appears  to  us  a  sumcient  answer,  that  the  vessel  was 

not  the  property  of  captain  Taylor,  and  the  sum  fixed  in  the  creditor  caninS 

charter  party,  was  for  the  benefit  of  the  owners,  whose  asrent  UJ**^  himself  of 

r       J  ^  '  s         any     complaint 

he  was  and  for  whom  he  retained  it,  out  of  the  proceeds  of  o'',  «'*»"*  .*»»» 

debtors     might 

the  outward  and  inward  cargoes,  as  we  think  he  was  autho-  have  on  a  third 


J         ,  party  for  dam- 

nzed  to  do.  a-es  on  account 

It  is  next  alleged  the  voyage  was  unnecessarily  long,  and  jL  ?n"a*voyaM! 


that  the  Walkers  ought  not  to  be  charged  for  the  whole  time  ^"5*^  ^?®y  °°P"  * 

"  '^  plam  the  plain- 

the  vessel  was  employed.      It  is  possible   they  might  have  ^^^  eannot    at- 
some  cause  to  complain  of  this,  but  as  they  have  not,  we  know  for  damages. 
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Eact'shv    Dis.  of  no  right  the  plaintiff  has  to  attach  their  action  for  damages. 

^*  Finally  it  is  said,  that  as  two  thirds  of  the  cargo  belonged  to 

Bioos,   H0B80N  ^jjg  dcfcndants,  the  proceeds  are  liable  to  the  attachment  of  the 

K  CO.  * 

V*'  plaintiff*.     We  have  no  doubt  that  the  nett  proceeds  are  liable, 

and  if  the  plaintiff  had  shown  there  was  any  surplus  after 

m"  v?^**"  P*yij^8[  ^^  expenses  and  losses  incurred  during  the  yoyage, 

the  two  thirds  we  are  equally  confident  it  would  have  been  ordered  to  be  paid 

interest    of  the  ^.        ^  ,      ■• 

debtor  in    the  to  him,  by  the  Judge  of  the  Commercial  Court,  but  as  he  has 
a^i^      unless  failed  in  establishing  this  fact,  we  see  no  error  that  calls  for 

there  is  a  *tir*  -»___  ^->-«««*;^_ 

fJm,  after  pay-  ^^^  Correction. 

ingaii  the  char-      The  judgment  of  the  Commercial  Court  is  therefore  affirm- 

ges   and   losses  ^      ^ 

on     the    yessel  ed  with  COStS.       ' 

and  cargo. 


DIGOS*  HOBSON  St  CO.  v«.  PARISH  BT  AI» 

APPEAL  PBOM  THX  COVBT  OF  TBI  FIBST  JUDICIAL    JDISTRICT. 

The  rule  that  a  party  'wishing  to  avail  himself  of  the  oonfessions  made  by  the 
adverse  party  cannot  divide  them  and  must  take  them  entire,  does  not  apply 
to  the  admitnotu  made  in  the  plea4&ng9s  but  only  to  answers  to  interroga- 
tories, or  to  JuiUcial  conefiuone. 

Admissions  in  the  answer  are  sufficient  to  dispense  the  plaintiff  with  proving  his 
demand }  and  the  otuu  probatuM  lies  on  the  defendant  to  establish  his  defence. 
He  who  pleads  payment  admits  the  existence  of  the  debt,  and  must  prove 
payment,  or  the  plaintiff  will  have  judgment 

This  is  an  action  to  compel  the  defendant,  Henry  Parish,  to 
deliver  up  a  hill  of  exchange,  in  his  possession  and  deposited 
in  the  Canal  Bank. 

The  plaintiflTs  allege  they  agreed  to  sell  the  defendant  a  hill 
of  exchange  for  $14&0,  drawn  by  Picket,  Banks  &  Co.,  on 
John  B.  Diggs,  and  by  the  payees  and  these  petitioners  endors- 
ed, to  be  paid  for  immediately  in  Mississippi  funds  at  par;  and 
which  was  delivered  to  the  defendant,  who  has  failed  to  com- 
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ply  with  bi8  engagement ;  having  only  paid  $500.  They  pray  EASTsiiBr  Uis. 
that  the  bill  be  delivered  up  to  them  as  their  property,  or  in  ^"'  — 
default  thereof,  that  the  defendant  pay  to  them  the  sum  of  $950;  »'»»»»   ■^^■•o* 

Ob    CO* 

and  that  they  have  a  privilege  on  the  biU  or  its  proceeds  to  se-  vt. 

VAXIUL  BT  AX. 

cure  payment. 

The  defendant,  after  pleading  the  general  issue,  admitted  the 
purchase  of  the  bill  and  payment  of  $500 ;  and  for  the  remain- 
der, avers  he  transferred,  to  the  plaintifis,  a  debt  due  to  him  by 
the  commercial  firm  of  E.  B.  Cook  &  Co.,  of  Vicksburg,  which 
he  states  they  agreed  to  receive  according  to  certain  arrange- 
ments and  circumstances,  &c.  He  further  shows  that  he  has  ^ 
suffered  damages  in  the  sum  of  $1500,  by  the  sequestration  of 
the  bill  in  question,  which  he  claims  in  reconvention. 

Upon  these  pleadings  and  issues  the  case  was  tried. 

The  plaintiffs  offered  no  proof,  but  relied  on  the  admissions 
of  the  defendant  in  his  answer. 

The  district  judge,  however,  decided  that  the  admissions  in 
the  answer  could  not  be  divided ;  but  must  be  taken  entire ; 
and  although  they  admitted  the  purchase  of  the  bill,  they  at  the 
same  time  showed  its  payment.  There  was  judgment  against 
the  plaintiffs,  in  the  main  suit,  and  in  favor  of  the  defendant  for 
the  amount  of  the  bill,  on  the  reconventional  demand. 

The  plaintiffs  appealed. 

/.  W,  Smithy  for  the  plaintiffs  and  appellants,  insisted  that 
the  judge  a  quo  erred  in  deciding  that  the  admissions  in  the 
defendant's  answer,  must  be  coupled  with  his  statement  of  facts 
tending  to  show  his  own  right  to  the  draft  sequestered.  This 
rule  does  not  apply  to  the  admissions  made  in  the  pleadings,  but 
to  answers  to  interrogatories  only.  Were  it  otherwise,  the 
debtor  who  admits  the  debt  and  pleads  payment  or  other  matter 
in  discharge,  might  require  his  admission  and  plea  to  be  taken 
together.     Code  of  Practice^  art,  477. 

2.  The  judge  a  quo  erred  in  refusing  to  strike  out  the  plea  bx 
reconvention.  There  was  no  connexity,  and  the  plaintiffi  can- 
not be  said  to  reside  out  of  the  state,  when  one  of  them  resides 


PABIBR  BT  AL. 
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EASTEvir    D18.  in  New  Orleans.     The  amendment  of  1839  is  not  applicable. 

■^^^'^*  ^^*^'    Acts  of  1839,  p.  164,  sec.  7. 
DIG08,   HoBso2r     2.    The  evidence  of  the  plaintifls'  liability  is  insufficient. 
w^_  _    It  was  no  fault  of  the  plaintiffs  that  the  draft  was  not  protested. 
The  sheriff  should  have  had  it  protested.     There  is  no  proof 
of  the  acceptors  insolvency. 

Peyton,  for  the  appellee. 

Simon,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  in  which  the  plaintiffs  seek  to  recover  pos- 
session of  the  Bill  of  Exchange  which  was  the  subject  of  the 
suit  of  Parish  vs.  Hozey,  sheriff,  lately  decided  by  this  court, 
ante.  They  represent  that  on  the  15th  of  April,  1839,  they 
agreed  to  sell,  to  the  defendant,  a  Bill  of  Exchange,  &c.  amount- 
ing to  $1450,  that  said  defendant  did  not  comply  with  the  prin- 
cipal condition  of  the  contract,  which  was  to  pay  the  whole 
amount  of  the  price  thereof  immediately,  but  only  paid  $500 
on  account  of  said  price ;  and  that  consequently  they  have  re- 
mained the  owners  of  the  bill.  They  further  state  that  the 
defendant,  having  obtained  possession  of  said  bill,  deposited  the 
same,  for  collection,  in  the  New  Orleans  Canal  and  Banking 
Company ;  that  he  and  said  bank  are  bound  to  deliver  it  up  to 
them,  and  that,  at  all  events,  should  they  be  unable  to  prove 
their  title  as  owners  of  the  bill,  they  are  entitled  to  the  vendor's 
privilege  on  the  same  or  its  proceeds  for  the  balance  of  said 
price.  They  pray  that  the  defendants  be  condemned  in  solido 
to  deliver  up  the  bill  in  question,  &c.,  and  that  the  same  be  se- 
questered according  to  law. 

A  writ  of  sequestration  was  issued,  by  virtue  of  which  the 
sheriff  took  said  bill  into  his  possession  and  safe  keeping ;  and 
afterwards  the  defendant  joined  issue  by  alleging  the  bill  of 
exchange,  sequestered,  to  be  his  property  in  consequence  of 
his  having  purchased  the  same  from  the  plaintiffs,  and  of  his 
having  paid  the  price  thereof,  in  the  manner  by  him  stated  in 
his  answer.    Defendant  further  averred  that  by  the  sequestra- 
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tion  of  the  bill  he  has  been  deprived  of  the  moaey;  that  in  conse-  Eastbbit    Dis. 

Anvil    IS^l 

quence  of  said  sequestration,  the  sheriff  failed  to  have  it  protest-      ^^* 
ed  at  maturity,  and  that  he,  (defendant,  Parish)  has  sustained  Die»t,BOfliov 
damages  to  the  amount  of  $1500,  which  he  pleads  in  reconven-  vs. 

tion.  The  District  Court  rejected  the  plaintiffs'  demand,  and 
rendered  judgment  against  them  on  the  reconventional  plea 
set  up  by  the  defendant,  for  the  whole  amount  of  the  bill  of  ex- 
change ;  from  which  judgment,  said  plaintiffs  appealed. 

No  evidence  whatever  was  adduced  by  the  plaintiffs  in  sup- 
port of  their  action;  they  solely  relied  on  the  admissions  of  the 
contract  of  sale  and  of  the  consideration  thereof,  contained  in 
the  defendant's  answer,  expecting  that  said  defendant  should 
be  required  to  prove  the  payment  by  him  alleged;  and  it  is  now 
contended  by  their  counsel  that  the  judge  a  quo  erred  in  decid- 
ing that  those  admissions  must  be  coupled  with  the  defend- 
ant's statement  of  facts,  tending  to  show  his  discharge,  and 
his  own  right  to  the  bill  sequestered. 

We  cannot  concur  in  opinion  with  the  inferior  court :    The 
plaintiff's  action  is  based  on  an  alleged  contract  of  sale  of  the 
bill  of  exchange  in  question;    the  price,  as  they  state,  was 
$1450,  payable  immediately  on   the  delivery  of  the  bill,  in 
carrent  Mississippi  funds  to  be  taken  at  par,  a  part  of  which, 
($500)  was  paid  in  cash  by  the  defendant,  and  judgment  is 
prayed  for  the  return  of  said  bill  or  for  the  balance  of  its  price. 
The  defendant  admits   that   he   purchased    the  bill  from  the 
plaintiffs,  and  that  he  paid  $500  in  cash  on  account  of  the  pur- 
chase money;  but  he  further  states,  in  his  answer,  that  he  paid 
the  remainder  in  the  transfer  and  assignment  of  a  debt  then 
due  to  him  by  the  commercial  firm  of  E.  B.  Cook  &,  Co.; 
that  the  plaintiffs  agreed  to  look  to  them  for  the  said  remainder; 
that  the  firm  of  Cook  &,  Co.  agreed  and  promised  to  pay  said 
plaintiffs  the  amount  due  by  4hem  to  the  defendant,  so  transfer- 
red in  payment  of  the  balance  of  the  purchase  money,  and 
that  such  was  the  agreement  at  the  time  of  the  purchase,  and 
that  the  plaintiffs  consented  to  receive  a  verbal  transfer  of  said 
debt  of  Cook  &  Co.  and  the  sum  of  $500  in  full  payment  of 
2        VOL.     xvni. 


10  CASES  IN  THE  SUPREME  COURT 

Eastxhn    Dis.  the  price  of  the  said  bill  of  exchange  and  to  release  defendant 
^priy  \    1^  {jova.  all  recourse  or  claim  against  him,  &c. 
Diaos,  H0B80H      The  defendant  havinir  admitted  the  material  facts  alleged  in 

&  CO. 

vs.  the  plaintiffs'  petition  as  the  foundation  of  their  action,  said 

plaintiffs  had  perhaps  nothing  to  prove ;  but  it  was  clearly  the 
duty  of  the  defendant  to  establish,  by  legal  evidence,  all  the 
other  matters  by  him  set  up  in  his  answer,  going  to  show 
his  compliance  with  the  terms  of  sale  by  the  payment  of  the 
whole  amount  of  the  price  thereof. 
The  nile  that  ^^^  ^'^  *^**  *  paity  Wishing  to  avail  himself  of  the  confes- 
*  party  wishing  sions  made  by  the  adverse  party,  cannot  divide  them,  and  must 

to  avail  himselt  •'  *.        ^ 

of  the  confes-  take  them  entire,  does  not  apply  to  the  (tdmisaions  made  in  the 
Aeadverse  pav' pl^(iding8y  but  only  to  answers  to  interrogatories;  Code  ofPrac- 
tLm^anVmifsl  ^»cc,  Jlrt.^Q ;  or  to  judicial  confessions  made  according  to  the 
take  them  en-  ^^f^  2270  of  the  Louisiana  Code;  the  reason  is,  with  regard 

tire;    does   not  •'       ^  ^ 

apply  to  the  ad-  to  answers  to  interrogatories,  that  they  are  called  for  by  the 
in  the  plead-  Other  party,  that  they  are  sworn  to,  and  that  it  is  not  to  be  pre- 
to^*answer8°"to  sumed  that  a  party  would  state  under  oath  any  fact  which  he 
interTOgatories  knew  to  be  false.     But  to  carry  the  rule  further  and  to  apply 

or    to   yumaai  ''  jtjt  ./ 

confisaions,  it  to  the  matters  which  are  pleaded  by  a  party  in  his  answer  in 
evidence  of  the  plaintiffs'  demand,  after  his  having  admitted 
the  debt  or  obligation,  would,  in  our  opinion,  be  a  strange  and 
absurd  doctrine.  It  is  of  every  day's  occurrence,  in  practice, 
that  a  debtor,  who  is  sued  on  a  contract  or  note,  admits  its 
existence  or  his  signature  thereto,  and  then  set  up  a  plea  of 
payment  or  other  matter  in  discharge  of  his  adversary's  claim. 
Surely,  it  cannot  be  pretended  that,  in  such  case,  the  defend- 
ant would  acquire  his  discharge  from  the  obligation  or  debt 
sued  on,  because,  after  having  spared  to  his  adversary  the 
trouble  of  proving  the  signature  to  the  note  or  execution  of 
the  contract,  he  thought  proper  to  set  up  a  plea  of  payment, 
which  is  often  unfounded,  and  sometimes  resorted  to  to  make 
a  show  of  defence.  This  would  be  a  very  dangerous  practice, 
and,  to  say  the  least  of  it,  a  very  inconvenient  one ;  as,  for  fear 
of  endangering  their  rights  plaintiffs  would  always  think  them- 
selves bound  to  prove  their  obligations,   notwithstanding  the 
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written  waivers  or  admissions  contained  in  the  answers  of  their  Eabtkhn    Dit. 
opponents.     We  have,  however,  repeatedly  held   that   such       ^  * 
admissions  are  sufficient  to  dispense  the  plaintiffs  with  proving  "^®^»  "0*'** 
their  demands,  and  that  the  onus  probandi  lies  upon  the  de-  '^- 

FARiaH  ET  At.* 

fendants  to  establish  their  defence :  Thus,  in  the  case  of  Jones 

vs.  Bishop^  12  Louisiana  Reports^  398,  this  court  said  that     Admissionsin 

,  .  .  /.    1        s  -1  1  *'^®  answer  are 

the  plea  of  payment  admits  the  existence  of  the  debt,  and  sufficient  to  dis- 
that,  therefore,  unless  the  defendant  can  prove  payment,  jifr^ith  proAng 
the  plaintiffs  will  have  judgment.  Our  jurisprudence  is  well  ^^  ihe™on«J 
settled  on  this  subject,  and  the  judge  a  quo  ought  to  have  re-  ^/**f^  !*^"  ^^ 
quired  the  defendant  to  prove  the  payment  by  him  alleged  in  establish  his  de- 
his  answer,  beyond  the  $600,  admitted  on  both  sides  to  have  pleads  payment 
been  paid  in  cash,  at  the  time  of  the  purchase  ;  and  if  he  had  fgtence  of  the 
not  done  so,  judirment  should  have  been  rendered  against  the  ^^***»  ^^^  ™'^? 

'   •*      ®  ®  prove  payment, 

defendant  for  the  balance  of  the  purchase  money.     However,  or  the  p'laintift* 

will  have  ludfir— 

as  the  defendant's  counsel,  though  able  to  establish  the  facts  ment. 
by  him  alleged,  may  have  been  under  the  impression,  from 
the  opinion  of  the  lower  court,  that  it  was  not  necessary  to 
adduce  his  proof  in  support  of  his  defence,  we  think  justice 
requires  that  this  case  should  be  remanded  for  further  pro- 
ceedings. 

The  present  state  of  this  cause  makes  it  unnecessary  to 
examine  the  questions  arising  from  the  reconventional  demand 
set  up  by  the  defendant,  who,  within  our  recent  knowledge, 
having  already  exercised  successfully  his  recourse  in  damages 
against  the  sheriff,  would  perhaps  carry  his  pretensions  too 
far,  if  he  was  again  to  attempt  to  make  the  plaintiffs  liable  for 
a  loss  for  which  we  lately  rendered  a  judgment  in  his  favor 
against  the  person  by  whose  fault  it  was  shown  to  have  been 
sustained ;  17  Louisiana  Reports,  578. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
meut  of  the  District  Court,  be  annulled,  avoided  and  reversed; 
and  that  this  cause  be  remanded  for  a  new  trial  according  to 
the  legal  principles  above  established  ;  the  defendant  and  ap- 
pellee paying  costs  in  this  court. 
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EArPBRW     Dm.  POYDRAS  r#.  TAYI.OR  ET  AI« 

rOTDUAB  APPSAL  moX  THB  COUBT    Of  THI  FOURTH    SI8TBICT  FOB  TKK  PARISH 

TAYLOR  ST  AL.  ^'  POIRTB  C017PEK,  THB  JITDeB  OF  THB  3d  HiaTRlCT  PREtlDLRO. 

There  is  no  discrepancy  between  the  cases  of  Moosa  ts.  AlUiin,  4  Martin, 
K.  S.  99.  and  that  of  Poydras  ts.  Mourain,9  La.  Reports,  492.  The  first  is 
a  slave  soing  for  certain  priTileges  under  a  Will,  who  has  no  capacity  to  stand 
in  judgment  in  any  matter,  but  for  his  freedom ;  and  the  last  is  the  heir 
claiming  a  compliance  with  the  conditions  of  the  same  Will  from  the  pur- 
chaser under  it 

The  purchaser  of  a  plantation  and  slaves  subject  to  the  provisions  of  the  Will 
of  the  original  proprietor,  that  the  slaves  are  always  to  be  kept  on  the  plan- 
tation and  never  sold  apart  from  it,  must  comply  with  the  conditions  however 
onerous. 

This  is  an  action  against  the  defendant,  Taylor,  and  his 
vendees  and  co-defendants  Coyle,  Falconer,  Jontes,  Laurans, 
Hiriart  and  Sneed,  to  compel  a  compliance  with  the  terms  and 
conditions  of  the  Will  of  the  late  Julien  Poydras,  which 
required  his  plantations  and  the  slaves  on  each  to  he  sold  to- 
gether and  the  slaves  on  each,  kept,  maintained  and  emanci- 
pated thereon  under  certain  regulations,  and  in  a  specified 
manner.  The  defendant,  Taylor,  had  hecome  the  owner  of 
one  of  these  plantations,  under  the  conditions  of  said  Will, 
and  had  sold  several  of  the  slaves  attached  thereto,  to  his 
co-defendants,  when  the  plaintiff  as  on  of  the  heirs  and  re- 
latives of  Julien  Poydras,  instituted  this  suit,  alleging  the 
illegality  and  nullity  of  the  sales  of  said  slaves,  as  having 
been  made  in  contravention  of  the  provisions  of  said  Will. 
He  prays  that  all  these  sales  be  annulled,  and  that  the  slaves 
therein  mentioned  be  restored  to  the  plantation  from  whence 
they  were  taken,  and  there  kept  and  maintained  according  to 
the  testamentary  dispositions  of  the  said  Julien  Poydras.  This 
case  has  already  been  before  this  court.  See  9  La.  Reports, 
488  :  and  also  the  case  of  Poydras  vs.  Mourain,  Idem,  492,  in 
which  the  clauses  of  J.  Poydras's  Will,  drawn  in  question  in 
these  cases,  are  recited  and  set  forth. 

In  an  elaborate  opinion  of  the  District  Judge  he  came  to 
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the  conclusion  that  the  plaintiff  ought  not  to  succeed.     There  Eistbrk    Dib 
was  judgment  for  the  defendants,  and  the  plaintiff  appealed.         '^^^'  ^^^^'_ 

POT PDAS 

Z.  Janirif  for  the  plaintiff. .  ^*- 


TATLOR  XT  Al. 


Mitchell  ^  EustiSf  for  the  defendants. 
Garlandj  J.  delivered  the  opinion  of  the  court. 

This  case  has  already  been  before  the  court  on  a  point  not 
affecting  the  merits,  in  the  decision  of  which,  the  object  of  tjie 
plaintiff  in  instituting  the  suit  is  stated  and  the  material  facts 
detailed.  See  9  La.  Rep.  488.  The  case  is  now  before  us 
on  a  final  judgment  in  favor  of  the  defendants,  from  which 
the  plaintiff  has  appealed.  The  points  to  be  decided,  arise 
under  those  clauses  of  the  Will  of  the  late  Julien  Poydras, 
relating  to  the  slaves  on  his  different  plantations  at  the  time  of 
his  death,  which  provisions  are  fully  stated  on  page  493  of  the 
volume  referred  to.  Taylor,  the  principal  defendant,  pur- 
chased one  of  those  plantations  with  the  slaves  on  it,  with  an 
express  stipulation,  that  he  took  it  and  them  subject  to  all  the 
obligations  and  conditions  imposed  by  the  Will,  and  he  further 
engages  to  comply  with  all  those  conditions  and  discharge  the 
obligations  according  to  their  tenor,  which  relate  principally 
to  the  emancipation  of  the  slaves  at  a  certain  period,  and 
keeping  them  on  the  plantation  until  that  period  arrives. 

In  May,  1835,  Taylor  sold  a  number  of  these  slaves  to  his 
co-defendants,  which  sales,  the  plaintiff  alleges  are  in  viola- 
tion of  the  contract  and  title  under  which  he  holds  them  and 
the  plantation,  and  he  asks  that  they  be  annulled  and  the 
slaves  replaced  in  the  possession  of  the  seller.  The  principle 
involved  in  this  case  was  decided  in  the  case  of  Poydras  vs. 
Mourain,  9  La.  Rep.  492,  which  was  before  us  in  a  form  of 
action  somewhat  different,  but  seeking  the  same  object,  that 
is,  to  preserve  the  property  in  the  condition  the  testator  de- 
signed it  should  remain,  until  the  time  shall  arrive  when  the 
provisions  of  the  Will  are  to  take  effect.  That  was  an  injunc- 
tion to  arrest  a  sale  about  to  be  made,  this  suit  is  to  annul 
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EASTcnn    Dis.  sales  of  property   similarly   situated,  already  made.      Both 
April,  1841.^  involve  the  question  whether  the  slaves  can  be  sold  separate 
poTDBAs       from  the  plantation  they  are  on. 

TATLOB  ET  AL.  The  judgment  of  this  court  in  the  case  of  Poydras  vs.  Mou- 
rain  seems  to  us  to  settle  this,  and  if  it  were  not  that  the 
District  Judge  who  tried  this  cause,  and  the  counsel  for  the 
appellees  insist  so  strenuously  that  that  decision  is  contrary  to 
the  one  given  in  the  case  of  Moosa  vs.  AUain ;  4  N.  S.  99,  we 
should  at  once  give  a  judgment  in  favor  of  the  plaintiff.  But 
when  a  Judge  so  learned  as  he  who  tried  this  cause,  reviews  so 
critically  the  opinion  of  this  court  and  dissents  from  and  over- 
rules it,  on  the  ground  that  a  previous  and  contradictory  judg- 
ment has  been  rendered  by  it,  we  feel  bound  to  pause,  and 
examine  how  the  facts  are,  and  if  opposing  opinions  exist, 
then  to  decide  which  is  the  most  reasonable  and  just,  and  con- 
form our  judgment  to  it.  We  have  therefore  diligently 
examined  the  two  cases  and  shall  endeavor  to  show  no  such 
contradiction  exists  as  is  alleged. 

In  ascertaining  what  the  decision  of  any  court  is  in  a  par- 
ticular case,  it  is  important  that  the  statement  of  the  pleadings 
and  facts  should  be  separated  from  the  judgment,  and  it  is 
not  to  be  taken  for  granted  that  all  the  recitals  in  an  opinion 
have  the  approval  of  the  court.  A  neglect  of  this  necessary 
precaution  has  perhaps  led  the  learned  Judge  into  a  mistake, 
which  he  will  probably  discover  when  he  shall  again  examine 
these  cases. 

Moosa  was  a  slave  of  the  late  Mr.  Poydras,  on  one  of  the 
plantations  at  the  time  of  his  decease,  and  was  with  other 
slaves,  sold  with  it  to  AUain  under  the  provisions  of  his  Will. 
Allain  afterwards  sold  him  separate  from  the  plantation,  and 
Moosa,  who  was  a  slave,  brought  suit  against  Leblanc  the 
vendee  and  Allain  the  vendor,  to  annul  the  sale  and  cause 
himself  to  be  restored  to  the  plantation.  The  court  decided 
that  the  plaintiff  was  a  slave  and  in  an  action  of  that  kind 
could  not  sue  or  stand  in  judgment,  and  therefore  decided 
against  him.    The  questions  which  the  slave  wished  to  have 
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decided  were  not  considered  at  all,  and  the  presidinff  Judee  of  Zkmnn   Di*. 
this  court  in  giving  its  judgment  in  the  case  of  Poydras  vs.      ^    * 
Mourain  says  so  expressly.     He  says  they  could  not  be,  as      '°^"^* 
Moosa  had  no  right  to  appear  in  court  at  that  time.     9  La.  tatioebtai. 
Rep.  604.     In  the  other  case  the  right  of  the  plaintiff  to  sue 
was  maintained  and  a  judgment  rendered  on  the  points  in  con* 
troversy,  which  we  do  not  see  any  reason  for  changing. 

In  both  the  cases  cited,  the  court  has  said  the  power  of  the 
master  over  the  person  of  the  slave  is  absolute  until  the  time 
fixed  for  his  emancipation  shall  arrive,  and  he  is  entitled  to  his 
labour  wherever  he  chooses  to  have  it  performed  ^  but  that  doe9 
not  involve  the  power  to  sell,  or  so  dispose  of  the  slave,  as  to 
prevent  him  at  the  proper  time  from  exercising  the  rights 
conferred  by  the  Will,  or  to  render  the  exercise  of  them  so 
burdensome,  precarious  and  difficult  as  to  make  the  rights 
themselipes  almost,  if  not  quite  worthless. 

We  shall  not  upon  the  invitation  of  the  counsel  for  the  ap- 
pellees, or  following  the  example  of  the  District  Judge,  be 
drawn  into  any  decision  upon  the  testamentary  dispositions  of 
Mr.  Poydras  in  relation  to  the  emancipation  of  his  slaves,  the 
annual  stipends  to  be  allowed  them  and  their  residence  upon 
the  plantations  to  which  they  belong.  The  time  for  such  a 
discussion  has  not  arrived,  and  those  as  much  or  more  inter- 
ested  than  the  defendants  in  these  questions  are  not  before  us. 
The  public,  the  heirs  and  the  slaves  will  have  a  deep  stake  in 
the  questions  that  will  arise  some  years  hence ;  until  then,  we 
shall  only  use  our  conservatory  powers  to  keep  the  slaves  and 
property  in  the  situation  intended  by  the  testator. 

The  defendant,  Taylor,  by  the  very  title  he  holds  his 
property,  is  bound  to  comply  with  certain  onerous  conditions 
imposed  by  him  from  whom  he  derived  it.  He  seems  desirous 
of  escaping  from  the  performance  of  those  obligations,  and 
interposes  the  objections  he  may  be  likely  to  encounter  in  the 
effort  and  various  questions  of  public  policy,  as  reasons  why 
he  should  not  attempt  it ;  all  of  which  it  would,  perhaps,  have 
been  more  prudent  for  him  to  have  considered  before  making 
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Eastkhn    Dis.  the  purchase.     The  zeal  now  manifested  for  the  peace,  hap- 

^pni,  1841.    pjjjggg  and  prosperity  of  the  country  is  so  nearly  and  oh viously 

■  roTDRAs      allied  with  private  interest,  as  to  deprive  it  of  the  charm  or 

TATLOB  IT  AL.  merit  of  disinterested  patriotism.     As  he  has  made  the  con* 

tract  he  must  ahide  by  it,  until   all  interested  shall  have  an 

opportunity  of  being  heard,  and  then  we  have  no  doubt  justice 

will  be  extended  to  all. 

In  the  present  state  of  the  case,  we  cannot  proceed  to  judg- 
ment between  the  defendant,  Taylor,  and  his  co-defendants,  on 
his  warranty  to  them,  or  any  questions  arising  out  of  the  sale  ; 
the  case,  so  far  as  it  respects  them,  must  be  remanded  to  the 
District  Court  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
*  judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed, and  this  court  proceeding  to  give  such  judgment  as  in 
its  opinion  ought  to  have  been  rendered  in  the  court  below, 
does  further  order,  adjudge  and  decree,  that  each  of  the  sales 
made  on  the  28th  day  of  the  month  of  May,  in  the  year  1835, 
by  the  said  William  Taylor,  to  his  co-defendants,  slaves  Gene- 
vieve, Harry  Congo,  Clarisse  Hibou,  Charles,  Robin  and 
Hannah,  be  annulled,  set  aside  and  rescinded,  and  each  of  said 
defendants  are  adjudged  to  restore  the  slave  or  slaves  so  pur- 
chased by  him,  to  the  possession  of  said  William  Taylor,  there 
to  remain  attached  to  the  plantation  purchased  by  him  of 
Bennett  Barrow,  as  described  in  the  sale  on  file  in  the  record, 
until  otherwise  disposed  of  according  to  law.  The  costs  which 
the  plaintiff  is  entitled  to  recover  in  this  court  and  the  District 
Court,  to  be  paid  by  the  defendants.  And  it  is  further  order- 
ed that  the  case,  so  far  as  it  relates  to  the  claims  of  the  defen- 
dants, Sneed,  Coyle,  Laurans,  Jontes  and  Falconer,  on  their 
co-defendant,  Taylor,  in  warranty,  be  remanded  to  the  District 
Court,  to  be  proceeded  in  according  to  law. 
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POYDRAS  «••  TAYIiOR  ET  A]^  EAtTBBV     Dis. 

AprU^  1841. 

APPIAL  raOH  THB  COURT  0»  THE   FOURTH    DISTRICT  VOR  TBB  PARISH  OF  =Z:===Z=: 

POTDRAS 
FOnrTR  COUPBB,  THB  JUDGB  OF  THB  SBCOVD  PRBSIDIXO.  V«. 

TATZOK  IT  Al. 

In  R  conservRtory  rcUoo,  to  enforce  the  provisions  of  r  Will  Rnd  cRUse  to  be 
reseinded  the  sale  of  certRin  slaves,  nuide  contrRiy  to  its  provisions,  r  remote 
vendee  of  two  of  the  sIrvcs,  residing  in  nnother  parish,  cRniiot  be  saed  Rnd 
ORde  to  Roswer  Rt  r  different  domicil  from  his  own. 

.  This  is  an  action  under  the  will  of  the  late  Julien  Poydras, 
to  enforce  its  provisions  and  rescind  the  sale  of  several  slaves 
helonging  to  one  of  the  plantations  of  the  testator,  now  owned 
by  the  defendant,  Taylor,  who,  it  is  alleged,  sold  off  and  sepa* 
rated  these  slaves  from  the  plantation,  contrary  to  the  express 
provisions  of  the  will  of  J.  Poydras,  and  the  conditions  under 
which  he  purchased  the  plantation  and  slaves.  Two  of  these 
slaves  was  sold  to  S.  Hiriart,  Esq.,  who  resides  in  another 
parish  from  that  in  which  suit  is  brought,  to  wit :  in  West 
Baton  Houge.  Taylor,  his  vendor,  is  made  a  party ;  and  he 
(Hiriart)  is  cited  also,  and  required  to  answer  to  this  suit  in 
the  parish  of  Pointe  Couple,  ^e  excepted,  pleaded  commo- 
rancy, and  averred  his  domicil  to  be  in  West  Baton  Rouge* 
The  exception  was  sustained  and  the  plaintiff  appealed.  See 
9  Louisiana  Reports,  468,  492,  and  the  preceding  case  of  Poy- 
dras against  Taylor  et  al. 

L.  Janin,  for  the  plaintiff  and  appellant. 

Eustis  fy  Mitchell,  for  the  defendants. 

Garland,  J.  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  and  the  facts  of  the  case  are  fully  stat- 
ed in  the  opinion  of  the  court,  delivered  last  week,  in  the  case 
of  Poydras  vs.  Taylor  and  others,  ante  12.  Hiriart  was  made 
one  of  the  defendants  in  that  suit,  and  it  was  alleged  he  was 
the  purchaser  of  two  of  the  slaves,  affected  by  the  will  of  the 
late  Julien  Poydras,  which  were  sold  to  him  (Hiriart)  by 
Taylor,  and  the  sale  asked  to  be  annulled.     Hiriart  excepted 

3  VOL.       XVIII. 
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Eastbrk  ,  Dis.  to  the  jurisdiction  of  the  court,  alleging  and  proving,  he  was  a 
■  —  resident  of  the  parish  of  West  Baton  Rouge.     His  exception 

poTPBAs  ^^  sustained,  the  suit,  as  to  him,  dismissed  and  the  plaintiff 
TATLOR  rr  At.  appealed.  We  are  of  opinion  there  is  no  error  in  the  judgment 
of  the  District  Court.  It  is  a  well  established  law  that  every 
person  must  be  sued  in  the  parish  where  he  has  his  domicil, 
unless  in  those  cases  where  an  exception  is  made  to  the  gene- 
ral rule.  There  are  a  number  of  exceptions  mentioned  in  our 
law,  but  we  are  unable  to  find  one  that  will  sustain  the  ground 
assumed  by  the  plaintiff,  and  his  counsel  has  not  referred  us 
to  any. 

We  have  heretofore  said  that  this  suit  was  essentially  con- 
toy  aetion,  to  servatory.  The  plaintiff  is  not  a  privy  or  party  to  the  contract, 
visions  of  the  except,  SO  far  only,  to  see  that  the  slaves,  which  composed  the 
to  be"re«cinded  ^^^^^^^^^'^  °^  Julien  Poydras,  deceased,  shall  remain  in  the 
the  sale  of  cer-  condition  he  left  them  until  the  time  arrives  for  the  will  to 

tarn  slaves  made 

contrary  to  its  operate.     The  counsel  for  the  plaintiff  urges  that  as  the  judg- 

provisions,  a  re-  ,  ,        . 

mote  vendee  of  ment,  if  rendered  in  his -favor,  would  operate  upon  both  Tay- 

residing  in  ano-  ^^r  *^<1  Hiriart  they  ought  to  be  sued  together.     That  it  may 

noTbT^sued^nd  ^°  operate  to  some  extent,  may  be  true,  but  it  is  not  a  sufficient 

made  to  juiswer  reason  to  form  an  exception  to  the  general  provision.     Hiriart 

domicil     from  it  appears  to  us  is  the  party  most  interested,  and  there  is  more 

reason  for  carrying  Taylor  to  his  parish  to  defend  the  suit ;  and 

that  would  probably  be  the  result,  if  Hiriart  should  be  sued  in 

his  own  parish,  as  Taylor  is  his  warrantor. 

If  Poydras  was  the  vendor  of  Taylor  and  Hiriart  a  third 
possessor,  and  the  suit  was  for  a  rescission  of  the  sale,  for  any 
of  the  causes  prescribed  by  law,  it  might  make  some  differ- 
ence, but  upon  that  point  it  is  not  necessary  to  express  an 
opinion  in  this  case. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed 
with  costs. 
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MEEKER  Si  I.EWIS  M.  HAYS  ET  AIi«  BArrEM     Dit. 

•%i7,  1841. 


APPEAL  FJtOM  TRfe  COVmittCIAL   COUWt  09  VBW  OlUKAaS. 

ItKWIt 

A  nle  of  a  itook  of  goods,  although  by  notarial  act,  trhen  ahown  to  be  lo  fraud  |,^. 

of  creditors,  will  not  exempt  them  even  in  the  vendee's  possession,  from  bona    UITB  bt  il. 
Jitie  attaching  creditors  of  the  vendor. 

This  is  an  attachment  suit  against  the  goods  and  effects  of 
an  ahsconding  debtor.  The  plaintiffs  show  they  are  creditors 
of  Wm.  R.  C.  Ha.ys,  for  merchandize  sold  and  delivered 
according  to  a  detailed  account,  and  balance  due  on  a  note, 
which  are  annexed ;  amounting  to  41180.  On  the  21st  Feb- 
ruary*  1840,  the  plaintiffs  sued  out  an  attachment,  and  on  the 
same  day  levied  on  the  contents  of  a  clothing  st^re,  recently 
occupied  and  carried  on  by  the  defendant,  then  in  possession 
of  J.  Burroughs.  The  goods  were  sequestered  by  thcjsheriff 
and  taken  into  custody ;  and  the  vendors  privilege  claimed  on 
them. 

John  Burroughs  intervened  and  claimed  all  the  goods  and 
articles  attached,  in  virtue  of  a  notarial  act  of  sale,  of  said  stock 
of  goods,  consisting  of  clothing,  hats,  boots,  shoes,  and  show- 
cases, with  the  fixtures  and  furniture,  from  the  defendant, 
Hays,  to  him  for  the  alleged  price  and  sum  of  98510 ;  five 
hundred  dollars  purporting  to  be  in  cash ;  the  balance  (all  to 
$598)  was  paid  in  Hays'  notes.  The  act  of  sale  bears  date 
the  21st  February,  1841,  the  same  day  of  the  attachment, 
and  sequestration  of  the  goods  by  the  plaintiffs.  Other 
creditors  intervened.  Evidence  was  adduced,  showing  the 
insolvency  and  absconding  of  Hays;  and  also  touching  the 
fairness  of  the  sale  of  the  goods  in  question.  The  sale  was 
made  for  a  gross  or  round  sum  according  (as  stated  in  the  act) 
to  an  inventory  and  valuation  annexed. 

There  was  judgment  for  the  plaintiffs,  against  defendant, 
for  the  amount  of  their  demand,  with  privilege  for  a  part  and 
priority  of  attachment  for  the  remainder  ;  and  also  dismissing 
the  petitions  of  intervention.    Burroughs  dlone  appealed. 
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Kennxcott^  for  the  plaintiffs. 

Larue,  for  the  intervenor  and  appellant. 

Hoffman,  for  the  syndic  of  Hays,  &c. 

Garland,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  levied  an  attachment  on  the  property  of  the 
defendant,  claiming  the  sum  of  $1180  37,  due  on  a  note  and 
account  for  goods  and  merchandize  sold,  on  part  of  which 
they  claimed  the  vendor's  privilege  and  had  them  sequestered. 
Burroughs  intervened  in  the  suit,  claiming  all  the  goods  attach- 
ed and  sequestered  in  the  store  occupied  by  Hays,  on  Levee 
street,  as  his  property,  alleging  he  had  purchased  them  on 
the  21st  of  February,  in  the  year  1840,  and  taken  possession 
of  them  and  the  store  in  which  they  were,  previous  to  the 
seizure.  He  produces  a  notaried  act  as  evidence  of  the  sale; 
the  consideration  is  fixed  at  $8510  31,  the  amount  of  an  invoice 
annexed.  Five  hundred  dollars  it  is  said  was  paid  in  cash, 
the  sum  of  $7421  65,  in  Hays'  own  not^s,  and  for  the  balance 
he  gave  his  notes,  payable  at  a  future  time.  This  sale  the 
plaintiffs  allege,  is  fraudulent ;  that  the  consideration  is  ficti- 
tious, and  if  not  fictitious,  is  void,  being  an  attempt  on  the 
part  of  Hays,  who  was  insolvent,  to  give  an  undue  preference 
to  Burroughs,  as  a  creditor,  and  therefore  a  nullity.  Several 
other  creditors  of  Hays  intervened  in  the  suit,  but  the  case 
only  presents  the  controversy  between  the  plaintiffs  and  inter- 
venor. 


The  evidence  shows  Hays  was  insolvent,  that  about  noon 
the  sale  was  passed  and  the  intervenor  entered  into  possession. 
Hays  absconded  immediately  and  the  attachment  was  executed 
a  few  hours  after.  The  intervenor  offered  no  other  evidence 
of  the  validity  of  the  consideration  mentioned  in  the  notarial 
act,  than  its  recitals  and  his  own  statements  when  he  took  pos- 
session of  the  store.  He  offered  several  witnesses  to  prove  he 
was  not  entirely  unknown.      One  represents  him  as  a  man 
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who  ''trades  in  most  anything,"  but  from  the  statements  of  Eastekit    Die. 
them  altogether,  it  appears  his  operations  had  been  previously    '^*'      _ L 
confined  to  speculations  in  shoes,  tinware,  lumber  and  wood  in     **Jj^^"'* 
fiat  boats.    They  say  he  pays  his  debts,  when  he  owes  any,  ««• 

and  one  witness  has  known  him  to  be  worth  money. 

A  aale  of  a 

The  question  is  one  of  fraud ;  the  judge  who  tried  the  cause  stock  of  goods, 
saw  and  heard  all  the  witnesses ;  he  decided  the  sale  was  tari^^act,  vhra 
"made  in  fraxid  of  Hays'  creditors,"  and  with  a  view  to  pro-  f^™of°  ^du 
tect  his  property  from  their  claims.     We  have  examined  the  tors, ■will  not ex- 

*■      "^       •'^  ^    ^  empt  them,  ev- 

evidence  and  believe  his  judgment  correct.  en  in  the  ven- 

dee's possession 
The  judgment  of  the  Commercial  Court  is  therefore  affirm-  from  inma  fide 

.  attachinff  credi- 

ed  with  costs.  tors  of  the  ven- 

dor. 


BERNABII»S  HBIBS  cw.  SOUIiE. 

▲PPBAL  FROM  THE  COURT  OF  THS  FIRST  JUDICIAL   DIST&ICT. 

The  husband  and  wife  made  a  joint  Will,  and  instituted  each  other  sole  and 
universal  heir  in  case  there  was  no  children ;  with  a  proviso,  that  at  the  death 
of  the  survivor,  any  property  or  effects  remaining  should  go  to  thnr  heirs  as 
legaeieSy  in  certain  proportions :  0;&/,  that  the  wife  a9  the  survivor  became 
the  absohite  owner  of  all  their  property  and  could  alienate  it.  Bat  if  any 
remained  unsold  at  her  death,  it  went  to  both  their  hdra. 

The  rights  of  the  heirs  of  either  of  the  spouses,  did  not  vest  on  the  death  of  one 
of  them,  and  could  not  untU  the  decetue  of  the  survivors  they  acquired  only 
an  eventual  right  or  hope. 

This  is  an  action  by  the  descendants  of  the  brothers  and 
sist^s  of  Andre  Bernard,  living  in  France,  who  sue  as  his 
heirs  and  legal  representatives  to  recover  a  lot  of  ground  situ- 
ated in  Chartres  street,  New  Orleans,  and  in  the  possession 
of  the  defendant,  who  claims  it  as  owner. 

The  petitioners  allege  that  a  short  time  previous  to  the  death 
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£AST£iiy  DiB.  of  Bernard  (in  1790,)  he  and  hk  wife,  Marie  Frsncoise  Robert, 
Apni,  i8^t^  made  their  joint  and  reciprocal  will,  wheteby  they  mutually 
bequeathed,  in  case  of  having  no  offspring,  the  whole  of  their 
estate  to  the  one  who  should  survive  the  other;  with  a  proviso 
that  after  the  death  of  the  survivor,  two  thirds  of  the  estate 
should  go  to  the  brothers  and  sisters  of  the  said  Andr6  Ber- 
nard ;  that  he  died  in  1700  cmd  his  surviving  widow  took  sole 
possession  of  all  his  estate,  whioh  she  afterwards  sold,  and 
among  this  property  was  the  lot  of  ground  now  claimed. 
They  allege  that  she  is  dead  and  the  property  descends  to 
them.  They  pray  that  they  be  decreed  owners  thereof,  in 
virtue  of  the  said  Will,  giving  it  to  them  at  the  death  of  the 
surviving  spouse,  &c. 

The  defendant  claims  the  premises  under  a  sale  made  by 
the  Court  of  Probates  of  the  estate  of  Fran9ois  B.  Pacquelet, 
to  whom  it  had  been  sold  by  the  surviving  widow  of  Andre 
Bernard  in  1828.  After  her  death,  in  1834,  this  suit  was 
instituted. 

The  plaintiffs  claim  under  the  joint  Will  of  Bernard  and 
wife,  giving  the  whole  of  their  estate  to  the  survivor ;  with  a 
proviso,  that  at  the  survivor's  death,  one  third  part  of  the 
property  which  may  he  in  existence  at  that  period^  should 
descend  as  a  legacy  to  the  nephews  of  the  wife,  and  the 
remaining  two  thirds  to  the  brothers  and  sisters  of  the  husband. 
The  plaintiffs  claim  on  the  ground  that- the  survivor  had  no 
authority  to  alienate  the  property,  but  only  to  enjoy,  and  at 
his  or  her  decease  it -should  be  inherited  in  legacies  as  above 
claimed. 

On  these  issues  and  grounds  the  cause  was  tried. 

The  district  judge  was  of  opinion  the  surviving  wife,  under 
the  Will,  had  the  power  to  alienate  any  of  the  property  which 
she  received  under  it.  There  was  judgment  for  the  defendant 
and  the  plaintiffs  appealed. 

C  M.  Conrad  8r  Ihnnis^  for  the  plaintiffs  and  appellants. 

Soldi  \n  propria  persona  and  appellee. 
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Morphy,  /.  delivered  the  opinion  of  the  court. 

The  plaintiffs  assert  title  to  a  piece  of  property  in  the  posses- 
sion of  defendant,  under  a  joint  and  reciprocal  will  or  testa- 
ment of  their  ancestor,  Andre  Bernard,  and  his  wife  Marie 
Francisca  Robert,  bearing  date  the  13th  September,  1790. 
By  this  will  they  institute  each  other  sole  and  universal  heir, 
with  the  proviso,  that  in  the  event  of  their  having  any  children, 
this  mutual  disposition  shall  become  null  and  void.  They 
further  provide,  that  at  the  period  of  the  death  of  the  survivor 
thus  instituted,  one  third  of  such  property  as  may  then  exist, 
shall  go,  by  way  of  legacy,  to  certain  persons  therein  named, 
the  relations  of  the  wife ;  and  they  make  a  similar  disposition 
on  the  happening  of  the  same  contingency  of  the  remaining 
two  thirds  of  the  property  in  favor  of  the  persons  under  whom 
the  present  plaintiffs  claim ;  they  being  the  brothers  and  sisters 
of  the  husband. 

The  record  shows  that  Andre  Bernard  died  the  same  year 
this  will  was  made ;  and  his  widow  died  in  1834.  The  latter 
on  the  4th  of  March  1828,  sold  the  property  in  dispute  to 
Pacquelet,  at  whose  death  in  1832,  it  was  purchased  by  defen- 
dant at  a  probate  sale  of  his  estate. 

The  clauses  in  the  will,  which  give  rise  to  this  controversy, 
are  in  the  following  words,  to  wit: 

**Y  del  remanente  de  nuestro  bienes,  dcndas,  &c.,  nos 
nombramos  el  uno  por  otro  por  unico  y  universal  heredero 
para  que  el  que  sobreviviere  de  nos  lo  goce  con  la  bendicion 

de  Dios Y  para  en  el  case  de  que  se  diserelva  el  matri- 

monio  por  muerte  de  alguno  de  nos  sin  tener  hijos,  queremos 
y  es  nuestra  ultima  voluntad  que  valga  este  como  nuestra  final 
disposicion,  mutua,  reciproca,  &c.  Con  el  buen  entendido 
que  por  muerto  del  sobreviviente  la  tercera  parte  de  los 
bienes  que  hubiere  existentea  en  aquella  epocoy  se  le  apli- 
quen  porvia  de  legado  que  desde  ahora  mutuamento  le  ha- 
cemos  a  Don  Nicolas,  Don  Bartholom^,  Don  Fernando,  y 
Doiia  Maria  Durochee. 


filSTEHir      ])]8. 
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Kastbhii    1)1  b.      '*  Desde   ahora   para   quando    fallesca  el  sabreviviente   de 
.'puy      j^  ^^g^  legamos  y  donamos  k  Dona  Maria  Juana,  Dona  Cata- 
iiBnKAiii>*s     lina,  Dona  Magdelina,  Dona  Isabel  y  Dofia  Margarita  Ber- 
w.  nard,  las  dospartes  de  nuestros  bienes,"  &c. 

It  is'  contended,  on  the  part  of  plaintifis,  that  this  will  coH- 
tains  a  substitution  which  was  permitted  by  the  laws  of  the 
country  in  force  at  the  death  of  Andr^  Bernard ;  that  it  confer- 
red on  their  ancestors  rights,  which  no  subsequent  legislation 
could  afTect ;  that  although  the  survivor  of  the  two  spouses, 
Mrs.  Bernard  was  instituted  universal  heir,  she  had  only  the 
usufruct  or  enjoyment  of  the  property  bequeathed ;  had  no 
right  to  alienate  it,  but  was  bound  to  keep  and  transmit  it  to 
them;  and  this  they  say  is  the  only  construction  which  can 
satisfy  the  rule  which  requires  effect  to  be  given,  if  possible, 
to  every  part  of  a  deed.- 

The  construction  appears  to  us  at  variance  with  the  very 
terms  of  the  instrument.  From  its  whole  context,  it  is  clear 
that  the  intention  of  the  two  testators  was  to  make  in  favor  of 
each  other  the  same  disposition  and  bequest,   and  to  place 

Twtfe^m^d"^*  ^^^^^    respective    heirs  on   the  same  footing.      The   expres- 
joint  Will,  and  sions  de  lo8  biencs  que  hubiere  existentes  en  aquella  epoca^ 

institated    each  i    •         t        i  i        . 

other  sole  and  although  not  repeated  in  the  last  clause,  apply,  in  our 
S"^caae  there  Opinion,  to  the  two  thirds  of  the  property  bequeathed  to  the 
^th*a*^rov^^  relations  of  the  husband,  as  well  as  to  the  third  bequeathed  to 
that  at  the  death  those  of  the  wife.     They  leave  no  doubt  in  our  minds  that  on 

of  tlie  somvor 

any  of  the  pro-  the  death  of  Andr^  Bernard,  his  widow  became,  as  his  univer- 
r^ema^nilag  sal  heir,  the  absolute  owner  of  the  estate.  She  was  not  bur- 
M!Sr*\e£  as  ^^^ned  with  the  obligation  to  keep  and  deliver  it  over  to  the 
lep;aeies  in  cer-  persons   named  in  the  will ;  she  had  the  free  and   absolute 

tarn        propor-  * 

tionstife^cr,  that  control  of  it,  but  if  any  part  of  it  remained  undisposed  of  at 
gurdvor,  he-  her  death,  then  it  was  to  have  been  divided  according  to  the 
lute  owner  of  lOl  ^iU ;  although  the  power  to  alienate  is  not  expressly  given, 
Mid  coiJrSien- ^^  ^^^  fairly  be  deduced  from  the  above  mentioned  expres- 
ate  it.    Bat  if  gions  in  the  will,  coupled  with  the  absence  of  any  obligation 

any      remained  *  i  . 

unsold  at  her  or  charge  to  preserve  for  and  return  the  estate  to  the  substitut- 
both  tfiHr  heirs,  cd  heirs.     This  obligation  or  charge  which  limits  the  otherwise 
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absolute  ownership  of  an  universal  heir,  is  one  of  the  essen-  Eastern    Dis. 
tiak    which   characterize  an  ordinary   gradual    substitution.      ^^^^^*      J^ 
This  will  contains,  we  think,  a  dkposition  Well  known  to  the     bmkaud** 
former  laws  of  the  country  as  the  Jidei  commissum  cum  ««« 

libtrdf  or  Jidei  commissum  de  to  quod  supererit,  Touillier  in- 
forms us  that  dispositions  of  this  kind  were  very  frequent 
between  man  and  wife  in  some  parts  of  France ;  and  do  not 
in  his  opinion  come  within  the  purview  of  Article  896  of 
the  Napoleon  Code  which  abolishes  substitutions,  &c.,  Jidei 
eommiMa^  in  nearly  the  same  terms  as  Article  1507  of  the 
Louisiana  Code.  Upon  the  whole  it  appears  to  us  that  the 
joint  testators  intended  to  prefer  each  other  to  all  other  persons  ,p.  .  .  - 
and  to  divide  whatever  property  might  be  lei\  at  the  death  of  the  heirs  of  eith- 

^,  .  ,     .  .       1     .  er  of  the  spou- 

tne  survivor  among  their  respective  heirs.  aes,  did  not  vest 

But  admitting,   as  it  is  contended,  that  this  will  contains  a  one  of  ^hem- 

gradual  substitution  binding  on  the  survivor  by  the  law  in  force  ■"**.,  ^^^  ^ 

in  1790,  we  do  not  think  that  it  would  strengthen  the  case  of  cetue  of  the  sur- 

vivor  s  they  &c* 

the  plaintiffs.     The  rights  of  the  persons  under  whom  they  quired  only  an 
claim  did  not  vest,  as  is  supposed  by  their  counsel,  at  the  death  orhope< 
of  Andr^  Bernard ;  they  acquired  then  only  an  eventual  right, 
or  rather  a  hope  which  did  not  descend  to  their  heirs,  the  pre- 
detit  plsLintiffs. 

Touillier,  speaking  of  the  rights  of  the  substituted  heirs 
which  accrue  only  on  the  death  of  the  gravatus  (grivi) 
says: 

*'  lis  n'ont  avant  ce  terns  aucun  droit  form^  sur  les  biens 
gr^v^s  de  restitution  niais  une  simple  esp^rance  qu'ils  ne 
peuvent  transmettre  k  leurs  h^ritiers,  &c. 

*'  La  charge  de  rendre  s'eteient  si  les  appel^s  d^cMent  avant 
Tepoque  marquee  pour  la  restitution  or  lorsqu'ils  se  trouvent 
k  cette  ^poque  incapables  de  recueillir  les  biens."  5  Touillier 
Nos.  737,  738,  739.  A  substitution  then  is  opened  in  favor 
of  the  substituted  persons  only  by  the  death  of  the  gravatus  ; 
until  that  event  takes  place,  they  acquire  nothing  which  can 
be  considered  as  a  right  or  property  in  them ;  substitutio  qua 
non  dim  competU  extra  nostra  bona  est^  (Law  42,  D :  de 

4  VOL.       XVIII. 


2«  CASfiS  IN  lUE  SUPR6ME  COURt 

EimKK    Dx0.  aequiendo  rerum  dominio,)    Tbese  plaintiffs  ar'e  tlie  childfeit 
,.    ^^        1^  and  grand  children  of  thd  persons  named  in  the  will  tvho  died 
''■"*■*■'' *^  long  before  widow  Bernard.    They  cannot,  therefore,  exer- 
iT«r.        cise  rights  which  nerer  accrued  to  their  ancestors.    But  evett 
had  any  of  the  latter  been  liying  in  1894,  it  may  well  ber 
questioned  whether  the  Code  of  180§,  abdttdmtg  substitutionsr, 
Rtkdjidei  commisaa  did  not  do  away  with  the  rights  of  all  sub- 
stituted heirs,  which  had  not  actually  rested  at  the  date  of  its 
promulgation.     If  from  that  time  the  plaintiffs'  ancestoiB  had 
no  longer  the  capacity  to  take  finder  a  substitution,  the  pro- 
perty bequeathed  remained  in  the  hands  of  widow  Bernard  free 
from  all  charge  or  obligation,  if  any  had  ef  er  existed,  and  she 
had  the  right  of  selling,  as  she  did,  in  19S8.     Merlin  questions 
de  droit,  vol.  15,  page  60,  et  seq.;  Jurisprudence  du  Code 
Civil,  vol.  4,  page  1^. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed 
with  costs. 


ttttcatt' 


WHrrNGY  BT  AI.*  «••  I.YOH. 

APPEAL  PROM  THE  COURT  OF  THB  FIRST  DISTRrCT. 

The  testimony  of  a  witness,  not  objected  to,  will  outweigh  the  statements  of  the 
defendftnt  in  his  account,  so  &r  as  he  charges  the  plaintiffs  for  the  amotmt  of 
his  salarj ;  bat  will  be  reoeired  as  eridenee  of  the  credits  he  allows  for  monej 
reeelfed. 

l^his  is  an  action  to  recover  from  the  defendant  the  sum  of 
#244  80,  for  moneys  overdrawn  by  him  as  clerk  of  the  plain- 
tiffs, over  and  above  his  salary,  which  they  allege  was  only 
tlOOO  per  year. 

The  defendant  sets  up  an  account  against  the  plaintifls, 
charging  them  at  the  rate  of  f  125  per  month  for  eight  months. 


OF  THE  BTATE  OF  LOUISIANA.  «T 

aiaaaating  to  tlOOO ;  for  whkh  he  prayt  j^dgsieBt  ia  ri&coa-  Ejurxajr    i>it. 

Mtril,  1-841  • 


On  the  trial,  Harris,  a  clerk  for  plaiaUfist  dedaie^  that 


WAlTirST  ST  Al** 


the  defendant  bad  received  4911  46i,  which  he  knew  as  be  vxoji. 
was  the  cash  book-keeper;  and  that  the  latter  acknowledg- 
ed it  in  an  account  which  he  rendered  to  the  plaintiffs,  which 
he  (witness)  produced;  aod  in  which  he  charges  $1^  per 
month  (or  tlOOO)  wd  gives  cr^it  for  •911  46.  Another 
plerk  of  plaijxtiffs  swears  jthat  the  defendant;  told  him  his  salary 
was  but  •1000  a  /ear. 

The  distxiot  j.udge  was  disposied  to  ,take  the  statexaent  of  the 
defendant,  re«dexied  to  <the  plftiotifll^,  .as  containing  the  truie 
account  betwew  them ;  .esp^ciaUy  as  it  was  brought  out  in 
evidence  by  the  plainUfis'  witness,  /judgment  was  given  in 
favor  of  the  defeadant  /or  tSd  54,  and  the  plaintjfis  appealed. 

Benjamin^  for  the  plaintiffs  and  appellants. 
JElwyAf  contra. 

JUartiUf  J.  dalivered  the  opinion  of  the  court. 

The  pkuntifs  are  appeBasts  £rom  a  judgment  which  con- 
denmsthesn  to  pay  a  balance  on  a  reconventions^  demand  of 
the  defendant. 

This  suit  was  instituted  to  recover  the  sum  of  ^244  80,  for 
moneys  which  the  plaintiffs  allege  were  overdrawn  and  receiv- 
ed by  the  defendant  while  in  their  employ  as  a  clerk.  He 
pleaded  a  general  denial  and  reconvened,  claiming  one  thou- 
sand dollars  for  eight  months  salary  as  levee  apd  corresponding 
•derk  of  the  plakitifis ;  being  at  the  rate  of  one  hundred  and 
twenty-fire  dollars  perirofonth. 

On  the  tried  &e  plaimifis  offered  Harris,  one  of  their  clerks, 
as  a  witness  who  proved  that  the  defendant  told  him  his  salary 
was  only  at  the  rate  of  one  thousand  dollars  a  year ;  and  this 
witness  produced  the  account  which  the  defendant  had  rendered 
to  the  plaintifis,  in  which  he  charged  his  salary  at  one  hundred 
and  twenty-five  dollars  per  month  for  eight  months,  and  gave 
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EisTSRir    Dra  credit  for  $911  46,  wliich  he  bad  received ;  striking  a  balance 

^*      J—, of  $88  54  in  his  favor.     The  district  judge  received  this  ac- 

wBiTVKT  »T  11^  count  as  full  evidence  of  what  it  contained  on  both  sides,  and 

iTow.        gave  judgment  accordingly ;  notwithstanding  the  testimony  of 

the  plaintiffs^  witness  which  was  received  without  any  objection, 

The  tetUmo-  and  showed  that  the  defendant  acknowledged  he  agreed  to 

11V  of  ft  witness 

not  objected  to|  Serve  on  a  salary  at  the  rate  of  one  thousand  dollars  a  year, 
ti^esutementsof  i^st^^^  ^^  One  hundred  and  twenty-five  dollars  per  month,  as 
Ws  *ftSoonL  so  ^^«^^g^ed  in  his  account.  This  testimony  not  being  objected  to 
fiuras  hediarg-  it  is  useless  to  enquire  whether  its  admission  could  have  been 

es  the  plaintins  ^ 

for  the  amount  successfully  resisted  in  contradiction  of  the  written  evidence 
but  will  be  re^  under  the  defendant's  own  hand,  produced  by  the  plaintiffs, 
deni^  of  *ihe      ^^^  j^^ge  a  quo  in  our  opinion  ought  to  have  considered 
redits   he  al-  tjjjs  testimony  and  weiehed  it  with  the  written  evidence.     This 

ows  for  money  "^  ° 

toeived.  we  have  done,  and  find  that  the  testimony  of  the  witness  pre- 

ponderates over  the  written  evidence  resulting  from  the  ac- 
count. 

The  defendant  acknowledges  in  his  account  to  have  receiv- 
ed moneys  of  the  plaintiffs  amounting  to  $911  46  cents ;  and 
after  deducting  the  amount  due  to  him  for  his  salary,  during 
eight  months,  at  the  rate  of  one  thousand  dollars  a  year, 
amounting  to  $666  67,  there  remains  a  balance  due  to  the 
plaintiffe  of  $244  79,  .and  for  which  they  are  entitled  to  judg- 
ment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  annulled,  avoided  and  reveised ; 
and  proceeding  to  give  such  judgment  as  in  our  opinion  ought 
to  have  been  given  in  the  court  below,  it  is  ordered,  ad- 
judged and  decreed  that  the  plaintiffs  do  j^ecover  of  the  defen- 
dant, the  sum  of  two  hundred  and  forty-four  dollars  and  seven- 
ty-nine cents ;  and  that  there  be  judgment  against  him  on  his 
plea  in  reconyention  ;  he  paying  costs  in  both  courts. 


OP  THE  STATE  OP  LOUISIANA.  2d 

raSSOTT  BT  AI*   M.  BOWI^ES.  Eastsrit     Dia. 

APPEAL  moX  THK  ClTT  COURT  OF  MEW  OBLEANI.  ■: 

TIS80TT    ET  AL* 

A  plea  denying  the  consideration,  requires  the  plaintiffs  to  prove  it ;  but  if  '^'* 

there  be  also  a  plea  of  failure  of  consideration,  the  party  himself  must  show  it. 

This  is  an  action  on  a  promissory  note. 

The  defendant  admitted  his  signature,  but  avenred  the  note 
was  giren  for  goods  unmerchantable,  and  that  the  considera- 
tion had  failed. 

A  supplemental  petition  was  filed;  to  which  the  defen- 
dant replied,  that  he  admitted  his  signature  but  denied  all 
consideration. 

There  was  judgment  against  him  and  he  appealed. 

Duvignaud,  for  plaintiffs. 

■» 

Potts,  contra. 

Martin,  J,  delivered  the  opinion  of  the  coun. 

The  defendant  is  appellant  from  a  judgment  on  his  promis- 
sory note.  He  excepted  to  the  petition  on  the  ground  that 
the  first  names  of  the  plaintiiSs  were  not  set  forth ;  and  in  an- 
swer admitted  his  signature  but  averred  that  the  note  sued  on 
was  given  for  goods  and  merchandize,  wholly  unmerchantable 
and  that  therefore  there  was  a  failure  of  consideration.  The 
plaintiffs,  with  leave,  amended  their  petition  stating  their  first 
names.  To  this  amended  petition  the  defendant  answered, 
that  he  admitted  his  signature  but  denied  all  consideration. 

The  second  answer,  if  it  stood  alone,  would  have  required  ^^  piea  deny- 
the  plaintiffs  to  prove  the  consideration  fof  which  the  note  was  jjj.  *®  ^"^^ 
iriven ;  but  the  first  one,  in  our  opinion,  relieves  them  from  ^^  pUintiffs  to 

**  ^  proTe  it  J  but  if 

this  burthen.     It  states  that  the  consideration  of  the  note  was  there  be  also  a 
a  quantity  of  goods,  sold  by  the  plaintiffs  to  the  defendant,  of  consideration 
which  were  averred  to  be  unmerchantable.     If  they  were  ^%^^^ 
the  defendant  ought  to  have  proved  it.     It  was  easy  for  him,  '*• 
when  he  discovered  the  quality,  to  have  secured  the  necessary 
evidence  to  establish  it.     The  plaintiffs  may  have  sold  him  the 
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Eastsvh    Dis.  goods  in   boxes   or   packages  which  they  had  not  opened. 
■    ^       -*-  There  being  no  evidence  of  the  quality  of  the  goods,  judg- 
nsBOTT  BT  Ai.  ment  was  correctly  given  for  the  amount  of  the  plaintiffs'  de- 
BowL».       mand. 

The  defendant  did  not  appear  in  the  inferior  court  at  the 
trial,  which  is  a  strong  presuoKption  that  he  had  no  defence ; 
and  that  this  appeal  is  frivolous  and  taken  for  delay  alone. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  City  Court  be  affirmed  with  ten  per  cent,  da- 
mages and  costs  in  both  courts. 


S3BSSSS 


TISSOTT  ET  All*  tw.  BOWL^SS. 

APPEAL  nOK  TUB  CITT  COURT    OF  ITXW  0HI.BAH8. 

18L    30 

'  An  appeal  from  a  jud^ent  not  signed,  will  be  dismissed. 

This  is  an  action  against  the  maker  of  a  promissoiy  note. 
The  defendant  .-admitted  his  signature  but  averred  the  con- 
aideratioa  had  wholly  failed. 

Thexe  was  no  attempt  to  support  the  defence  by  proof,  and 
judgment  was  Tendered  in  favor  of  the  plaintifis  {  but  from 
the  record  it  does  not  appear  to  have  been  signed  by  tiie 
judg«e. 

The  defendant  appealed. 

Duvignaud,  for  the  plaintiffs. 

PoitSj  contra. 

Morphy^  J,  delivered  the  opinion  of  the  court. 

The  appellant  has  submitted  his  case  on  one  point,  to  wit : 
that  there  was   no  legal  judgment  below  against  him ;  hy 
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ttirning  to  iht  record,  the  judgment  appealed  from,  does  not  Eastbrv    Dis. 
appear  to  have  been  signed.     If  such  be  the  fact  the  only      ^*  ^^  '' 
legal  consequence  which  flows  from  it,  is  that  this  appeal  must        **^,t** 
be  dismissed ;  Code  of  Practice,  646;  7  La.  Rep.  618,  Wright       o«hti:». 
vs.  M'Nair  et  al. 
It  is  therefore  dismissed  with  costs. 


APPKAl  niOH  THB  COVBT  OF  THE  FISBT  DISTRICT. 

Coitoy  swarded  oo  letve  to  amend  the  pleadings,  are  aot  required  to  be  paid  bp 
befiore  the  aoit  proceeds, as  in  case  of  non-suit  or  discontinuance. 

Danwges  for  a  frivolous  ftpt»eid,  will  not  be  given ,  when  it  does  not  appear  tiie 
party  has  suffered  any  from  the  delay. 

This  ease  commenced  by  an  order  of  seizure  and  sale,  on  a 
mortgage  retained  for  the  price  of  a  slave,  evidenced  by  the 
defendant's  note. 

The  defendant  took  a  rule  to  set  aside  the  proceedings,  on 
the  ground  thai  no  copy  of  the  petition  in  the  French  language 
had  been  serted  on  him  which  was  his  vernacular  tongue« 
On  the  trial  the  plaintiff  obtained  leave  to  amend  in  this  res- 
pect, on  payment  of  cbsts  up  to  this  time.  He  was  proceed- 
ing with  his  seizure,  when  he  was  arrested  by  a  second  rule, 
to  have  the  order  of  seizure  set  aside  on  the  ground  that  the 
cOit$  of  the  afMfidmerU  had  not  been  paid.  This  rule  was 
discharged  and  the  defendant  appealed. 

M^MUlen^  for  the  plaintiff,  prayed  that  the  judgment  dis- 
charging the  rule,  be  affirmed  with  ten  per  cent,  damages. 

Defendant  P.  P. 

Morphy,  J.  delivered  the  opinion  of  the  court. 
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KAiiTKitfr    Dis.      The  plaintifT  sued  put  an  order  of  seizure  aad  sale  of  a 
t^pni,  I    1^  slsive  belonging  to  defendant,  on  an  act  importing  a  confession 
M<cABK        Qf  judgment.     The  latter  took  on  him  a  rule  to  show  cause 
9INTEI.       why  it  should  not  be  set  aside  on  the  ground  that  the  petition 
had  not  been  served  on  him  in  the  French  language,  his  mo- 
ther tongue.     The  judge  made  the  rule  absolute,  but  with 
leave  to  plaintiff  to  amend  his  petition  by  filing  a  copy  of  it  in 
French,  and  upon  his  paying  costs  ttp  to  the  time  6f  the 
amendment.     The  petition  in  French  having  been  filed  and 
service  thereof  having  been  accepted  by  defendant,  a  few  days 
after,  he  took  another  rule  to  set  aside  the  order  of  seizure 
and  sale  on  the  ground  that  plaintiff  had  not  paid  the  costs 
which  he  had  previously  been  decreed  to  pay,  and  that  no' 
further  proceedings  could  be  had  in  the  suit.     This  rule  being 

Costs,  award-  discharged,  the  defendant  appealed, 
fed  on  leave  to       ^,      °      ,  ,      .,    t  i  i  i.  .       .         v 

amend  the  The  Judge  decided  correctly;  the  proceedmgs  mstituted 
noT^reqmped'to  ^V  plaintiff  had  not  been  discontinued  nor  had  he  been  non- 
foi«*  the^'suit®^^^^^'  ^^  *^®  contrary  he  had  obtained  leave  to  amend,  which 
proceeds,  as  in  j^g  did  with  a  view  to  proceed  with  his  case  ;   C.  of  Pr.,  arts. 

case  of  non-suit  '' 

or    diseontinu-  492,  535.-7  La.  Rep.,  413.     The  appellee  has  prayed  for  da- 
mages for  the  frivolous  appeal.     We  would  not  hesitate  to  allow 
them,  were  it  not  that  oil  elamining  the  authentic  act  annexed 
to  the  petition,  we  find  in  it  a  stipulation  by  which  the  slave 
mortgaged  is  to  remain  in  the  possession  of  the  plaintiff,  with 
the  right  to  enjoy  his  hire  and  services  for  the  use  of  the 
money  loaned  to  defendant,  to  wit :  $400 ;  the  amount  of  the 
Aote  sued  on;  until  the  same  shall  be  paid.     This  accounts  for 
the  extraordinary  forbearance  of  the  plaintiff  who  brought  suit 
t)aiiiages  for  only  in  April,  1839,  although  defendant's  note  fell  due  in  Au- 
peai^wiu  not  be  gust,  1836*     Under  such  circumstances,  Uni  when  plaintiff  is 
Soet'not^^r  already  receiving  much  more  than  the  highest  rate  of  conven- 
^%  ^d^  any  ^^^^^^  interest,  we  cannot  say  that  he  has  suffered  any  damages 
from  the  delay,  by  the  delay  consequent  on  the  appeal. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 


6P  trifi  SiPATE  OF  LOUISIANA.  » 

TAIT  «••  DB  BKDBra  Biecvton*  EAtrvmir    Dn. 

Apn7,   1841. 
APPBAL  rmom  rum  ooc&t  ov  pbobatbs  poe  tub  pabish  and  city  ■ 

TAIT 

0»  XBW  OBUAHB.  ^^^ 

SB  svsc's  n't* 
Ttte  recitels  of  the  evidence  g:iveD  In  ihe  o|iJBion  of  the  Judge  who  trirs  the 

case,  is  not  sdffioient    Thii  eoart  must  have  Ae  evidenoe  Itself. 

k  topy  of  a  naked  judgment  may  be  admissible  in  evidenee,  but  not  sufficient 
to  make  proof  of  tJie  matters  contained  in  it 

Hie  -whole  of  the  record  must  acbompany  the  judgment  of  a  foreign  tribiual,  to 
giTC  it  effect  in  oar  courts* 

Thu  is  an  action  on  a  judgment  rendered  in  Virginia  against 
the  estate  of  Henry  De  Ende,  who  died  during  the  pendency 
6{  said  suit.  Final  judgment  having  been  rendered  against 
the  sherifi^  as  administrator  representing  the  deceased,  .in  that 
State,  in  favor  of  the  plaintiff  for  $3761>  he  sued  the  execu- 
tors of  De  Ende,  in  this  State,  alleging  they  had  assets,  effects, 
dr  property  of  the  deceased  sufficient  to  pay  his  demand.  He 
prays  that  J.  L.  Lewis,  the  surviving  executor,  and  the  repre- 
sentatives of  Philip  Power,  and  J.  M'Kinney,  deceased,  also 
executors  of  De  Ende,  be  cited  and  condemned  to  pay  the 
amount  of  his  demand* 

The  defendants  pleaded-  the  general  issue,  and  aver  that  they 
had  paid  over  the  funds,  or  nearly  all,  to  the  heirs,  long  be- 
fore the  institution  of  this  suit,  and  pray  to  be  dismissed. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 

The  only  evidence  offered  at  the  trial  was  the  judgment  of 
the  SaperioT  Court  of  Law  and  Chancery  of  Virginia,  decree* 
lag  the  plaintiff  the  sum  he  claims.  The  defendants'  counsel 
objected,  on  the  ground  that  the  executors  or  heirs  of  De  Ende 
were  not  parties  to  it ;  that  the  acts  of  the  administrator  in 
Virginia,  were  not  binding  on  the  executors  here,  and  that 
the  Probate  Court  is  without  jurisdiction,  the  heirs  having 
been  put  in  possession  of  the  estate  of  the  deceased;  the  ob- 
jections were  sustained  and  the  judgment  rejected  as  evidence. 
The  plaintiff  took  his  bill  of  exceptions. 

There  was  judgment  of  non-snit  and  the  plaintiff  appealed. 
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« 

EiiTEur    Dis.      Strawbridge^  for  the  plaintifi*. 

April,  1841. 

^^      '      Roselius,  contra. 

vs. 

Garlandf  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  against  Lewis  the  surviving  executor 
of  the  late  Henry  De  Ende,  and  the  representatives  of  J. 
McKinney  and  Philip  Power,  both  deceased,  who  were  also 
executors  in  their  lifetime,  praying  that  a  judgment  which  was 
rendered  in  favor  of  the  plaintiff  against  the  administrator  of 
De  Ende  in  the  Superior  Court  of  Law  and  Chancery  for  the 
county  of  Henrico  in  Virginia,  for  $3761  85,  with  interest  at 
six  per  cent,  per  annum,  froiti  the  31st  of  March  in  the  yent 
1831,  until  paid,  be  declared  executory  against  them  and  they 
ordered  to  pay  the  amount  as  a  privileged  debt,  there  being  a 
considerable  sum  of  money  in  his  hands  or  in  those  of  the  re- 
presentatives of  the  deceased  executors,  and  property  belong- 
ing to  the  succession  yet  unsold.  Only  Lewis  and  the  widow 
of  Power  were  cited.  They  filed  a  general  denial,  and  fur- 
ther, "that  they  have  paid  over  to  the  heirs  of  their  testator 
all  or  nearly  all  the  funds  that  have  come  to  their  hands  as 
executors,  and  that  long  before  the  institution  of  this  suit.'* 
They  pray  to  be  dismissed  and  for  general  relief.  There  is  no 
allegation  or  exception  in  this  answer  to  the  jurisdiction  of  the 
court,  or  that  the  executors  have  rendered  an  account,  deliver- 
ed the  succession  over  to  the  heirs  and  been  discharged  by 
authority  of  the  Court  of  Probates.  It  simply  says  that  they 
have  paid  the  heirs  all  or  nearly  all  the  funds,  which  would 
seem  to  imply  that  no  settlement  had  taken  place. 

On  the  trial  the  plaintiff  offered  in  evidence  a  copy  of  the 
judgment  rendered  in  Virginia^  without  any  portion  of  the 
previous  proceedings  in  the  case,  to  the  introduction  of  which 
the  counsel  for  the  defendants  objected,  on  the  ground  that 
neither  the  executors  or  heirs  of  De  Ende  were  parties  there- 
to. That  the  acts  of  the  administrator  in  Virginia  could  not 
bind  the  executors  or  the  heirs  here.     That  the  court  was 
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without  jurisdiction ;  the  heirs  having  been  put  in  possession  Eistxbit   Uii. 
as  appears  by  a  judgment  to  that  effect.     The  evidence  was      ^^' 
rejected,  the  plaintiff  non-suited  and  he  took  an  appeal.  ''^J'^ 

The  court  below  rejected  the  document  on  the  grounds  that  »•  wns'*  ir'»s 
the  defendants  were  fvncti  officio  as  regards  creditors ;  that 
the  court  had  no  jurisdiction  to  try  the  case,  as  the  heirs  had 
been  recognized  and  put  in  possession  of  the  succession,  as 
appeared  by  a  final  decree  of  the  Court  of  Probates.     It  is  a 
complete  answer  to  these  objections  to  state,  that  they  all  as- 
sume facts  which  are  not  in  the  record,  or  alleged  in  the  an- 
swer.    The  judge  has  probably  staled  the  facts  correctly  and  of  the  evidence 
acted  on  his  own  knowledge,  but  we  have  repeatedly  said  that  f!j^oii*'of  the 
the  recitals  of  the  evidence  eiven  in  a  case,  in  the  opinion  of  J"**8I®  who  triea 

°  ^  *  the  caae,  is  not 

the  judge  who  tries  it,  is  not  sufficient  for  us  to  act  on;  we  sufficient  This 

must  have  the  evidence  itself;  particularly  in  a  case  where  the      eTidence 

there  are  no  such  grounds  of  defence  alleged  in  the  answer  as  ' 

are  assumed.     It  was  rather  too  late  to  interpose  a  plea  to  the 

jurisdiction  of  the  court  by  way  of  objection  to  evidence,  after 

an  answer  to  the  merits,  and  at  last  not  offer  any  evidence  to 

.sustain  the  plea  of  the  want  of  jurisdiction.     The  grounds 

taken  by  the  Judge  of  Probates  for  rejecting  the  evidence  are, 

properly  speaking,  pleas  or  exceptions  which  the  defendants 

might  have  made  to  the  action. 

The  objections  that  neither  the  executors  in  this  State,  nor 
the  heirs  of  De  Ende  were  parties  to  the  suit  in  Virginia,  and 
that  the  acts  of  the  administrator  there,  does  not  bind  the  exe- 
cutors or  heirs  here,  are,  in  our  opinion,  objections  that  go  more 
to  the  effect  of  the  document  offered  than  to  its  admissibility. 
Whether  it  is  conclusive  on  the  executors  and  heirs,  is  a  legal 
consequence  resulting  from  the  act  itself,  and  involves  the  whole       ^         ^i^^ 
question.     We  therefore  think  the  copy  of  the  judgment  ought  naked  judment 
to  have  been  adHiitted  as  evidence.    The  document  has  come  sibie    In    evi- 
up  with  the  record,  and  we  can  decide  whether  it  will  of  itself  sofficieot       to 
support  the  claim  of  the  plaintiff.    We  think  it  does  not.    It  is  ^j^  ®  ^Sitters 
only  a  portion  of  a  record,  the  whole  of  which  ought  to  be  pro-  contained  in  it. 
duced  so  that  we~  nkay  judge  whether  the  judgment  is  conclu- 
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Eimui    Du.  aire  or  not.    If  De  Ende  had  nerev  been  cited  or  appeared* 

'^'  —  and  filed  an  answer  previoua  to  his  death,  nor  have  been 
YSBRtT  IT  AL.  pfopcrly  represcuted  after,,  we  have  no  hesitation  in  saying  the 
cLATi.  judgment  njrould  Qot  bind  his  heirs  or  executors  here.  We 
The  whole  of  <^sLnnot,  iQ  the  proceedings  of  a  foreign  tribunal,  take  for 
1^'I^'^y™  e  granted  that  every  thing  in  them  is  correct,  and  blindly  bind 
jad^eDt  of  a  q^.  citizens  by  its  judgment,  without  Ipiowing  whether  it  had 
md,  to  give  it  jurisdiction,  or  is  right  or  wrong.  In  the  case  of  Patterson  rs. 
eourti,  Mayfield's  curator— 10  La.  Rep.,  220-~and  that  of  Warren  vs. 

Hall's  executor,  &c.o-?ibid,  377"— the  questions  under  conside- 
ration were  argued  at  n^uch  length  and  the  decisions  have  « 
strong  bearing  on  this  case. 

By  a  process  of  reasoning  widely  different  from  that  of  the 
Probate  Judge  we  arrive  at  the  conclusion,  that  the  non-sui( 
was  properly  entered,  and  affirn^  the  judgment  with  costs, 


VfiRRBT  E;T  AI..  tP«e  OXAVJ^  * 

AVPIAL  PROM  TBX  CITT  COVBT   OF  VXW  0RI£A1I«, 

Appeal  solely  for  delay,  and  judjpneDt  affirmed  with  the  maximum  of  damage^. 

This  is  an  action  against  the  maker  of  a  promissory  note,  to 
which  there  was  no  defence. 

Final  judgment  was  rendered  on  the  plaintiff's  showing. 
The  defendant  appealed. 

Chandmontj  for  the  plaintiff. 

PreaUf  contra. 

Oarlandf  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit  on  a  promissory  note ;  the  defendant  permitted 
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a  judgment  by  default  to  be  taken  and  made  final,  and  took  EAmRv   Dia. 
^an  appeal.    He  has  not  stated  any  reason  why  the  judgment     ^  '      — 
should  be  reversed,   we  therefore  consider  it  as  an  appeal      tii»wm 
taken  solely  for  delay ;  and  order,  and  decree,  that  the  judg*      »eh«iuw 
ment  of  the  court  be  affirmed  with  costs,  and  ten  per  cent,  whsatov  it  au 
damages. 


TVKSESL  A  REHSHAW  r*.  WHBATOW  ETT  AI» 

AmtAL  FBOK  7^B  COVfLT  (V  TKB^pMST  JVDIOIAL  D|»TMCT. 

Jhi  exeloflon  ot  vamnty  in  a  sale,  does  not  absolve  a  vendor  from  the  obliga- 
tion of  disclosing  the  redhibitory  vices  not  apparent 

Where  the  seller  fiuled  to  inform  the  buyer  that  the  slave  was  a  runaway,  it  waa 
held  sttffieient  to  rescind  the  sale,  although  sold  without  any  warranty  except 
as  to  title. 

Thb  is  an  action  against  the  maker  and  endorser  of  a  pro- 
PMssory  note  for  $228  75,  and  interest. 

Wheaton,  the  maker  of  the  note .  admits  his  signature,  but 
avers  it  was  given  in  part  and  for  the  price  of  a  slave  which  he 
purchased  from  the  plaintiffs  for  the  sum  of  $610.  He  further 
states  that  he  paid  part  cash  and  gave  his  two  notes,  (the  first 
of  which  is  now  sued  on)  for  the  price.  That  at  the  time  he 
purchased  said  slave  she  was  a  thief  and  runaway,  which  was 
known  to  plaintiffs  and  withheld  from  him;  and  that  she  is  worth- 
less and  of  such  notorious  bad  character  that  had  he  known  it, 
he  would  not  have  purchased  her.  He  avers  he  has  tendered 
her  to  the  plaintiffs  and  demanded  a  return  of  the  price,  which 
they  have  refused.  He  therefore  prays  judgment  in  reconven- 
tion for  a  rescission  of  the  sale,  the  return  of  the  amount  he 
has  paid,  and  that  his  notes  be  given  up. 

The  case  was  tried  on  this  issue.    It  turned  mainly  on  the 
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Eastehii    Dis.  testimony  relating  to  the  redhibitory  vices  set  up  in  the  recon- 

^'      -'-  ventional  demand.     The  plaintiffs  rested  their  case,  principally 

TrMKH       on  the  ground  that  they  sold  without  warranty,  except  the  title, 

RxifsHAw      and  are  not  liable  for  any  redhibitory  vices ;  and  further  that 

wHEATo^r  XT  AL.  the  evideuco  does  not  show  such  a  habit  of  running  away  as  to 

materially  affect  the  character  of  the  slave ;  and  the  allegation 

that  she  was  a  thief  is  not  proved. 

The  district  judge  was  however  of  opinion  both  allegations 
of  defendant,  Wheaton,  in  his  recon ventional  demand  were 
proved,  and  that  the  redhibitory  vices  complained  of  existed  to 
the  knowledge  of  the  plaintiffs  at  the  time  of  the  sale,  and 
were  concealed  from  the  purchaser.  There  was  judgment 
against  the  plaintiffs,  and  in  favor  of  the  defendants,  allowing 
the  reconventional  demand.     The  plaintiffs  appealed. 

C,  M,  Jones,  for  the  plaintiffs. 

DuranU  for  the  defendant : 

1.  There  is  no  error  in  the  judgment  of  the  court  below,  the 
same  being  fully  supported  by  the  evidence  and  the  law  appli- 
capable  to  the  case. 

2.  It  is  clearly  shown  by  the  proof  that  the  slave  was  a  thief 
and  a  runaway  to  the  knowledge  of  vendors  at  the  time  of  sale 
and  that  they  concealed  these  facts  from  vendee. 

3.  A  guaranty  of  title  only  in  the  sale,  cannot  absolve  the 
vendor  from  the  obligation  of  disclosing  the  vices,  not  appa- 
rent, which  he  knows  to  exist. 

Morphy,  J.  delivered  the  opinion  of  the  court. 

The  defendants  being  sued  as  the  drawer  and  endorser  of  a 
note  of  hand ;  Wheaton,  the  drawer,  pleaded  in  answer  and 
reconvention  that  the  note  had  been  given  by  him  in  part  pay- 
ment of  the  price  of  a  negro  woman  purchased  of  plaintiffs. 
That  the  slave  was  a  notorious  thief  and  runaway,  to  the 
knowledge  of  the  vendors,  who  concealed  the  fact,  instead 
of  declaring  it,  as  they  were  bound  to  do.    There  was  a  judg- 
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ment  below  rescinding  the  sale  and  decreeing  the  reimburse-  EitrKWR    Dit. 
ment  of  such  part  of  the  price  as  had  been  paid.  ^'  ^ 

It  appears  from  the  record  that  the  slave  was  warranted  only      tubhib 
as  to  title,  but   not  as  to  the  vices   and  maladies  provided      bsksbaw 
against  by  law.     This  court  has  always  held  that  the  exclusion  whbatowbtal. 
of  warranty  in  a  sale  does  not  absolve  a  vendor  from  the  obli-    The  exclusion 
gation  of  disclosing  the  vices,  not  apparent,  which  he  knows  ^^*^[J^  *^JJ 


to  exist. — 6  M.  R.  p.  699—7  M.  R.  33.— La.  Code,  art.  2626.  »*>«'j^  *  ▼en- 
dor  from  the  ob- 

As  to  the  evidence  it  satisfies  usf  aa  it  did  the  Judge  below,  ijgsUon  of  di»- 
of  the  existence  of  the  vices  complained  of ;  and  of  plaintiff's  hibitorj  ^vioes 
knowledge,  of  at  least  one  of  them.     The  circumstance  of  "'^^ 'P^'®"^ 
their  vendor  testifying  that  when  he  informed  them  that  the 
slave  was  a  runaway,  he  told  them  at  the  same  time  where 
she  would  probably  go,  cannot  assist  plaintiffs.     Had  they  Where  the  ad- 
made  the  same  communication  to  Wheaton,  he  would  i^ot  J-^J^^*^  ^J|  *^ 
perhaps  have  made  the  purchase.     The  same  witness  informs  **"*  ^^   "*»'« 

"^  "^  WM  a  ranawaYy 

us  that  whenever  she  ranaway  from  plaintiffs  she  did  not  come  itvasheldsaffi- 
directly  to  his  house ;  that  he  understood  from  plaintiffs  on  the  nle,  altho' 
those  occasions  that  she  had  been  absent  two  or  three  days  be-  J^rranty^etcCT^ 
fore  she  was  found  at  his  house.     The  testimony  of  several  **  ^  ^"*' 
other  witnesses  shows  that  her  bad  habit  began  long  before 
the  sale,  and  continued  while  she  was  in  the  possession  of 
defendants.     One  of  the  witnesses  represents  her  as  such  a 
worthless  creature  that  he  would  not  take  her  as  a  gift,  with 
the  obligation  of  keeping  her  six  months. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 
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Ei9rE«ir    Dis.  VARIOH  tw*  DEBERGUEL 

April  f  1841. 

'  AmuL  rnoM  the  covxKnciAL  coubt  of  kew  oeliars. 


\TARI03C 

VI. 

DBB^KOUS. 


Judpneut  amended  for  allowing  five,  inatead  of  4  per  cent  intereit ;  and  for 
want  of  amieable  demand)  thie  appellee  pacing  oosta  in  both  courts,  after  the 
appearance  of  the  defendant. 

This  is  a  suit  by  the  endorsee  of  a  note,  digainst  the  maker. 
^he  note  is  for  $600,  payable  in  two  years  from  the  29th  June 
1887,  with  four  per  cent,  interest. 

The  defendant  pka^ed  seveiTal  matters  in  defence^  and 
itaaong  them,  the  want  6f  amicable  demand. 

There  was  judgment  in  favor  of  the  plaintiff,  for  the  amoant 
of  the  note,  with  five  per  cent,  interest,  and  the  defendant 
tfppeaied. 

> 

R.  Hunt^  for  the  plaintiff. 

BodxHi  contra. 

Morphy,  /.  delivered  tiie  opinion  of  the  co^rt. 

This  iis  ai  siliit  brought  i>y  the  endorsee  of  a  note  of  haird 
drawn  by  defendant  on  the  29th  of  Juitie,  1837,  and  made  paj^- 
able  two  years  after  its  date,  with  interest  at  the  rate  of  four 
per  cent,  per  annum.  There  was  judgment  below  for  plain*' 
tiff  and  defendant  appealed. 

On  examining  the  record,  we  find  that  the  judge  below  allow- 
ed five  percent,  per  annum  on  the  debt  instead  of  four,  which  is 
stipulated  in  the  note  sued  on,  and  prayed  for  in  the  petition ; 
moreover  it  exhibits  no  proof  of  amicable  demand,  although 
the  want  of  it  is  specially  pleaded. 

It  is,  therefore,  ordered  that  the  judgment  of  the  Commercial 
Court  be  so  amended  as  to  decree  defendant  to  pay  only  four 
per  cent,  per  annum,  instead  of  five,  on  the  amount  of  the 
no^e,  and  the  costs  made  below  after  the  first  appearance  of 
defendant,  inclusively ;  the  remaining  costs  in  that  court  and 
those  of  this  appeal  to  be  paid  by  the  plaintiff  and  appellee. 
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IfrBIAKUS  V9.  WBfinn— «-ODOM«  Intenrenor.  Eamtbrit    Dis. 

^pril,  1841. 

▲PPIAL  FVOM  THX  GOMMBICIAL  COURT  OF  NBW  OBLEAlia.  ■ 


On  the  auggestion  of  the  death  of  the  plaintiff,  daring  the  pendeoey  of  the  mit 
in  a  eoart  of  ordinaiy  and  general  jurisdiction,  it  has  no  pover  to  appoint  a 
curator  to  repreterU  fda  hdrt. 

This  Bttircommeaced  by  attacliment%  The  defendant.  West* 
is  sued  on  his  promissory  note*  and  property  attached  in  the 
hands  of  garnishees.  A  curator  adhoe  was  appointed  to  re- 
present the  absent  defendant  who  pleaded  a  general  denial. 
The  garnishees  answered,  they  had  nothing  in  tlieir  hands 
helonging  to  West,  at  or  since  the  service  of  the  attachment ; 
bat  that  they  had  received  229  bales  of  cotton  from  him,  125 
bales  of  which  were  sold  before  the  attachment^  and  the  re« 
maining  104  bales  tbey  were  directed  to  hold  subject  to  the 
order  of  Benjamin  Odom,  which  has  been  sold  by  his  order 
and  the  proceeds  remain  in  their  hands  to  his  credit. 

Odom  DOW  intervened  and  claimed  the  proceeds  of  this 
property. 

After  the  cause  was  thus  at  issue,  on  the  suggestion  of  the 
counsel  for  the  intervener,  that  the  plaintiff  had  departed  this 
life,  it  was  ordered  that  I.  W.  Smith,  Esq.,  be  appointed  euro* 
tor  adhoc  to  represent  the  heirs  of  said  plaintiff. 

In  this  manner  the  cause  proceeded.  The  plaintiff  had 
judgment  for  the  amount  of  his  demand  against  the  defendant, 
and  that  the  property  attached  be  applied  in  satisfaction; 
dismissing  the  petition  in  intervention.  The  intervener  ap- 
pealed. 

Peyton  fy  Smithy  for  the  plaintiff. 

Chinrii  for  the  intervener  and  appellant. 

Martin,  J,  delivered  the  opinion  of  the  court. 

During  the  progress  of  this  suit  the  counsel  of  the  interve- 
ning party  and  appellant  suggested  the  death  of  the  plaintiff, 
and  on  his  motion  the  court  appointed  a  curator  to  the  heirs  of 

6  VOL.      ZVTII. 
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EAarxBv    Dis.  the  deceased.    The  convt  tk^  pvoceedeil  to  judgment  and  de- 

.  creed  that  the  plaintiff,  M'Manas,  recover  from  the  defendant 

^*w.'^'        the  amount  of  the  note  sued  on,  and  that  the  property  which  had 

9ATBR2I  w  AL.  been  attached  he  sold  to  satisfy  the  same ;  and  dismissed  the 

petition  of  intervention.    The  intervenor  alone  appealed ;  a|id 
cited  both  plaintiff  and  defendant. 

As  the  plaintiff's  death  was  suggested,  and  notberag  denied 
il  must  be  taken  as  true.  It  however  does  not  justify  the  ap- 
pointment of  a  curator  to  his  hens.  If  they  were  within  the 
Slate  no  curator  could  be  appointed  to  them ;  and  if  absent^ 
the  Court  of  Probates  possesses  the  exclusive  power  to  make 
Iba  appointment ;  Code  of  Practice,  art.  924,  No.  4.  The  ap- 
pointmeat  being  irregular,  all  the  posterior  proceednigs  eontva- 
dictorily  wkh  him  are  equally  so* 

It  is  therefore  ordered,  adjudged  and  decreed  thai  the  judg^ 
meni  of  the  Commercial  Court  be  annulled,  avoided  and  re<- 
versed  ;  the  appointment  of  the  curator  set  aside ;  and  the  caae 
lemanded  for  further  prooeedmgs,  commencing  in  the  situation 
it  was  at  the  time  the  suggestion  of  plaintiff's  death  was  made* 
The  plaintiff  and  appellee  paying  the  costs  of  the  appeal. 


ARNOUS  r«.  DAVBRN  ET  AI» 

APPEAL  FKOM  TBS  COlOOSHQMAb  COUST    Of  VSW  OWaVK% 

Parol  evidence  is  inadmissible  to  prove  any  thing  that  was  said  or  undenlood 
ineonsistent  vith  a  written  act;  or  any  oontraot  between  the  last  porehasersand 
their  immediate  vendor,  against  the  first  vendor  who  is  not  privy  to  soeb  con* 
traet. 

The  last  purchasers  or  vendees,  who  assume  the  notes  of  their  immediate  veador 
to  his,  or  the  original  vendor,  cannot  resist  payment  on  the  ground  of  any  equi- 
ties or  eondttioBS  existing  between  diem  and  their  immediate  vendor.  The 
plaiBtiff  OP  original  vendor  is  n  sinnsor  to  thenk 
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This  is  an  hypothecary  action  of  «ix  promissory  notes  exe-  Bastmii    Uib. 
cated  by  H.  Lockett,  payable  to  the  order  of  P.  Prey  &  Co., 
amounting  to  M900  with  interest,  given  as  the  price  of  certain       ^*^^' 
city  lots,  with  mortgage  in  favor  of  the  plaintiff,  the  original  "atibh  vr  au 
vendor,  and  assumed  by  the  defendants  as   the  vendees  of 
Lockett.     Judgment  is  prayed  against  them  with  mortgage  and 
privilege  on  the  lots  of  ground. 

The  defendants  denied  their  liability  to  pay  the  notes  sued 
on,  because  the  consideration,  they  allege,  for  which  they  as- 
sumed their  payment  has  failed,  inasmuch  as  it  was  represent- 
ed at  the  time  they  purchased  from  Lockett,  that  St.  Johns 
street,  upon  which  the  lots  are  situated,  would  be  opened  im- 
mediately, and  upon  that  consideration  alone  they  purchased ; 
that  they  have  been  deceived  and  led  into  error ;  the  said  street 
not  having  been  opened,  which  was  the  only  inducement  to 
purchase  the  lots  at  the  high  price  they  consented  to  give  for 
them.     They  pray  that  the  plaintiff's  petition  be  dismissed. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 

The  evidence  consisted  principally  of  the  acts  of  sale  of  the 
lots  in  question  from  the  plaintiff  to  H.  Lockett,  Esq.,  and  from 
him  to  the  defendants,  in  which  they  assume  the  payment  of 
his  notes  to  the  plaintiff.  On  the  trial,  the  Deputy  City  Sur- 
veyor was  produced  by  the  defendants  as  a  witness,  and  a 
question  propounded  by  them  for  him  to  state  at  what  time 
St.  John  street  was  opened,  dbc.;  to  which  the  plaintiff's  coun- 
sel objected  on  the  ground  that  the  act  of  sale  in  which  the 
defendants  assumed  the  payment  of  the  notes  contained  no 
condition  as  to  the  opening  of  St.  John  street,  and  it  was  not 
competent  to  form  such  condition  by  parol  evidence.  The  wit- 
ness was  also  asked  if  in  1836  St.  John  street  was  not  closed  ? 
which  was  also  objected  to.  AH  the  objections  were  over- 
ruled, and  the  evidence  admitted  by  the  Judge  with  the  remark 
that  the  flan  was  part  of  the  act,  and  the  testimony  only  ex- 
plains its  connexion  with  and  bearing  on  the  contract. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  after 
deducting  $750  from  the  demand  for  damages  suffered  in  not 
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Birrf  Ra    Dia.  opening  St.  John  street,  as  expected  by  the  defendants.    The 
.    ^ '  defendants  appealed. 

▲BKOUS 

daykbh'xt  al.  Lockett  Sf  Mtcon,  for  the  plaintiff,  asked  that  the  judgment 
be  so  amended  as  to  allow  the  entire  amount  of  the  notes 
claimed. 

Freaton  ^  Larue^  contra. 

BuUard,  7.  delivered  the  opinion  of  the  court. 

The  defendants  are  sued  upon  four  promissory  notes, 
amounting  to  three  thousand  nine  hundred  dollars,  drawn  by 
H.  Lockett  in  favor  of  the  plaintiff,  but  which  the  defendants 
assumed  and  Engaged  to  pay  as  part  of  the  price  of  certain 
City  Lots  purchased  by  them  of  Lockett,  and  which  he  had 
previously  bought  of  the  plaintiff.  The  lots  sold  to  the  defen- 
dants by  Lockett  are  described  to  be  **  joining  each  other, 
situated  in  the  suburb  St.  Mary,  designated  by  Nos.  19,  20, 
21  and  22,  in  the  square  bounded  by  Circus,  Girod,  St.  John, 
and  Julia  streets,  agreeably  to  a  plan  drawn  by  L.  J.  Pilie, 
deputy  surveyor  general,'*  and  which  plan  is  identified  with 
^he  act.  The  lots  are  further  described  as  fronting  on  St.  John 
street.  On  looking  at  the  plan  it  appears  that  a  black  line 
runs  across  St.  John  street,  as  if  it  had  not  yet  been  entirely 
opened  at  the  time  of  the  sale. 

The  defence  set  up  is  that  the  consideration  for  which  the 
respondents  assumed  to  pay  has  failed,  inasmuch  as  it  was 
represented  to  them  at  the  time  they  purchased  the  lots  from 
H.  Lockett,  that  St.  John  street  upon  which  the  lots  are  si- 
tuated would  be  opened  immediately,  and  upon  that  considera- 
tion alone  they  were  induced  to  make  the  purchase. — But  they 
aver  that  they  were  deceived  and  led  into  error,  and  that  the 
street  is  not  yet  opened.  They  conclude  by  praying  to  be 
dismissed  with  costs. 

The  case  was  submitted  to  a  jury  who  found  a  verdict  of 
•3160«  *'  being  of  opinion  that  $760  should  be  deducted  from 
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the  notes  sued  upon  for  damages  suffered  by  defendants  for  Basteiiii    D10. 
the  reasons  set  up  in  their  defence."  v^  * 

Our  attention  is  first  called  to  a  bill  of  exceptions  by  which        ah  nous 

vs» 

it  appears,  that  a  witness  called  by  the  defendants  was  asked  datkhit  kt  al. 

to  state  at  what  time  St.  John  street  was  opened,   which 

question  and  every  answer  thereto  were  objected  to  because 

the  act  by  which  the  defendants  assumed  to  pay  the  notes  sued 

on  contains  no  condition  as  to  the  opening  of  said  street,  and 

it  is  not  competent  for  the  defendants  to  form  such  a  condition 

by  parol  evidence.     The  same  witness  was  further  examined 

to  prove  that  in  18d6  St.  John  street  between  Girod  and  Julia 

streets  was  closed,  which  evidence  was  objected  to  for  the 

same  reason.     But  the  evidence  was  admitted  on  the  ground 

that  the  plan  forms  a  part  of  the  act  and  the  testimony  only 

explains  its  connexion  with  and  bearing  on  the  contract. 

We  are  of  opinion  that  the  court  erred  in  going  into  any  i,  h^IdmitSble 
inquiry  as  to  the  opening  of  the  street.  In  additon  to  the  ob-  [J.  P™J^  ""^ 
yious  objection,  that  the  contract  makes  no  mention  of   the  said  or  ander- 

r  ,     ,  1       . ,  ..,..,,     stood    inconsis- 

openmg  of  a  street,  and  that  parol  evidence  is  inadmissible  tent  with  a  writ- 
either  against  or  beyond  what  is  mentioned  in  a  written  act,  J^tAct  b^ween 
and  as  to  what  may  have  been  said  before  or  at  the  time  of  ***®  **anJ"^r 
making  it  or  since,  there  is  no  privity  of  contract  between  the  immediate  ven- 

,    -      J  ,       ,  .     .  ^^»  against  the 

defendants   and    the   present    plaintiff.     Their   warrantor   is  fint  vendor  who 
Lockett ;  and  even  if  they  had  been  evicted  of  the  property,  taoh  oontraot 
they  could  have  had  no  recourse  on  the  present  plaintiff — ^no-    'phe  Uit  pu** 
thing  shows  that  he  was  responsible  even  to  his  vendee  that  j'****"  "*  ^^ 
the  street  would  be  opened  within  a  given  time ;  nor  is  there  »<"»«  **>«  notes 

of  their  imroe 

any  subrogation  of  such  warranty.  The  plaintiff  must  there-  diate  vendor  to 
fore  be  regarded  as  a  stranger  to  the  contract,  and  as  to  him  nai'vendor,  cm- 
the  question  is,  whether  he  be  not  entitled  to  recover  on  the  J^nt^'oo  **tC 
promise  and  stipulation  of  the  defendants  without  reeard  to  fS^^  ^  •"T 

,  .  ,  ,  equities  or  oon- 

any  equities,  which  might  exist  between  them  and  their  im-  ditions  eiisting 

-  ,  between     them 

mediate  vendor,  even  supposing  him  to  be  responsible  for  the  and  their  imme 
delay  in  opening  the  street.     If  instead  of  assuming  to  pay  xhe  plaintiff  or 
Lockett's  notes  due  at  a  future  day,  the  defendants  had  given  STf  Sii,^^ 
*h4>]r  own  notes  payable  to  the  order  of  their  vendor  at  the  ^^^^"^ 
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Eabtkhii  Dii.  same  periods,  and  they  had  com^  into  the  hands  of  the  plaintiff 
^'  '^  _L,  as  endorsee  without  notice  of  any  latent  equity  between  tlie 
original  parties,  we  are  of  opinion  he  would  have  been  entitled 
to  recover.  How  is  the  case  varied  when  the  engagement  is 
made  directly  with  the  present  plaintiff  by  whom  the  stipula- 
tion is  accepted,  especially  when  the  promise  forms  a  part  of 
a  contract  in  which  nothing  is  said  about  the  opening  of  m 
street  within  a  given  time  ? 

The  defendants  have  therefore  entirely  failed,  in  oar  opinion^ 
in  making  out  their  defence,  and  we  do  not  consider  it  impor* 
tant  to  inquire  whether  the  charge  of  the  court  to  the  jury  was 
correct  or  not. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 
Commercial  Court  be  avoided  and  reversed,  and  the  verdict 
set  aside,  and  proceeding  to  render  such  judgment  as  ought  in 
our  opinion  to  have  been  given  below,  it  is  further  ordered 
that  the  plaintiff  recover  of  the  defendants  three  thousand  nme 
hundred  dollars,  with  interest  at  five  per  cent,  upon  $1300, 
from  the  8th  of  September,  1838,  and  upon  92600  from  the 
7th  September,  1839,  with  eight  dollars  costs  of  protests,  to- 
gether with  the  costs  of  both  courts,  and  that  the  mortgaged 
premises  be  seized  and  sold  to  satisfy  the  same. 


MOSEIiEY  M.  KBYS  A  ROBERTS. 


APPBAl  VROK  THE  COXXBBCIAl.  COUBT  OF  HEW  OBLBABE. 


The  authority  of  a  derk  to  sign  the  name  of  a  mereantile  firm  to  a  letter  of 
oredit  addrewed  to  a  particular  person,  when  denied  may  be  shown  by  oir^ 
eumstantial  evidence,  when  there  is  do  direct  proof. 

This  is  an  action  based  on  a  letter  of  credit. 

The  plaintiff  alleges  that  on  the  4th  April,   1839,  B.  A. 
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QamUe  acting  in  the  name  and  by  the  authority  of  the  defen-  BAn-iMr    Dis. 

dants,  addressed  a  letter  of  credit  by  which  they  engaged  to       ^^* 

accept  such  drafts  as  Samuel  Armistead  might  draw  on  their 
bouse  between  the  first  of  December,  1839,  and  first  of  Fe- 
bruary, 1840,  to  the  extent  of  tSOOO.  That  on  the  6th  August, 
1880,  the  said  Samuel  Armistead  did  draw  his  draft  on  said 
firm  for  #2000,  in  favor  of  this  petitioner,  payable  the  2d  De« 
cember  following  and  delivered  the  same,  which  was  presented 
for  acceptance  and  afterwards  for  payment  at  maturity,  and 
duly  protested  for  non-acceptance  and  non-payment*  He 
pmys  judgment  for  the  amount  thereof. 

The  defendants  denied  that  the  letter  of  credit  was  written 
or  signed  by  them  or  by  Benjamin  A.  Gbimble,  or  any  other 
person  by  their  authority.  That  they  never  accepted  or  pro* 
mised  to  pay  said  draft  and  are  not  bound  for  the  same. 

Upon  those  pleadings  and  issues  the  parties  proceeded  to 
trial. 

The  case  turned  mainly  on  a  question  of  fact,  whether  B. 
A,  Gamble,  then  the  clerk  of  the  defendants  had  authority  to 
ivxite  and  sign  the  letter  of  credit  under  which  the  draft  was 
drawn. 

The  Judge  presiding  at  the  trial  was  of  opinion  that  the 
defendants  were  bound  under  the  letter  of  credit  to  accept  and 
pay  the  draft,  and  gave  judgment  for  the  plaintiff.  The  de- 
fendants af^ealed. 

Peyton  4*  Smithy  for  the  plaintiff. 

Vaaon,  centra  • 

Buttardy  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  himself  to  be  the  holder  of  a  bill  of 
exshiage  drawn  by  Samuel  Armistead  upon  the  defendants  in 
virtoe  of  their  letter  of  credit  in  favor  of  the  latter,  whereby 
they  promised  to  accept  any  drafts  drawn  by  him  upon  them 
not  exceeding  two  thousand  dollars,  payable  between  the  first 
o{  Deoaiftbet*  1880^  and  the  first  of  February,  1840,  but  which 
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Eastkhn  Di8.  bill  they  refused  to  accept.  The  plaintiff  alleges  that  the  let* 
,^^1/^mi^  ter  of  credit  was  written  by  Benjamin  A.  Gamble,  acting  in  the 
name  and  by  the  authority  of  the  defendants.  The  defendants 
for  answer  say  that  the  letter  of  credit  described  in  the  petition 
was  not  drawn  nor  subscribed  by  them  nor  by  any  person  duly 
authorized  by  them,  and  that  if  it  was  drawn  by  Gamble  he 
had  no  authority  to  subscribe  their  names  thereto,  and  that  they 
never  accepted  and  were  not  legally  bound  to  pay  the  dritft 
sued  on.  There  was  a  judgment  for  the  plaintiff  and  the  de- 
fendants s^ppealed. 

The  case  turns  altogether  upon  a  question  of  fact,  to  wit : 
the  authority  of  Gamble  to  sign  the  name  of  the  defendants  to 
a  letter  of  credit  in  favor  of  Samuel  Armistead.     The  evidence 
appears  to  us  perfectly  satisfactory  that  the  letter  of  credit  was 
executed  by  their  order.     It  is  true  that  in  the  letter-book  which 
was  kept  by  Gamble  the  copy  appears  to  be  addressed  to  Wil- 
liam Armistead,  who  is  shown  to  be  a  responsible  man,  but  the 
index  referring  to  the  copy  has  the  name  of  Samuel  Armistead, 
which  corresponds  with  the  original.     Another  strong  circum- 
stance is  the  fact  shown  in   evidence  that  the  defendants  took 
collateral  security  from  Samuel  Armistead  to  guaranty  them 
against  their  letter  of  credit.     It  is  not  shown  that  William  Ar- 
mistead had  any  dealings  with  the  house.     On  the  contrary 
Samuel  Armistead  had  been  in  correspondence  with  them  and 
they  had  made  a  purchase  of  cotton  from  him  which  was  shipped 
to  New  York  a  few  days  after  the  date  of  the  letter  of  credit. 
Gamble's  character  appears  to  have  been  above  reproach.     A 
letter  written  by  him  to  the  plaintiff  from  Ireland,  which  it  wa» 
agreed  should  be  read  as  a  deposition  in  the  event  of  a  law 
suit,  was  properly  used  notwithstanding  the^defendant'fl  objec-: 
tion  to  it,  and  particularly  certain  parts  of  it  alleged  to  be  imt 
pertinent  and  defamatory.     He  gives  a  full  and  fair  explana- 
tion of  the  transaction,  from  which  it  is  clearly  shown  not  only 
that  he  was  expressly  authorized  to  sign  the  letter  of  credit  to 
Samuel  Armistead,  but  that  it  was  done  contrary]to  his  advice^ 
and  that  one  of  the  partners  expressed  his  regret  afterwards  at 
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hdJing  done  so,  and  said  jocosely  that  the  only  way  of  evading  EAmmv  Dn. 
it  was  to  charge  him  (Gamhle)  with  forgery.    Gamble  ex-      ^^        -J, 
presses  a  just  and  manly  indignation  at  the  shuffling  equivo-    comjurcial 
cation  of  the  defendants,  which  wtfd  cettainly  calculated,  after        'et 
he  had  left  the  country,  to  leave  a  foul  imputa:tion  upon  his        butds. 
name* 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Commercial  Court  be  affirmed  with  costs  and  ten 
per  cent,  damages.- 


toiikERClAL  BANK  OF  tiOtiWSY  f.  HIHDS. 

UPFSAL   IBOM  im  COKIfniCXAK  COVBT   OV   VMW   OSLBAMt. 

JudgmeDt  of  tbe  infierior  eoart  corrected  and  amended  by  coosent  of  partiet ;  be- 
h^  tnautooM  on  itt  face,  and  the  error  only  diteoTcred  after  it  became  finaL 

The  plaintiffs  had  judgment  on  attachment,  against  the  de* 
fendant  for  the  sum  of  $2126  96,  with  interest,  &c.,  and  ap- 
pealed. The  statement  of  facts  show  that  they  claim  #2814, 
with  interest ;  and  allow  a  credit  of  $440,  leaying  a  balance  of 
$2374,  without  interest.  It  is  admitted  the  latter  sum  is  cor- 
rect, and  that  the  judgment  should  have  been  so  rendered. 

Bawkf  for  the  plaintiffs. 

M*  Calebs  curator  adhoc^  representing  the  defendant. 

Oartandj  /.  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  attachment  on  two  promissory 
notes.  The  plaintiffs  had  judgment  for  $2126  96  with  inte- 
rest,  lind  appealed,  for  the  piUrpose  as  is  alleged,  of  correcting 
an  error  in  calculation  which  was  discovered  after  the  judg- 
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EisTBRir    Dn.  ment  was  signed  and  became  final.    The  error  is  apparent, 
Aprt,      _^  ^^^  ^YiQ  parties  consent  to  its  being  corrected  as  appears  by  an 
agreement  on  file. 

The  judgment  of  the  Commercial  Court  is  therefore  an- 
nulled, avoided  and  reversed,  and  this  court  proceeding  to 
give  such  judgment  as  is  admitted,  ought  to  have  been  ren- 
dered in  the  court  below,  further  orders  and  decrees,  that  the 
plaintifis  recover  of  the  defendant  the  sum  of  two  thousand 
three  hundred  seventy  four  dollars  and  eighty  two  cents,  with 
interest  at  the  rate  of  seven  per  centum  per  annum  on  the  sum 
of  eleven  hundred  and  thirty  three  dollars  and  fifty  cents,  part 
thereof  from  the  8th  day  of  October  in  the  year  1838  until 
paid;  and  interest  at  the  like  rate  on  the  remaining  sum  of  twelve 
hundred  and  forty  one  dollars  and  twenty  six  cents  from  the 
23rd.  day  of  August  in  the  year  1838  until  paid,  with  costs  in 
both  Courts. 


ROG£»9  V9.  DAVIS. 

▲FFBAL  FROK  TBZ  GOIQCBBCIAL  COCBT   OF  NSW  ORLEAKS. 

Where  the  parly  takes  his  commission  six  montlis  before  trial  to  proeare  testimonT^ 
and  makes  no  effort,  to  obtain  it,  he  has  not  used  sufficient  diligence  to  obtaiir 
a  continuance. 

The  fear  of  eviction,  or  being  disquieted  in  the  possession  of  real  property  is  no 
good  reason  to  delay  the  payment  of  the  price. 

If  the  party  knew  of  the  incumbrance  before  he  xnxrchased,  it  is  doubtful  if  he 
can  even  demand  security  when  he  fears  eviction. 

This  is  an  action  by  the  holder  against  the  acceptor  of  a  bill 
of  exchange  drawn  and  made  payable  at  Portland  in  the  state 
of  Maine. 

There  were  various  circumstances  set  out  in  the  defence  to 
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show  that  the  acceptor  had  received  no  consideration  for  the  EASTEur    Dn. 
drafl;   that  it  was  drawn  and  accepted  under  certain  condi*  — -     ' 
tions  known  to  the  present  holder,  which  were  never  fulfilled       **^"* 
or  complied  with.  niTii. 

Interrogatories  were  propounded  to  the  plaintiff  touching  his 
interest  in  and  right  to  sue  on  this  bill,  which  were  ordered  to 
be  answered.  * 

On  the  ISth  April,  1840,  a  commission  was  taken  out  by 
defendant  to  procure  the  testimony  of  A.  Clapp  of  Portland, 
the  payee  of  the  bill,  to  explain  the  circumstances  under  which ' 
it  was  drawn  and  the  consideration ;  also  the  incumbrance  on 
the  property  for  which  it  was  given.  The  commission  was, 
it  seems,  never  executed. 

In  November  following  a  continuance  was  asked,  until  the 
testimony  of  nameless  witnesses  were  taken,  which  was  refused, 
nnd  the  defendant  ruled  to  trial.  He  took  his  bill  of  exceptions. 

There  was  judgment  for  the  plaintiff  and  the  defendant  ap* 
pealed. 

Peyton  fy  Smith,  for  the  plaintiff. 

Durellf  for  the  defendant. 

Garland^  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  endorsee  of  a  draft  against 
the  acceptor.  The  latter  alleges  the  consideration  of  the  bill 
was  part  of  the  price  of  a  house  and  lot  in  Portland,  Maine, 
sold  by  one  Eben  Steel  to  him,  and  that  it  was  drawn,  endorsed 
and  accepted,  under  an  agreement  among  all  the  parties,  that 
there  was  a  mortgage  on  the  house  and  lot  at  the  time,  which 
was  to  be  raised  before  the  bill  was  paid,  and  as  it  has  not  been 
raised  the  consideration  has  failed.  Interrogatories  were  pro- 
pounded to  the  plaintiff  as  to  his  interest  in  the  bill  and  the 
consideration  of  it.  He  answers  that  the  bill  was  endorsed 
and  given  to  him  to  collect  and  apply  the  proceeds  to  discharge 
a  mortgage  on  the  house  and  lot  in  favor  of  Clapp,  the  endor- 
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EAmmv   Dif.  ser.    From  these  answers,  the  answer  of  the  defendant  to  the 
Aprils  I    K^  petition  and  the  affidavits  made  by  him  and  his  agent,  it  would 
*^'"*       appear  that  Clapp  had  a  mortgage  on  the  house  and  lot ;  the 
BATii.       defendant  purchased  it,  and  to  accommodate  all  parties,  Bailey 
drew  the  draft  in  favor  of  Clapp,  which  was  accepted  to  facili- 
tate the  arrangement,  and  if  the  defendant  had  paid  the  draft 
at  maturity,  we  think  it  more  than  probable  the  mortgage 
would  Jiave  been  released,  for  the  amount  of  it  at  least. 

The  defendant  filed  his  answer  in  April,  1840,  and  on  the 
same  day  asked  for  a  commission  to  take  testimony  out  of  the 
State,  which  was  granted.    He  made  no  effort  to  take  the  tes- 
timony.    His  interrogatories  were  answered  early  in  May  and 
it  is  presumed  were  soon  after  returned  into  the  court  below. 
The  defendant  took  no  other  step  to  prepare  his  defence  until 
late  in  October  when  he  again  asked  for  another  commission  to 
take  testimony,  but  in  it  names  no  witnesses.     The  cause  was 
fixed  for  trial  on  the  16th  of  Noveniber  and  five  days  before  the 
day,  he  made  an  affidavit  to  obtain  a  continuance,  which  was 
Where  the  offered  by  his  counsel  on  the  day  of  trial  in  support  of  a  mo- 
e^QU8i(m  Six  tpn  to  that  effect.    The  judge  overruled  the  motion  principally 
months    ^*^^  on  the  ground  that  sufficient  diligence  was  not  used  to  procure 
testimony    and  the  testimony.    We  think  he  was  correct.    For  more  than  six 

makes  no  eiiort,  ' 

to  obtain  it,  he  months  after  the  defendant  had  filed  his  answer  and  had  the 
snffieient    diii-  authority  of  the  court  to  procure  testimony  he  made  no  effort 

gcnce  to  obtain  ^       j^^  •      j^ 
a  oontiniyance.     ^  v^'wa.A"  *!.• 

The  fear  of     g^  jf  }^q  j^^d  the  testimony  as  stated  in  his  affidavit,  it  would 

eviction,  or  be-  "^ 

ing    disquieted  not  avaQ  him.    It  has  been  long  settled  that  a  fear  of  eyiction 

in  the    posses-       .     .        j.        .  .   j  .     ^i  •         r         i  .     • 

sionof  rod  pro-  or  bemg  disquieted  m  the  possession  of  real  property  is  no  rea- 

SSSnT^S^  son  to  delay  payment  of  thp  price ;  3  La.  Rep.,  458,  490. 

'  £e  ^JT*"'  °^The  purchaser  may,  under  the  La.  Code,  art.  2535,  demand 

If  the  party  security,  bi;Lt  it  is  not  asked  in  the  answer  in  this  case ;  and  if 

knew  of  the  m- 

eumbrance  be-  it  we^e,  it  is  somewhat  doubtful  whether  it  would  have  been 
duued,  S^  ordered,  as  the  defendant  knew  of  the  incumbrance  when  he 
can**  cren  de-  Purchased ;  and  we  believe  if  he  had  have  paid  the  price  he 
wlf**  h^^^  promised,  the  incumbrance  would  to  that  extent  have  been  rc-i 

eri^on.  leased. 
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We  think  the  law  and  equity  of  the  case  are  against  the  de-  EisTmr  Dit. 
fendant,  and  therefore  affirm  the  judgment  of  the  Commercial  ^^'  -L 
Court  with  ten  per  cent,  damages  and  costs.  •"^^ 

TIXftlTAir, 
CVODT  k   GO. 


GRAY  tw.  TIERNAV,  CUDDY  4e  CO. 

APPBAL  FKOV  THB  COVBT  OF  TBI  FIRST  DUTBIOT. 

Tlie  porchate  of  honae-hold  famttare  for  the  use  of  one  of  the  partners,  al- 
thoogfa  occasionally  used  to  entertain  the  customers  of  the  firm,  cannot  come 
within  the  scope  of  the  partnership. 

A  partnenhip  is  not  bound  for  a  note  signed  hj  one  of  the  partners  with  the 
partnership  name,  and  which  is  shown  to  have  been  giTen  for  the  price  of 
fbmitore  fiir  his  individoi^  u*^ 

This  is  a  suit  by  the  payee  and  holder  of  a  promissory  note 
signed  with  the  partnership  name  of  the  defendants. 

Charles  Tieman,  the  liquidating  partner  of  the  defendants* 
firm  pleaded  a  general  denial  and  averred  that  the  partnership 
was  not  in  any  way  liable  for  the  note  in  suit,  because  it  was 
not  given  for  the  benefit  of  the  concern,  but  was  an  individual 
transactioji  for  the  private  benefit  of  one  of  the  partners  who 
then  conducted  the  business  of  the  firm.  An  interrogatory 
was  propounded  to  the  plaintiff  by  which  it  came  out,  that 
Cuddy,  the  resident  partner  gave  the  note  in  question  for  the 
price  of  house-hold  furniture  purchased  from  the  plaintiff,  and 
used  the  partnership  name,  although  the  furniture  was  for 
his  own  use. 

Upon  these  pleadings  and  issues  the  question  arose,  was  the 
partnership  liable  for  the  note  ? 

The  evidence  showed  that  the  note  was  entered  on  the 
books  of  the  firm,  to  ''house  expenses ;''  that  Cuddy  was  in 
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EAffTERir    Dis.  the  habit  of  taking  their  customers  to  his  house  to  dine  with 
-^P"'^'  ^'*^-    him,  &c. 

0E1.T  The  District  Judge  was  of  opinion  the  firm  was  bound  for 

TiEBirxK,      the  note  and  gave  judgment  for  the  plaintiff. 
The  defendants  appealed. 

Maybin,  for  the  plaintiff. 

Strawbridge,  contra. 

BuHardj  J.  delivered  the  opinion  of  the  court. 

The  question  presented  in  this  case  is  whether  the  note  sued 
on,  which  was  signed  by  one  of  the  pEirtners,  in  the  name  of 
the  firm,  be  evidence  of  a  partnership  debt  and  binding  upon 
the  firm,   either  originally  or  in  consequence  of  subsequent 
transactions.     It  was  given  to  the  plaintiff  by  Cuddy,  one  of 
the  partners,  for  certain  household  furniture  purchased  by  him 
for  his  own  house,  and  who  in  the  absence  of  Tiernan,  his  part- 
ner, who  is  now  sought  to  be  charged,  entered  it  in  the  books 
of  the  firm  under  the  head  of  "  house  expenses,^^    It  further 
appears  that  the  furniture  was  used  by  the  partner  who  had 
purchased  it  in  his  own  house,  and  that  he  occasionally  enter- 
tained the  customers  of  the  house,  and  that  ultimately  it  was 
seized  and  sold  under  an  execution  to  pay  a  debt  of  the  part- 
nership. 
It  cannot  be  supposed  that  the  purchase  of  household  furni- 
ThepurchAsc  ture  for  the  use  of  one  of  the  partners,  although  occasionally 
furniture  for  the  ^sed  to  entertain  the  customers  of  the  firm,  comes  within  the 
useofoneofthe  g^jQpg  of  authority  conferred  by  the  contract  of  partnership 

partners,  altho'         tr  j  j  r  r 

occasionally  upon  each  member  of  a  commercial  firm;  Gow,  57.     The 

used  to    enter- 
tain the  custom-  proof  in  the  record  that  the  purchase  was  made  for  the  use  of 

ers  of  the  firm,  ^  -,      ■.  .  .  .       ^  ,  .    , 

cannot      come  oi^©  partner,  repels  the  presumption  arising  from  the  use  of  the 

of  \he  parser-  Partnership  name,  that  the  debt  was  one  of  the  partnership  in 

®^*P'  its  origin.     It  remains  to  enquire  whether  it  hsus  become  such, 

either  by  the  entry  in  the  books  as  above  mentioned,  or  because 

the  furniture  was  afterwards  seized  and  sold  to  pay  a  debt  of 

the  firm. 
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The  charge  in  the  hooks  uWer  the  head  of  "  house  ex-  Easterit    Dis. 

penses"  without  any  proof  that  hy  the  terms  of  the  association  -    ^  -*. 1. 

each  party  was  allowed  to  charge  his  expenses  of  that  kind  to         ®**^ 
the  firm,  and  to  what  extent,  and  without  such  charge  heing      tibrnait, 

CCDDT  he    CO. 

known  to  the  partner  living  ahroad,  does  not  in  our  opinion  suf- 
ficiently show  the  liahility  of  the  firm.  It  is  true,  two  expe- 
rienced merchants  have  testified  in  the  case,  that  in  their  opi- 
nion if  a  partner  having  the  sole  management  of  the  concern 
should  he  at  the  expense  of  keeping  house  for  the  entertain- 
ment of  the  friends  of  the  house  who  should  visit  the  city,  they 
would  consider  the  expense  a  fair  charge,  if  it  were  for 'the  in- 
terest of  the  partnership,  deducting  a  fair  proportion  for  his 
own  living.  Admitting  that  such  evidence  is  entitled  to  consi- 
deration upon  a  question  of  law,  yet  the  case  supposed  hy  the 
witnesses  does  not  appear  parallel  to  this ;  and  we  are  without 
the  means  of  appreciating  the  advantage  which  a  commercial 
concern  might  derive  from  the  occasional  entertainment  of  its 
customers,  or  of  estimating  the  share  which  ought  to  he  de- 
ducted for  the  expenses  of  the  acting  and  resident  party.  But 
this  case  goes  much  further  than  that  supposed  hy  the  wit- 
nesses. The  firm  is  not  charged  with  the  expense  of  house- 
keeping hut  with  the  cost  of  the  furniture  used  occasionally  to 
accommodate  the  customers  of  the  firm.  By  parity  of  reason- 
ing why  would  not  the  house  rent  of  the  partner  or  the  price  or 
hire  of  his  servants  he  a  fair  charge  against  the  firm  ?  The 
cases  relied  on  hy  the  counsel  of  the  appellee  from  the  6  Martin, 
N.  S.,  48,  and  the  13  La.  Rep.  193,  do  not  appear  to  us  to  sup- 
port him.  In  the  first  case  the  question  was  whether  Duhuys 
&,  Longer  were  partners  of  Dupuy  in  relation  to  third  persons 
who  had  dealt  with  Dupuy  in  his  own  name ;  and  the  court  held 
that  one  partner  hinds  the  others  when  he  purchases  in  his  own 
name  goods  in  which  the  partnership  deals.  In  the  case  re- 
ported in  the  13th  La.  Rep.,  193,  we  held  that  a  contract  of 
lease  hy  one  partner,  of  premises  occupied  hy  thejirm,  is  bind- 
ing on  it.  None  of  these  decisions  militate  against  the  princi- 
ples recognized  hy  this  court  in  the  following  cases :  4  Mar- 
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EAvrxiiir    Dis.  tin,  377  ;  4  Martin^  N.  S.,  347;   1  La.  Rep.,  28,  and  10  idem, 

^"^^*  416.     But  if  the  original  purchase  of  the  furniture  was  not 

oRAT        within  the  scope  of  authority,  resulting  from  the  partnership, 

TTmif  AN,     and  no  ratification  can  be  inferred  from  the  entry  in  the  books 

CUDST    &  CO. 

by  the  partner  himself  in  the  absence  of  the  one  now  sued,  how 
is  the  case  altered  by  the  fact  that,  the  same  furniture  was  after- 
wards seized  and  sold  to  satisfy  a  judgment  recovered  against 
the  firm?  We  do-not  doubt,  but  that  in  a  settlement  between 
the  partners  the  value  of  the  furniture  thus  sold  would  form  a 
proper  charge  against  the  firm  in  favor  of  the  owner,  be- 
A  partnership  cause  his  property  has  been  employed  for  the  benefit  of  the 

18  not  bound  for  r     r       j  r     j 

a  note  signed  by  concem— -but  it  is  not  logical  to  conclude  that   his  vendor 

one  of  the  part- 

nen   vith  the  could  therefore  recover  its    price  from  the    firm.      Such  a 
name °k'4hieE ^o^^^^^Qo  would  Carry  US  much  too  far;   indeed  it  is  diffi- 
beS^iriTen^^for  ^^^  *°  ^^^  where  it  would  stop.     It  would  embrace  every 
the  pnoe  of  for- species  of  property  on  whosoever  credit  the  purchase  may 
individual  oae.    have  been  made-^-whenever  it  was   on  credit.     The  part- 
ner himself  whose  property  nfay  have  been  sold   to  pay  a 
partnership  debt,  could  claim  of  his  partners  on  a  final  settle- 
ment only  the  amount  by  which  the  firm  had  been  benefitted ; 
but  according  to  the  doctrine  contended  for,  his  vendor  would 
have  greater  rights  and  would  be  entitled  to  the  original  price'. 
We  are  not  prepared  to  sanction  such  a  principle. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg« 
ment  of  the  District  Court  be  reversed,  and  that  ours  be  fof 
the  appellants  with  costs  in  both  courts. 
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DORR  BT  All*,  e««  KBR8HAW  £T  AX.     ^  Eastikv     Uia. 

AprU^  1841. 

APPBAL  noX  tHe  GdimtBCIAL  COUBT  OF  HEW  OBIBaHS.  =====: 

SOBB     XT  AK. 

All  BttBcbment  is  diBsolved  on  bonding  the  property  ttttched.    The  plaintiff  then  w>.gB^'«j,  a, 

looks  to  the  bond  and  not  to  the  property  to  aatisfjr  his  demand.    If  he  fails  the     

bond  is  discharged.  |  If  ^^ 

So,  a  third  party  claiming  the  |>roperiy  attached  and  bonded  cannot  intervene  in 
the  suit  between  the  plaintiff  and  defendant  He  most  look  to  the  person  in 
possession  of  the  property. 

This  is  an  action  against  the  drawee  and  acceptor  of  a  bill  of 
exchange,  in  which  69  bales  of  cotton  are  attached.  The  de- 
fendant bonded  the  property.  M.  Floumey  intervened  and 
claimed  the  cotton  attached.  The  court  refused  to  hear  evi- 
dence on  or  entertain  the  intervention,  because  the  defendant 
had  bonded  the  cotton.  There  was  judgment  for  the  plaintiffs, 
and  dismissing  the  petition  of  intervention.  The  intervener 
appealed. 

Peyton  if  Smith,  for  the  plaintiffs : 

1.  The  defendant  has  not  appealed.  The  judgment  against 
him  has  become  final  and  cannot  now  be  examined  <•  The  ap- 
pellant has  no  right  to  an  appeal  in  this  causes  The  cotton 
which  he  claimed  was,  when  he  filed  his  intervention,  wholly 
beyond  the  control  of  the  court.  If  the  defendant  had  impro- 
perly bonded  the  intervener's  property,  this  might  be  the  basis  . 
of  a  distinct  and  separate  action  against  the  defendant  for  da- 
mages. But  all  claim  on  the  cotton  made  in  this  action  ceas- 
ed with  the  taking  of  the  bond.  The  plaintiffs  could  after- 
wards have  no  remedy  but  on  the  bond.  See  acts  of  1839, 
page  162.  The  intervenor  has  sustained  no  damage  by  the 
judgment  from  which  he  appeals.  Had  he  been  allowed  to 
prove  the  property  belonged  to  him,  what  judgment  could  the 
court  have  rendered  in  this  suit  on  such  evidence  ? 

2.  The  appearance  of  the  defendant  by  his  agent  and  bond- 
ing the  cotton,  released  the  attachment  on  it ;  Code  of  Prac- 
tice, 259.    The  bond  became  a  substitute  for  the  cotton ;  7%e 

m 

State  vs.  the  Judge  of  the  Commercial  Court,  14  La.  Rep., 

8         VOL.     xviix.  ^ 
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KAmur  0it:593.  The  claim  of  oWneiship  of  the  cotton  filed  after  the 
Aptil,  bonding  by  the  intervenor  had  none  of  the  requisites  of  an  in- 

somm  JET  AL.    tervenlion.    He  neither  joined  with  the  plaintiff  nor  with  the 

m%B,mLwnAu  defendant  nor  did  he  oppose  both ;  Code  of  Practice^  989,  una 

amendment  of  1826.  The  defendant  by  his  own  act  had  de- 
prived the  plaintiff  of  his  claim  on  the  cotton  and  had  substi- 
tuted a  claim  on  the  bond.  The  answer  of  general  denial  to 
the  petition  in  intervention  could  not  change  the  issues  between 
the  plaintiff  and  defendant,  or  authorize  the  court  to  do  a  vain 
thing. 

M^Calebt  for  defendant. 

Chinn^  for  the  intervenor  and  appellant,  insisted  that  the  in- 
tervention was  improperly  dismissed.  The  bond  taken  for  the 
cotton  was  a  judicial  bond  within  the  control  of  the  court  and 
represented  the  property  attached. 

Morphy,  J,  delivered  the  opinion  of  the  court. 

M.  Fldhmey  is  appellant  from  a  judgment  dismissing  his  in- 
tervention in  this  suit,  wherein  69  bcdes  of  cotton  which  he 
A  tteehm  t  ^'^^"^  ^  ^  property,  had  been  attached  and  bonded  by  de- 
is  disaoived  on  fendant  under  article  259  of  the  Code  of  Practice.  It  does  not 
peiiy  attBchedk  appear  to  US  that  the  judge  below  erred.  The  attachment 
thenloofstotbe  having  been  dissolved  by  the  giving  of  a  bond  conditioned  a3 
^e  ^PfODo^  to  ^^^  ^*^  requires,  the  cotton  was  no  longer  under  the  control 
ntiifir  jus  de-  of  the  court,  and  the  intervenor*s  claim  should  have  been  di- 

mand.  Ifbetkils 

the  bond  is  dis-  rected  against  the  person  in  possession  of  his  property ;  the 

S^a   third  condition  of  the  bond  entered  into  by  defendant  was  not  to  hold 

ffe^ropln^at-  ^^^  cotton  subject  to  the  order  of  the  court,  but  to  satisfy  such 

':t^^i''^^^''^'^  "^'S^^  be  rendered  against  him  in  the  suit  pend- 


in  the  suit  ing.  This  personal  obligation  could  not  be  discharged  by  the 
pUiDtifi^and  de-  surrender  of  the  property  attached ;  nor  could  plaintifl^,  upon 
inu8tk)ok  to  the  obtaining  judgment,  ezerche  any  recourse  upon  it.  The  bond 
Swidm  rf  ^  ^^  *  substitute  for  the  property ;  but  only  with  regard  to  the  at- 
P'^^P^i^'  taching  creditor,  and  for  the  sole  purpose  of  satisfyisg  any 


BAIVK  m.  WUiaOII. 

▲PPKAL  noX  THB  COXXIBCCAL  COUBT  OT  MBV  OBtBABl, 

puij  hn  a  right  to  interrogBte  his  opponent,  and  the  penally  for  not 
nniwerkig  is  tliat  the  interrogatories  are  to  be  taken  pro  confiito* 

The  party  propounding  interrogatories  has  only  to  obtain  the  order  of  eonrt  to 
have  diem  answered.    The  adverse  party  is  bound  to  answer  kt  his  peril. 

When  the  answers  are  to  he  taken  out  of  the  parish,  a  eommlssion  issues  and 
the  psMy  intetrogated  must  give  notite  of  die  time  and  plaee  of  anvtreriBg,  so 
Aat  the  person  propounding  the  inlerrogatories  may  he  present. 

A  commisskn  is  neeesswy  to  take  die  answers  to  interrog^uhirics  oat  of  die 
Stale,  in  like  manner  as  for  a  distant  pariih  in  it. 

The  mere  prodaetion  of  a  oommission4s  not  soffieieot  to  aathorixe  the  person  to 
administer  an  oath  and  take  the  answers,  as  it  does  not  prove  he  is  the  aetnal 
person  named  in  the  eommiislon  and  who  swore  the  party. 

A  commisaion  from  the  governor  that  sach  a  person  wis  a  magistrate  in  1898, 
teesBot  eilBUirii  die  fiwt  that  he  was  0BeiulMQ,tiie  doe  when  he  aett  op 


BAIBB 
VS. 
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jadgmeiLt  he  might  obtaiii ;  as  tQ  third  partiea  who  set  up  m  EAsnrBBs    Di% 

Anril    1841 

claim  as  owners  to  the  property  attached  after  it  has  been  ^^'  -L 
bonded,  they  must  look  to  the  property  itself»  not  to  the  bond 
with  which  they  have  nothing  to  do.  There  is  no  priTity  of 
contract  between  the  intervenor  and  the  obligors  in  the  attach- 
ment bond.  The  only  judgment  which  could  be  rendered  on 
this  intervention,  would  be  for  the  restoration  of  the  cottour 
Such  a  judgment  would  be  nugatory  because  the  court  would 
be  without  the  means  of  enforcing  it.  As  to  the  bond^  no  one 
can  avail  himself  of  it  except  the  plaintiff  in  the  suit;  if  he 
fails  to  obtain  a  judgment,  the  bond  is  discharged. 

The  judgment  of  the  Commercial  Court  is  therefore  affirm-* 
ed  with  costs. 
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Kavterh    Di8.  ^^^1*^  *•  eommisrion  is  direoted  to  a  person  by  name,  no  proof  of  bis  sothoritjr 
April,  1841.        or  identity  is  required,  but  wben  directed  to  any  Judge  or  Justice  of  t)ie 
~     peace  out  of  the  State,  it  must  be  shown  that  he  m  sttch  an  oficer,  at  the  time 
he  acts,  as  he  purports  to  be. 


BAINB 

99. 
WIL80V. 


This  is  an  action  against  the  defendant  as  one  of  several 
makers  of  a  promissory  note  executed  in  the  State  of  Missis- 
sippi, payable  to  the  order  of  and  endorsed  by  John 
McClellan.  The  defendant  pleaded  the  general  issue:  and 
that  the  note  sued  on  was  given  for  the  price  of  a  tract  of 
land,  to  which  McClellan,  the  vendor,  was  unable  and  failed 
to  make  any  title.  That  if  the  plaintiff  is  the  true  owner  of 
the  Qote  (which  is  denied,)  he  took  it  after  it  was  due,  know- 
ing the  equities  existing  between  the  original  parties.  He 
prays  that  the  plaintiff's  demand  be  rejected ;  and  that  he  be 
^required  to  answer  interrogatories  touching  the  ownership  and 
consideration  of  the  note. 

The  interrogatories  weroi  ordered  to  be  answered.  The 
party  interrogated  resided  in  Mississippi. 

It  appears  the  plaintiff  went  before  one  E.  P.  Stratton  and 
answered  the  interrogatories  on  oath.  The  answers,  with 
Stratton's  certificate  that  he  received  them  as  a  justice  of  the 
peace,  &c^,  ai;id  administered  the  necessary  oath  were  trans- 
mitted by  the  plaintiff  to  his  counsel  here,  who  offered  them 
in  evidence  on  the  trial.  They  were  accompanied  by  Strat- 
ton's  commission  from  the  governor  of  Mississippi,  that  he 
was  a  justice  of  the  peace  in  1838,  at  the  date  of  the  com- 
mission. The  answers  were  sworn  to  before  him  however  in 
1840.  Their  introduction  as  evidence  was  objected  to,  by  the 
defendant's  counsel  but  admitted  by  the  Judge.  There  was 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Peyton  fy  Smithy  for  the  plaintiff. 

1.  The  court  properly  admitted  in  evidence  the  answers  of 
the  plaintiff  to  the  defendant's  interrogatories.  These  an- 
swers might  be  sworn  to  before  any  person  authorized  to  ad- 
minister an  oath.    That  the  officer  in  this  case  was  a  Justice 
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of  the  Peace,  is  proved  by  his  original  commission  filed  with  EAtriitif    Dm. 
the  plaintifT^s  answers.    If  the  Justice's  signature  had  been      ^^* 
forged  how  could  the  plaintiff  have  obtained  possession  of  the       »*"» 
original  commission  ?     Besides,  the  moment  it  is  proved  he       wiuoh. 
was  a  Justice  of  the  Peace  he  becomes  an  officer  of  the  court 
for  the  purpose  of  receiving  the  plaintiff's  affidavit,  and  the 
court  will  recogrnize  his  signature  as  such. 

2.  The  defendant  having  set  up  a  special  defence  has  there- 
by waived  his  plea  of  the  general  denial. 

BandaUf  for  the  defendant  and  appellant. 

Oarlandy  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  the  endorsee  of  a  promissory  note 
executed  by  the  defendant  and  several  other  persons.  The 
answer  presents  several  grounds  of  defence ;  to  it  are  attach- 
ed various  interrogatories,  which  upon  the  usual  affidavit,  the 
plaintiff  was  ordered  to  answer.  The  defendant  took  no  steps 
to  have  the  interrogatories  answered.  The  counsel  for  the 
plaintiff  (who  is  a  resident  of  Mississippi,)  sent  a  copy  of  the 
interrogatories  to  their  client,  without  a  commission  or  any 
authority  emanating  from  the  court  to  take  his  answers.  He 
went  before  a  person  who  styles  himself  a  Justice  of  the  Peace 
in  and  for  the  town  and  district  of  Grenada  in  the  county  of 
Yellabusha,  State  of  Mississippi,  and  it  is  certified  he  answered 
the  interrogatories  and  swore  to  the  answers. 

'  The  cause  was  fixed  for  trial  on  the  16th  of  November 
1B40,  on  which  day,  the  counsel  for  the  plaintiff  filed  in  the 
record  the  answers,  together  with  a  paper  purporting  to  be  the 
original  commission  of  the  person  who  styles  himself  a  Justice 
of  the  Peace  to  prove  his  official  capacity.  These  papers 
were  not  enveloped  or  addressed  to  either  the  Judge  or  Clerk 
of  the  court,  but  seem  to  have  been  for  some  time  in  the  pos- 
session of  the  plaintiff's  counsel.  Upon  the  presentation  of 
these  papers  the  counsel  for  the  defendant  made  affidavit  that 
be  was  informed  by  his  client  and  believes  that  he  can  prove 
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Baitxrv  Dm.  by  certain  witnesses  the  answers  filed  by  the  plaintiff  are 
Apnit  1    t.   mijj^g^    Hq  asked  for  a  continuance  and  a  commission  to  take 
BAiNE        testimony.    Whether  these  requests  were  granted  the  record 
does  not  inform  us. 


The  cause  was  again  fixed*  and  on  the  trial  the  plaintiff  of- 
fered to  read  the  answers  to  the  interrogatories  previously  filed 
as  evidence.    To  this  the  counsel  for  the  defendant  objected. 

1st.  Because  no  commission  ever  issued  to  take  the  an- 
swers ;  that  they  do  not  purport  to  have  been  taken  by  autho- 
rity of  the  court ;  and  that  it  was  the  dutylof  the  party  required 
to  answer  interrogatories,  when  he  resides  out  of  the  Parisli 
or  State,  to  have  his  answers  legally  taken  and  returned. 

2d.  There  is  no  legal  evidence  that  the  person  before  whom 
the  answers  are  sworn  to,  was  qualified  to  administer  an  oath 
on  the  7th  of  May,  1840.  The  commission  only  proves  he 
was  a  Justice  at  the  date  of  it  in  May,  1838,  and  further  it  is 
not  shown  that  the  person  who  took  the  answers  is  the  same 
person  mentioned  in  it,  as  the  papers  are  separate  and  seem  in 
no  manner  connected. 

The  Judge  overruled  the  objections  and  permitted  the  an- 
swers to  be  read,  on* the  ground  that  a  commission  to  take 
them  was  necessary,  that  the  commission  established  that 
Stratton  was  a  Justice  of  the  Peace,  and  he  took  for  granted 
his  identity  and  signature.  To  this  opinion  the  defendant  took 
ha«^a*Sff^  a  bill  of  exception,  and  judgment  being  given  against  him,  he 

interrogate    his  appealed, 
opponent,     and    ^^ 

the  penalty  for  We  think  the  Judge  erred.  By  the  Code  of  Practice  either 
tlut^e  inteiTo-  party  has  a  right  to  interrogate  Us  opponent,  and  the  penalty 
K*^toSten**6ro  ^^^  ^'^^  answering  is  that  the  interrogatories  are  taken  pro  cwi- 
^■'i^i  party/*"^*~^^'  ^^'  360.— To  relieve  himself  from  this  penalty 
propounding  in-  ho  must  answer.  The  counsel  for  the  plaintiff  says  that  as  the 
has  only  to  ob-  defendant  wished  to  use  his  adversary's  answers  as  testimony* 
of  eocut  to  have  he  must  take  the  necessary  steps  to  procure  them.  We  think 
Th?  '"'Idv^  differently.  The  defendant  by  filmg  his  interrogatories  and 
party  h  boond  obtaining  the  order  of  the  court  to  have  them  answered,  has 

toansver  at  his  ^ 

peril.  done  all  that  was  necessary,  unless  he  wished  them  answered 
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in  open  court.  If  he  were  compelled  to  have  the  answers  EAgnsKx  Dit. 
taken  he  might  be  placed  in  a  worse  situation  than  he  would  ^^*  J^ 
be,  with  the  penalty  for  negligence  suspended  over  the  plain-  maimm 
tiff.  If  the  party  interrogated  resides  in  the  parish  he  must  wilsov. 
answer  either  in  open  court,  before  the  Judge  at  chambers,  the  Mnwo^are  to 
Clerk  of  the  court,  or  some  judicial  officer  having  authority  to  ^  tiken  out  of 
administer  an  oath  in  the  parish.  In  that  case  no  commission  eommission  is- 
is  required.  But  if  the  party  reside  out  of  the  parish  then  the  party  interro- 
irtide  352  of  the  Code  of  Practice  directs  a  commission  to  SSl""Jf  *tte 
issue  and  a  notice  must  be  fiven  of  the  time  and  place  the  ^°^  *°^  P^^ 

°  ^01     answenog, 

answers  will  be  taken,  so  that  the  person  propounding  the  in*  >o  that  the  per* 

,  1  1  •  '     1^  1    >on    propoand- 

terrogatones  may  be  present  or  have  himself  represented,  ing  the  interro- 
Such  is  the  law,  although  the  notice  seems  to  us  very  unne-  ^^mt!  °^^ 
cessary  and  calculated  to  cause  embarrassment.  When  we 
first  read  this  article  we  were  disposed  to  think  it  was  the  duty 
of  the  party  propounding  the  interrogatories  to  send  the  com* 
mission,  but  the  latter  part  of  it  in  relation  to  the  notice  indi- 
cates which  party  is  to  have  the  answers  taken. 

It  is  a  little  remarkable  that  no  provision  is  made  by  the 
Code  to  take  the  answers  to  interrogatories  propounded  to 
parties  residing  out  of  the  State ;  but  it  cannot  be  supposed 
the  Lesfislator  intended  the  answers  of  non-resident  plaintiffs  .    -f  eommit- 

^  ^  ,  ^  non  IS  neoeaaa* 

or  defendants  should  be  taken  with  less  formality  or  sanctity  ry  to  take  the 

than  those  of  our  own  citizens  residing  in  parishes  distant  from  territories 

that  in  which  their  suits  may  be  pending.     If  non-residents  ?n  \ikc  L!nn«^ 

come  into  our  courts  to  litigate  their  claims  against  each  other,  "J^  .*  f/"**"* 

they  are  not  entitled  to  more  extensive  privileges  than  our  own 

'llie  nepe 

citizens.    In  the  case  of  Grabaroche  vs.  Hebert  et  al.;  7  Martin,  prodaction  of  a 

*      » • 

N.  S.  526;  a  commission  was  held  necessary  to  take  answers  at  a  not  soffieient  to 
distance,  though  the  principal  question  in  that  case  was  as  to  J^CTson^to  u^ 
the  form  of  it,  and  it  was  held  that  if  in  the  shape  of  an  ordi-  minister  an  oath 

aod  take  the  an- 

nary  commission  to  answer  interrogatories  by  a  witness,  it  was  swers,  as  it 
sufficient.  Article  188,  C.  Pr.,  authorises  a  commission  to  he  is  the  actual 
issue.  P*'S°?    """^ 

*^"^'  in  the  eommis- 

We  think  the  judge  erred  in  deciding  that  the  mere  produc-  ^^^  "*f   ^^^ 

swore  tbe  par* 

tion  of  the  commission  to  Stratton,  was  sufficient  evidence  of  tj. 
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EisTKRH    DiB.  his  authority  to  administer  the  oath  and  take  the  answers.     It 

^*''*^'  did  not  prove  the  person  named  in  the  commission  was  the 

VAN  FULT  &    same  who  swore  the  party.     Nor  did  it  establish  the  fact,  ad- 

V8,  mitting  the  identity,  that  he  was  a  justice  at  the  time  of  his 

BA6LB    IJfS.   CO.  ...       mcsncs      "L         •      J 

ST  AL.       Signature.     He  may  have  been  a  justice  m  18oS,  but  it  does 

A  eommis-  not  foUow  that  he  was  one  in  1640.     In  9  Martin,  ^1,  a  near- 

goTcriwr™  thlt  ^y  sioailar  question  was  decided.     It  is  well  settled,  that  when  a 

sach  a  person  commission  is  specially  directed  to  a  particular  person,  then  no 

was    a     ina{;i8-  r  j  r  r 

traie  in    1838,  proof  of  his  authority  is  required.     His  powers  are  derived 

does  not  estab-  .  ,  ,  ,  ,  •     •       .     i.  j  n 

lish  the  fact  that  from  the  court ;  but  when  the  commission  is  directed  generally 
1840,  the  time  to  any  judge  or  justice  of  the  peace  out  of  the  State,  it  is  indis- 
vhen  he  acts  aa  pengably  necessary  to  prove  not  only  that  he  is  what  he  states 

When  a  com-  himself  to  be,  but  is  so  at  the  time  of  signinff  the  certificate- 
mttsion   18    d  I-  7 

reoted  to  a  per-  The  usual  evidence  is  stated  in  the  case  cited,  but  we  are  not 
proof  of  his  au-  to  be  understood  as  holding,  that  if  on  the  production  of  this 
tity  Is^requirS'  Commission  proof  of  identity  had  been  given  and  that  the  man 
reeted^^to  <mv  ^^  ^  *^®  ^P^'^  exercise  of  his  functions,  it  would  not  have 
jud«or  justice  been  sufficient  evidence  of  authority  ;  13  La.  Rep.,  282,  360. 

of  the  peace  out  ,  "^  '■ 

of  the  state,  it  The  judgment  of  the  Commercial  Court  is  annulled,  avofid- 
that  he  is  such  ed  and  reversed,  and  this  cause  remanded  to  be  proceeded  in 
tSie^^acts^s  according  to  law ;  the  plaintiff  paying  the  costs  of  this  ap* 

he   purports  to  pgjj^ 


VAN  PEX.T  A  POWI«£R  o».  BAOIiB  INSURANCE 

COMPANY  lET  AI» 

APPBAL  VBOX  TBk  COXXEBCIAL  COURT  OF  9%W  OKLKAITS. 

The  holders  of  a  negotiahle  note,  receiving  it  without  any  notice  of  the  eondi- 
tions  and  equities  between  the  original  parties  and  having  paid  a  fuU  oonside^ 
ration  therefor,  they  wiU  cecover  notwithstanding  it  was  given  to  the  payeea 
on  certain  conditions,  not  then  fulfilled. 
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This  18  an  action  acfainst  the  makers  and  endorsers  of  a  pro-  EirrKnif  Dn. 

Apnl,   1841. 

nussory  note. 

The  defendants  set  up  a  special  defence  which  is  set  out  in       vowlxr 
the  opinion  of  the  court,  and  need  not  be  recapitulated.  xAei,%  Vni.  co. 

The  note  was  negotiable  in  its  form,  signed  by  J.  Whitehead, 
President,  payable  •'  to  the  order  of  Messrs.  Ferguson,  Parker 
&  Co.,"  and  endorsed  by  them  "  pay  to  Van  Pelt  &  Fowler, 
or  order.**  The  plaintiffs  received  the  note  in  New  York,  and 
instituted  this  suit  against  the  Eagle  Insurance  Company, 
through  its  President,  who  executed  the  note,  and  against  John 
R.  Parker,  one  of  the  firm,  who  endorsed  it  to  them.  Judg* 
raent  is  prayed  in  this  form  in  solido  against  all  of  the  de- 
fendants. 

The  judge  below  decided  that  the  Eagle  Insurance  Company 
was  liable  for  the  amount  of  the  note,  payable  according  to 
the  stipulations  in  the  agreement  passed  before  H.  B.  Cenas, 
Notary  Public,  the  18th  February,  1839.  Judgment  was  ren- 
dered accordingly  and  the  plaintiffs  appealed. 

Peyton^  Smithy  (or  the  plaintifis. 

Briggs,  for  defendant. 

Garlandf  J.  delivered  the  opinion  of  the  court. 

This  action  is  on  a  promissory  note  drawn  by  J.  Whitehead, 
President  of  the  Eagle  Insurance  Company,  made  payable  t6 
Ferguson,  Parker  &  Co.,  or  order,  twelve  months  after  date, 
for  $11,980  35,  with  6  per  cent,  interest  until  paid,  dated  Fe- 
bruary 1st,  1839.  About  the  month  of  July  in  the  same  year 
the  note  was  endorsed  by  the  payees  and  delivered  to  the  plain- 
tifis, and  not  being  paid  at  maturity  was  protested  and  suit  in- 
stituted. The  defencie  is,  that  the  note  was  made  under  the 
Condition  of  nbt  being  paid  xtniH  other  claims  owing  by  the 
company  were  discharged,  that  the  note  was  transferred  to  the 
plaintiffs  as  trustees  for  various  creditors  in  New  York,  and 
having  b^en  taken  by  the  payees  and  endorsers  subject  to  the 

9  VOL.      XVUl. 
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EimmN    Dts.  condition,  the  endorsees  are  bound  by  it,  havine  had  notice  of 

^^  *     — ^  the  terms  upon  which  it  was  made ;  the  defendant  therefore 

^^FowLBE       ^^®  *^**  ^^  judgment  be  rendered  that  it  be  subject  to  the  con- 

''^  dition,  which  prayer  was  allowed  by  the  court  and  the  plaintiffs 

XAOLK    IH8«    CO.  '^       -^  ^  ^ 

rr  AL.        appealed. 

It  appears  from  an  authentic  act  on  file,  that  the  Eagle  In- 
surance Company  having  become  embarrassed,  made  an  as- 
signment of  all  its  property  and  assets  to  Whitehead,  to  close 
its  business  and  pay  the  debts ;  a  schedule  of  which  are  an- 
nexed to  the  act.  In  this  act,  which  is  dated  eighteen  days 
after  the  note,  Parker,  one  of  the  firm  of  Ferguson,  Parker  & 
Co.,  joins  and  says  they  agree  to  the  proposition  mentioned, 
which  is  to  collect  and  realize  all  the  assets  as  soon  as  practica- 
ble, and  pay  over  the  same  to  the  general  creditors  in  the  or- 
der specified  in  an  annexed  list  or  statement,  in  which  Fergu- 
son, Parker  &  Co.  are  not  named  at  all.  The  efTect  of  all 
which,  as  contended  by  the  defendants,  is  that  they  were  not  to 
be  paid  unless  something  was  left  after  paying  every  body 
else,  and  if  the  letter  of  the  act  was  to  be  adhered  lo,  they  were 
not  to  be  paid  at  all,  which  is  rather  unreasonable. 

In  the  month  of  July,  1839,  Parker  being  in  New  York, 
and  his  firm  being  indebted  to  the  plaintiffs  and  a  number  of 
other  persons  there,  endorsed  the  note  and  delivered  it  to  the 
plaintiffs,  and  at  the  same  time  an  act  was  passed  stating  all  the 
circumstances,  and  constituting  the  plaintiffs  trustees  for  the 
purpose  of  collecting  the  note  and  payings  the  proceeds  to  the 
creditors  of  Ferguson,  Parker  &  Co.,  all  of  whom  are  men- 
tioned, for  «nid  in  consideration  of  which  transfer  all  the  credi- 
tors named  released  and  discharged  Parker  and  his  firm  from 
**  all  manner  of  action  and  actions,  bonds,  notes,  judgments, 
executions  and  aU  other  claims  and  demands  whatsoever  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  said  act." 
The  amount  of  debts  so  discharged  exceeds  fifteen  thousand 
dollars. 

It  does  not  appear  tha4}  the  pkintiirs  or  any  ef  the  creditors 
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in  New  York  had  any  notice  of  there' being  any  conditions  at-  Eastbrit    Dm. 

tached  to  the  note ;  it  is  in  the  usual  mercantile  form ;  they  -  ^^  * 

gave  a  full  consideration  for  it,  and  we  think  it  ought  to  be    ^^towue  ** 

paid  in  full.     If  there  shall  be  any  loss  in  consequence,  the  ***• 

^        ^  .  .  lAeiE  iwi.  CO. 

fault  is  with  the  defendants  or  their  agent,  in  not  annexing  to        s^  J^ 
the  note  some  evidence  of  conditions  or  equities  being  attached     The  holders 
to  it.     It  would  have  been  easy  to  have  omitted  the  words  "  or  J^j*  "i^^Jbg 
order"  on  the  face  of  the  note,  or  when  the  act  was  passed  in  "twithoot  notiee 

'^  of  the  conditions 

this  city,  to  have  had  the  note  identified  with  it,  showing  some  and  equities  be- 
condition  annexed.  This  would  have  put  every  man  on  his  nal  ^rtiei,"  nd 
guard,  and  prevented  Parker  from  passing  it  to  the  plaintiffs  fou  "fonskiaii- 
and  obtaining  a  full  discharge  for  a  much  larger  amount  of  debt  {[J"*  Aerefor, 
owing  by  him;  3  La.  Rep.,  241,  261 ;  1  Martin,  N.  S.,  143 ;  ▼erj     notwith- 

T»  rtATfc  standing  it  wss 

4  La.  Rep.,  220.  ^ven  to  the  pay- 

ees   on    certain 

We  do  not  consider  the  plaintiffs  as  trustees  for  Ferguson,  conditions  not 
Parker  &  Co.,  in  any  manner  or  having  any  further  interest  in 
the  note.  They  (Van  Pelt  &  Fowler)  are  the  representatives 
of  the  New  York  creditors  and  in  no  way  responsible  to  Fer- 
guson, Parker  &  Co.,  for  their  management  of  the  trust,  t]iey 
being  discharged  from  all  liability  to  those  creditors. 

The  judgment  of  the  Commercial  Court  is  therefore  annulled 
and  reversed  so  far  as  it  makes  the  payment  thereof  subject  to 
the  terms  of  the  agreement  passed  before  H.  B.  Cenas,  Notary 
Public,  dated  on  the  18th  of  February,  1839,  and  affirmed  in 
all  other  respects,  with  costs. 
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EATTEBir    Dis.  HEATH  M.  £OCKB  BT  AI* 

AprU,  1841.  ' 

■  APnULL   FROM  TBI   GOXXKRCf  AL  COUBT    OT    WW    OBLBABS. 

BKATB 

'^*'  Where  an  airreement  bean  intrioue  evidence  that  the  oonitideration  had  pasted  at 

&OGKE  BT  JL.  ,  , 

its  date,  do  evidence  toaching  an  averment  of  failure  of  consideration  inll  be 
received. 

This  is  an  action  by  Robert  Heath,  who  alleges  that  he  car- 
ries on  mercantile  business  under  the  firm  of  S.  Heath  &  Co.* 
and  that  the  defendants  are  indebted  to  him  in  the  sum  of 
92560  49,  with  costs  of  protest  and  interest ;  being  for  the 
amount  of  their  promissory  note,  executed  by  Samuel  Locke 
A  Co.,  payable  to  the  order  of  S.  Heath  &  Co.,  sixty  days 
after  the  4th  April,  1840. 

The  plaintiff  further  states  that  by  a  written  agreement  of 
even  date  with  said  note,  signed  by  S.  Locke  &  Co.,  they 
bound  themselves  to  pay  ten  percent,  interest  on  the  amount  of 
the  note  from  maturity  until  paid. 

The  defendants  pleaded  a  general  denial;  they  admitted 
however  their  signatures  to  the  instrument  sued  on,  averring  a 
failure  of  consideration  of  the  agreement,  dbc. 

It  appeared  that  in  consideration  of  reducing  a  former  note 
from  $3056  20,  to  the  sum  of  $2560  49,  and  paying  ten  per 
cent,  interest,  the  plaintiff  consented  to  renew  the  note  for  the 
fatter  sum  sixty  days  longer. 

The  defendants  offered  parol  evidence  to  prove  a  failure  of 
consideration,  which  was  objected  to,  and  excluded  by  the 
court. 

There  was  judgment  for  the  plaintiff  and  the  defendants  ap- 
pealed. 

Peyton  fy  Smith,  for  the  plaintiff. 

DureU,  for  the  defendants. 

Martin^  J,  delivered  the  opinion  of  the  court. 

The  defendants  being  sued  on  their  promissory  note  and  an 
agreement  in  writing  to  pay  ten  per  cent,  interest  thereon,  did 
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not  deny  their  signature,  but  the  plaintifT's  right  to  sue ;  and  EArrtmr    Dis. 
pleaded  several  matters  in  defence  of  which  they  do  not  appear      ^^^      -'- 
to  have  given  apy  evidence.     There  is,  however,  a  hill  of  excep-        "kath 
tion  taken  by  them  to  the  opinion  of  the  court,  rejecting  parol  u>cki  it  ak. 
evidence  of  the  failure  of  the  consideration  of  the  written  agree- 
ment above  stated,  which  is  in  the  following  words  : 

*'  Nkw  Orleans,  4th  April,  1840. 
'*  In  consideration  of  Messrs.  S.  Heath  &  Co.,  renewing  our 
note  for  $3056  20,  due  this  day,  we  bind  ourselves  to  pay  them 
at  the  rate  of  ten  per  cent,  per  annum  interest  on  the  renewed 
note  from  maturity  till  final  payment  of  the  whole  debt. 

Signed,  S.  LOCKE  &  CO." 

This  acfreement  bears  intrinsic  evidence  that  the  considera-         Where  an 

agteement  been 
tion  \kdAp(ih9td  at  its  date,  and  therefore  could  not  fail.     The  inu-insie      evi- 

note  sued  on  bears  even  date  with  the  agreement,  and  is  evi-  ennftidemtion 

dently  the  one  given  in  renewal  of  the  former,  which  was  for  ISte^ToJiidwilS 

five  hundred  dollars  m6xe ;  that  sum  beinff,  as  is  stated  in  the  ^**"«*»'»"ff    .  »n 

®  ayerment  of  fai* 

answer,  the  amount  which  was  to  be  deducted  on  the  re-  ^^^  ^  conside- 
ration will    be 
newal.  received. 

The  petition  alleges  that  the  plaintiff  traded  under  the  firm 
of  S.  Heath  db  Co.,  and  the  defendants  dealt  with  him  as  such. 
This  was  not  denied  in  any  manner ;  there  was  consiequently 
no  necessity  to  prove  it.  The  plaintiff  had  clearly  the  right  to 
sue  him  on  this  contract,  and  he  correctly  did  so  in  his  own 
name ;  adding  thereto  the  style  of  the  firm  under  which  he 
dealt  with  the  defendant. 

It  does  not  appear  that  the  court  erred.  No  part  of  the  de^ 
fence  set  up  is  sustained  by  any  evidence. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Commercial  Court  be  afiirmed  with  costs  and  five 
per  cent,  damages. 
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EASTBiiir     Dh.  HOFFMAN  9#.  IiAURANS  £T  Alt. 

April,  1841. 

•  APPEAL  PROM  THE  COMMERCIAL  COURT    OP  HEW  ORLEANS. 

HOPFMAH 

'^'*  Bailders  who  contract  with  tenants  for  the  reoair  and  alteration  of  the  leased 

XiADRASS  BT  AL.  "^ 

premises,  and  have  their  contract  recorded,  haye  no  lien  or  privil^ne  on  the 
property  under  lease. — ^There  is  no  privity  between  the  builder  and  owner  or 
the  leased  property ;  and  the  mere  consent  given  in  the  lease  to  mal^e  the 
alterations  on  the  premises,  renders  the  lessor  in  no  way  liable  to  the  builder. 

The  lessor  is  not  hound  to  pay  for  improvements  or  alterations  made  oqthe 
leased  premises  by  the  tenant  when  they  are  not  of  any  advantage  to  him. 

No  mor^;f^  or  privilege  can  be  established  or  extended  by  analogy  to  similar 
cases  where  it  is  allowed.    It  is  only  given  by  express  law. 

This  is  an  action  against  Pierre  Laurans  as  owner,  and 
Stansbury  &  Tensfield  a  firm  doing  business,  and  lessees  of 
Laurans's  house  on  the  comer  of  Magazine  and  Gravier  street, 
to  render  the  former  liable  with  the  latter  for  their  debt  due  by- 
note  to  certain  builders,  which  was  transferred  to  the  plain- 
tiff. He  alleges  that  Laurans  leased  his  house  to  the  other 
defendants,  who  employed  Messrs.  Slack  &  Smallidge, 
builders  to  make  repairs  and  alterations  on  the  leased  pre- 
mises. Their  contract  was  for  $2000  and  recorded.  Stans- 
bury &  Tensfield  gave  their  note  for  $1500  the  balance  due  on 
the  contract,  and  the  plaintiff  alleges  that  the  builders'  privi- 
lege attaches  to  the  note  in  his  hands  and  operates  as  a  lien  or 
privilege  on  the  property. 

The  defendant,  Laurans,  resisted  this  demand,  on  several 
grounds.  There  was  a  judgment  in  favor  of  Laurans,  and 
the  plaintiff  appealed. 

Hoffman,  in  propria  persona  and  appellant. 

Brigg8f  for  the  appellee. 

Morphy,  J.  delivered  the  opinion  of  the  court. 

Stansbury  and  Tensfield  having  rented  of  defendant,  a  house 
and  lot  at  the  comer  of  Gravier  and  Magazine  streets,  became 
desirous  of  converting  the  premises  into  large  billiard  rooms ; 
and  they  obtained  his  permission  to  do  so;  they  engaging  to  pay 
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an  additional  rent  and  to  make  at  their  own  expense  the  neces-  EisnmN    Dit. 
sary  improvements  and  alterations,  and  defendant  agreeing  to  — ^ 

contrihute  $416  towards  the  cost  of  the  same,  and  to  extend  "o™^* 
the  lease  from  three  to  five  years.  In  November,  1836,  the  lAimm*  n  au 
lessees  accordingly  contracted  with  Slack  &  Smallidge  who 
undertook  for  $2000  to  make- the  proposed  improvements,  and 
who  caused  their  contract  to  be  registered  in  the  office  of  the 
recorder  of  mortgages :  of  the  stipulated  sum  of  $2000,  there 
yet  remains  unpaid  $1500  the  amount  of  a  note  given  to  the 
builders  by  Stansbury  and  Tensfield,  but  which  they  suffered 
to  be  protested  for  non-payment  at  maturity.  In  the  begin- 
ning of  1838,  the  tenants  having  failed  to  pay  their  rent, 
defendant  brought  suit  against  them  and  had  the  lease  annul- 
led. The  tenants  on  the  other  hand  instituted  an  action  for 
damages  against  defendant  for  having  illegally,  as  they  al- 
leged, broken  up  their  coffee  house  and  deprived  them  of 
large  rents  they  were  receiving  from  the  sub-tenants  of  the 
upper  story.  In  his  answer  to  this  suit  the  defendant  refers  to 
the  builders'  claim  which  Stansbury  and  Tensfield  had  ne- 
glected to  pay.  A  compromise  however  took  place  and  the 
suit  in  damages  was  discontinued  on  defendant's  paying  to  his 
former  tenants  a  sum  of  $700.  The  plaintiff  having  become 
the  holder  of  the  note  of  $1500  now  claims  its  amount  of  de- 
fendant, and  a  privilege  on  his  property  for  the  increase  of 
value  resulting  from  the  improvements  put  upon  it.  Having 
failed  in  the  court  below,  he  appealed. 

There  being  no  privity  between  defendant  and  the  builders,     Baildcw  vho 

,.,,,,  ,    1     .    contract      with 

it  IS  not  easy  to  perceive  what  right  they  had  to  record  theur  tenanu  for  the 
agreement  with  the  lessees,  and  how  such  recording  can  Ji^S^n  "of  the 
operate  as  a  lien  or  privilege  on  his  property.  The  mere  con-  i^j^ha^^  Uieir 
sent  he  ffave  in  the  lease  that  the  proposed  alterations  nriffht  ©on^^ct  record- 

°  .         .  °      ed,  have  no  hen 

be  made  on  the  premises  in  no  way  renders  him  a  party  to  or  privilege  on 
the  subsequent  contract  with  the  builders.  It  appears  to  us  on  under  ^se. 
the  contrary  that  the  latter  were  thereby  fully  informed  that  ^^^^  between 
defendant  was  not  to  be  liable  for  any  thing  beyond  the  sum  *®  builder  and 

•^  .         .  owner    of    the 

he  actually  agreed  to  advance  to  his  tenants.     It  is  said  that  as  leased  property. 
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Eastchw    Dit.  these  improvements  have  been  made  with  the  knowledge  of 

April,  \M\.    defendant  and  on  the  faith  of  a  long  lease,  equity  forbids  that 

BOPfMAH      he  should  come  into  the  immediate  enjoyment  of  them  with- 

XAUBAS6  ET  AL.  out  assumiug  the  obligation  of  the  lessees  to  the  builders* 

'  From  the  testimony  it  is  by  no  means  so  obvious  that  these 

and    the    mere  .  i  ,         ,  ..^wv/vrv  f 

consent  ^ven  in  improvements,  although  amounting  to  $2000  were  of  any 
make  Um  alte-  advantage  to  defendant,  or  that  he  was  upon  the  whole  a 
*re*mi»e^'*  rciw  S^^^^^  ^V  *^®  transaction.  These  improvements  were  made  to 
dera  the  lessor  suit  the  Convenience  and  purposes  of  the  particular  tenants 

in  no  way  liahle  .  **  i.i/./? 

to  the  builJen.  who  were  to  keep  the  property  at  a  high  rent  for  five  years  • 
The  lesior  is  ^^  the  partitions,  doors,  chimney  pieces,  d&c.  standing  in  the 

M7  *for"''  iii^  ^^^^  ^®^  ^^^^  ^^'^^'  ^^  ^'  ^^®  opinion  of  one  of  the  wit* 
provements   or  nesses  that  althouflfh  a  new  building  has  been  placed  on  the 

alterations  ,        ,  .         ,  i  i       .         i-  .    •  i^ 

ro«de  on  the  premises,  the  alterations  have  been  productive  of  injury  rather 
b^'^the'^tenant  than  benefit  to  defendant,  as  the  property  is  no  longer  habit* 

noT'^of  anv  ad^  *^^®'  ^^^  ^^^  ^^^  ^®  ^®*  ^^^^  ^^^  billiard  rooms  or  for  purposes 
vantage  to  him.  which  do  not  require  the  conveniences  of  a  dwelling  house, 

and  that  the  future  rent  will  be  rather  diminished  than  increas- 
ed by  the  change. 

It  is  next  urged  that  as  the  compromise  between  defendant 
and  his  tenants  was  entered  into  with  a  full  knowledge  of  the 
claim  of  the  builders,  it  must  have  been  with  the  understand- 
ing that  it  was  to  be  satisfied  by  defendant  independent  of  the 
$700  paid  to  Stansbury  and  Tensfield.  If  such  had  been  the 
fact,  the  plaintiff  could  easily  have  proved  it  by  the  testimony 
of  the  latter  or  of  Evariste  Blanc,  who  made  the  settlement 
for  defendant.  In  the  absence  of  any  evidence  on  this  head, 
we  would  rather  believe  that  the  $700  which  Laurans  paid  to 
compromise  the  matter  was  accepted  by  the  tenants,  because 
together  with  the  $416  already  received  and  the  arrears  of  rent 
due  by  them,  it  made  up  the  expense  of  $2000  they  had  in- 
curred for  the  improvements.  As  to  the  builders,  when  they 
treated  with  Stansbury  and  Tensfield  they  well  knew  that  they 
were  mere  tenants  and  could  create  by  their  acts  no  charge  or 
lien  on  defendant's  property ;  they  knew  they  were  to  look  for 
their  pajrihent  to  them  done,  and  it  is  only  ten  motiths  after' 
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the  date  of  their  contract,  and  when  they  began  to  fear  that  Cimmv    Uit. 
they  might  suffer  by  their  incautiousness  that  they  thought  of  — 

hanng  it  recorded  as  a  lien  on  the  property.  The  mention  ■o^^'iah 
made  by  defendant  of  this  recorded  claim  in  his  answer  to  the  iaubak*  it  au 
action  of  his  tenants  has  been  urged  as  a  confession  that  it  was 
binding  upon  him.  We  cannot  yiew  it  in  this  light ;  it  appears 
to  us  rather  a  complaint  on  his  part  that  the  lessees  had  failed 
to  pay  the  builders,  as  they  had  engaged  to  do,  and  had  thus 
subjected  him  to  difiiculty  and  inconyenience  on  account  of  the 
recording  of  their  claim. 

The  appellant  has  called  our  attention  to  article  501  of  the 
Louisiana  Code :— It  provides  that  "an  undertaker  or  work- 
man who   has  made  at  the  instance  of  the  usufructuary  any 
building  or  improvement  on  the  property  and  who  is  unpaid  at 
(he  expiration  of  the  usufruct,  preserves  his  lien  on  the  pro- 
perty and  can  enforce  it  against  the  owner."     We  are  Called     No  mortgag« 
upon  to  extend  by  analogy  the  same  privilege  to  lessees  for  J^  ^  ^^shed 
improvements  made  during  the  lease ;  this  we  would  by  no  Jniil«ry°*to*  §2^ 
means  feel  authorized  to  do,  even  if  the  cases  wete  as  ana-  ™i^'  .,  .*"?• 

-where  it  is  al- 

logous  as  the  counsel  represents  them  to  be ;  for  no  mortgage  loved,      ic  is 

only    irivcD    by 

or  privilege  can  exist  unless  given  by  express  law ;  La.  Code,  express  hiw. 
arts.  3152,  3280.  But  the  right  orf  an  tisufructuary  differs 
materially  from  that  of  a  lessee.  The  one  is  a  real  right,  a 
kind  of  ownership,  subjecting  the  possessor  to  the  payment 
of  taxes  and  repairs ;  susceptible  by  law  of  hypothecation,  and 
conferring  generally  a  life-estate,  which  the  usufructuary  can 
at  any  time  renounce  or  abandon,  or  transfer  at  his  will  and 
pleasure.  The  other  is  a  right  strictly  personal  giving  to  the 
lessee  only  the  use  of  the  property  and  conferring  neither  the 
legal  possession  nor  any  proprietary  interest  in  it.  3  Touillier, 
No.  387,  Bui  seq. :  articles  500  and  2697  of  the  La.  Code  ' 
have  also  been  relied  on,  but  in  our  opinion  they  have  no  direct 
bearing  on  the  case  before  us ;  and  cannot  assist  the  plaintiff 
when  he  seeks  to  enforce  a  privilege  so  adverse  to  or  tather 
destructive  of  the  right  of  property.  The  doctrine  he  con- 
tends for  would  besides  open  a  wide  door  to  fraud  and  collusion 

10  VOL.       XVIII. 
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EiSTEKK  1)18.  between  lessees  and  builders ;  and  would  place  the  owner 
^^'  —  completely  at  their  mercy.  A  satisfied  contract  might  be 
TURiTEA       suffered  to  remain  recorded   against  the  property  without  the 

i^TORRK  JET  AL.  possibillty  of  proof  on  the  part  of  the  lessor  or  owner  that  the 
debt  created  for  improvements  has  been  extinguished. 

The  judgment  of  the  Commercial  Court  is  therefore  affirm- 
ed with  costs. 


TURNER  V,  IiATORRK   £T  AI«. 

APPEAL   PROM  THR  COURT  op  TBR  FIRST  DMTRKT. 

Where  r  witness  is  Rsked  how  he  knew  certRio  fRcts  Rboat  S.  R.,  Rod  RosverR 
thRt  he  wRs  RequRiDted  with  the  cireumstRoces  <^  S.  R.  ever  sinoe  he  eould 
recoUeot,  it  wiU  be  sufficient  to  Rooount  for  the  fiiets  stRted. 

Where  one  of  the  jarors  becomes  interested  in  the  oRse  during  the  (riRl,  it  is 
gfood  ground  to  RWRrd  r  new  trifil. 

This  is  an  action  to  recover  seven  slaves  which  the  plaintiff, 
Sarah  Turner,  alleges  she  is  the  owner,  who  were  taken  from 
the  State  of  Georgia  where  she  always  resided,  brought  to 
this  State  without  her  knowledge  or  consent,  and  in  fraud  of 
her  rights,  and  are  now  in  the  possession  of  the  defendants 
who  refuse  to  deliver  them  up  although  amicably  requested  to 
do  so.  She  prays  that  said  slaves  be  restored  to  her  and  that 
she  have  judgment  for  them  or  their  value  and  for  the  valae 
of  their  servcies. 

The  defendants  demanded  that  the  plaintiff  exhibit  her  titles 
to  said  slaves,  to  which  she  replied  that  she  resided  in  Oeorgift' 
where  she  owned  said  slaves,  where  title  to  them  can  be 

ft 

shown  by  parol,  and  that  she  be  allowed  to  prove  title  by  parol 
evidence. 
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The  defendants  set  up  title  by  notarial  act.     Commissions  Eammv    Du. 
issued  to  the  State  of  Georgia  to  take  the  testimony  of  wit-    ^^      J- 
nesses.     On  the  trial  certain  depositions  were  objected  to  and       »»««»» 
rejected  by  the  court.     The  bills  of  exception  are  stated  in  the  lAToast  it  ax. 
opinion  of  this  court. 

One  of  the  jurymen  in  the  course  of  the  trial  discovered  that 
the  slaves  in  contest,  or  some  of  them  were  liable  in  the  hands 
of  one  of  his  debtors  for  his  debt,  issued  execution  against 
them  before  the  verdict  was  given.  There  was  a  verdict  and 
judgment  for  the  defendants  and  the  plaintiffs  appealed. 

Barthtie,  for  the  plaintiff. 

ffoa  4r  Canorij  for  the  defendant. 

Martin,  </.  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  has  called  our  attention  to  two 
bills  of  exception  taken  to  the  rejection  of  two  depositions 
which  she  had  taken  and  offered  in  evidence. 

1.  The  defendants*  counsel  objected  to  the  reading  of  the 

first  deposition  on  the  ground  that  the  first  cross  interrogatory  ww^*  ^-f. 
filed  by  the  defendant,  Latorre,  in  the  following  words;  "  how  P«"  ."  »*«* 

how    he    knew 

did  you  come  to  the  knowledge  of  each  and  every  one  of  the  certain  &eu 
facts  above  stated  ;'*  was  not  sufficiently  answered  by  the  wit-  answers  that  he 
ness  in  saying,  '*  I  became  acquainted  with  the  facts  as  stated  ^tuith?eli«a^^ 
in  my  answers  to  the  direct  interrogatories,  from  my  personal  •'»»>««•  of  8.  JL 
knowledcre  ;  having  been  acquainted  with  the  circumstances  of  ooold  reeoUect, 

^  *  .  ^  -  .it  win  be  suffi. 

Sarah  Turner  ever  since  I  can  recollect."     The  court  sustain-  eientto  account 
ed  the  objection  on  the  ground  "  that  a  general  acquaintance  of  stated, 
many  years  standing  is  not  a  means  of  accounting  for  the 
knowledge  of  particular  facts." 

2.  The  second  deposition  was  objected  to  on  the  ground  that 
the  first  cross-interrogatory  on  behalf  of  Latorre  was  not  suffi- 
ciently answered  by  the  witness  in  saying,  '*  I  became  acquaint- 
ed with  the  facts  stated  in  my  answers  to  the  direct  interrogato- 
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Eastbhh    Dib.  ries  from  my  own  knowledge,  to  the  best  of  my  belief.*'     The 
^"^^*  objection  was  sustained  by  the  court. 

It  appears  to  us  the  court  erred.     We  have  carefully  examin- 


LATOSBK  ETAL. 


ed  the  answers  tQ  the  direct  iatei^ogatories  in  both  cases  and 
compared  them  with  the  answer  to  the  first  cross-interrogatory 
complained  of;  and  which  have  appeared  to  us  sufficient.  If 
the  defendant  thought  he  might  have  been  benefited,  by  more 
particular  and  detailed  answers,  he  should  have  endeavored  to 
Qbtain  them  by  a  new  commission,  with  more  definite  interro- 
gatories propounded. 

A  new  trial  was  prayed  for  by  the  plaintiff  and  appellant  on 
the  jurors  be-  the  ground  that  proper  and  legal  testimony  was  rejected  as 
in  The  eate^ur-  Stated  in  the  foregping  bills  of  escception  ;  and  also  that  ,of  one 
is^Bood  ^und  ^^  ^^®  ^^^  becoming  interested  during  the  trial,  by  causing  an 

to  award  /&  pew  execution  to  be  levied  on  some  of  the  slaves  in  .contestation  in 
trial. 

the  present  suit. 

There  were  other  grounds  set  out  in  the  application  for  a 
new  trial ;  but  either  of  those  above  stated,  appear  to  us  suffi- 
cient to  support  the  motion  and  cause  the  case  to  be  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  annulled,  avoided,  and  reversed  ; 
,the  verdict  set  aside ;  and  the  case  remanded  forfurther  pro- 
ceedings with  directions  to  the  judge  a  quo  to  admit  in  evi- 
dence the  two  depositions  stated  in  the  foregoing  bills  of  ex- 
x^ption  4  the  defendants  and  appellees  paying  the  cpsts  of  the 
appeal. 
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FISK  cw.  COMMBRCIAI*  IKSURANCB   COMPANY*  EArrxRXi     Ois. 

AprU,  1841. 

▲PPJULL  raOH  THE  COMMERCIAL   COCBT  OF  HKV  OBLSAKt.  "~ 

FI8K 

Although  a  Tessel  may  be  old  and  when  injured  by  aea  accidents,  require  more     com^lciAii 
repairs  than  a  new  one,  the  insurers  are  nevertheless  bound  for  the  necessary         jira  co. 
repairs  to  place  her  in  statu  quQ< 

This  is  an  action  on  policies  of  insurance,  on  the  hrig  Mary 
Ann  and  cargo,  on  which  the  plaintiff  claims  $1399  88,  for  the 
amount  of  repairs  done  on  said  vessel,  and  for  loss  on  her  car- 
go occasioned  hy  the  perils  of  the  sea  insured  against.  A  de- 
tailed account  accompanied  the  petition,  setting  out  the  items 
of  expense  and  loss  for  which  judgment  is  claimed. 

The  defendants  pleaded  a  general  denial  and  the  unseawor- 
thiness of  the  vessel,  and  denied  that  the  plaintiff  sustained  the 
loss  he  claims. 

The  case  turned  entirely  on  questions  of  fact  and  the  evi- 
dence adduced  ;  all  of  which  is  fully  detailed  in  the  opinion  of 
the  court. 

The  plaintiff  had  judgment  for  the  entire  amount  of  his  de- 
mand and  the  defendants  appealed. 

Benjamin^  for  the  plaintiff. 

Preston^  contra. 

Morphy^  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  two  policies  of  insurance  executed  hy 
defendants  on  the  hrig  Mary  Ann  and  her  cargo.  The  peti- 
tion alleges  that  the  said  vessel  heing  in  every  respect  seaworthy 
departed  from  New  Orleans  on  the  8th  of  May,  1838,  hound 
to  Savannah  and  loaded  with  a  cargo  of  produce,  consisting 
of  com, flour  and  hacon;  that  in  the  progress  of  the  voyage  the 
ship  and  cargo  suffered  damage  hy  reason  of  the  perils  insured 
against,  to  wit :  the  perils  of  the  sea ;  the  said  vessel  having 
heen  driven  out  of  her  course  hy  violent  winds  and  currents, 
and  having  struck  the  bottom  on  the  Bahama  Banks,  which 
caused  her  to  leak  very  badly  and  injured  her  cargo;  that  not- 
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EASTxair   Dib.  withstanding  this  accident  the  vessel  and  cargo  arrived  at  Sa* 

Apnlt  I    1.    yannah,  where  a  survey  was  held,  in  consequence  of  which 

'M^         the  vessel  was  ordered  to  be  repaired,  and  729  sacks  of  damaged 

concBBciAL    com  were  ordered  to  be  sold.     The  petition  further  charges 

that  the  injury  sustained  by  the  brig  amounted  to  $1053  55, 

and  the  loss  on  the  cargo  to  $346  33,  making  together  the  sum 

claimed  of  defendants. 

The  answer  admits  the  execution  of  the  policies,  but  avers 
that  the  brig  Mary  Ann  was  not  seaworthy  when  she  left  New 
Orleans ;  but  that  she  was  unsound  and  that  the  losses  sus- 
tained were  not  caused  by  the  perils  insured  against. 

There  was  judgment  below  for  the  plaintiff  and  the  defendant 
appealed. 

Two  statements  annexed  to  the  petition  exhibit  the  separate 
amounts  of  the  loss  on  the  cargo  and  of  the  repairs  made  to  the 
vessel  by  order  of  the  surveyors  at  Savannah.  As  to  the  claim 
for  loss  on  the  cargo  there  seems  to  be  little  or  no  dispute ;  but 
it  is  contended  in  relation  to  the  repairs  that  they  were  not  all 
rendered  necessary  by  the  perils  insured  against,  but  from  na* 
tural  wear  and  tear.  The  evidence  shows  that  this  vessel 
though  old  was  sound  and  seaworthy  when  she  sailed  from 
New  Orleans  ;  that  she  encountered  at  sea  some  stress  of  wea- 
ther which  began  to  make  her  leak,  but  that  having  afterwards 
grounded  and  struck  violently  several  times  on  the  Bahama 
Banks,  it  became  difficult  to  keep  her  free  ;  that  on  being  haul- 
ed up  for  examination  at  Savannah,  her  waist  planks  were 
found  to  be  rotten  and  worm-eaten,  a  large  piece  of  ber  keel 
knocked  off,  her  rudder  broken,  the  butts  started,  &c.  As  to 
what  repairs  had  become  necessary  from  wear  and  tear,  and 
what  were  directly  occasioned  by  the  accident,  the  testimony  is 
somewhat  variant.  One  witness,  who  had  acted  as  a  surveyor, 
declares  that  the  only  rotten  and  decayed  parts  of  the  brig  were 
her  waist  planks,  that  in  other  respects  she  was  found  staunch 
and  sound  ;  and  that  all  the  repairs  done  to  her  were  necessary 
from  the  injuries  received  al  sea,  except  as  relates  to  her  waist 
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planks.  Another  says  that  the  chief  part  of  the  repairs  he-  RAtmnit  Dxs. 
came  necessary  in  consequence  of  the  vessel  heing  old  and  ^^  *  — 
her  sheathing  decayed  and  rotten,  though  her  timhers  were  ^*^ 

sound.     From  all  the  testimony  in  the  record  on  this  head  it    comhebcial 
would  be  difficult  indeed  to  separate  and  class  the  repairs  oc- 
casioned directly  by  the  accident  from  those  proceeding  from 
decay  and  rottenness ;  the  vessel  being  old  the  repairs  must  ne- 
cessarily have  been  more  expensive  than  those  which  the  same  ve88d**n»y^be 
accident  would  have  rendered  necessary  in  a  new  one,  but  as  ?*?  mmI  when 

injured    by  les 

she  is  represented  by  most  of  the  witnesses  to  have  been  sound  aecidents,  re- 
and  strong,  she  could  have  run  a  long  time  without  any  abso-  pairs  than  a  new 
lute  want  of  repairs,  but  for  the  injury  sustained.  The  defen-  ,?«  nevertlS«» 
dants  are,  we  think,  bound  to  defray  all  the  expense  of  placing  ^^^^^  ^^^  **** 
her  in  aiatu  quo.     On  examining  the  statement  of  the  repairs  pw"  to  place 

J    ,  J.  I,  J     her  in *<aft#  9M0. 

ordered  by  the  surveyors,  we  find  the  ordmary  allowance  made 
of  one-third  of  new  for  old,  as  also  a  deduction  of  $150  for  the 
waist  planks,  which  being  rotten  were  considered  a  proper 
charge  against  the  owner.  Upon  the  whole  we  find  nothing 
which  makes  it  our  duty  to  reverse  the  judgment  complained 
of.  The  appellee  has  prayed  for  damages.  We  do  not  con- 
sider this*a  proper  case  to  allow  any  ;  although  the  defendants 
have  introduced  no  witnesses,  there  are  some  parts  of  plain- 
tiff's evidence  which  might  well  have  induced  the  hope  of 
having  the  case  remanded. 

The  judgment  of  the  Commercial  Court  is  therefore  affirm- 
ed with  costs. 
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EitTEHH    Dig.  BAYNB  V9.  POX. 

AprU,  1841. 

■  APPEAL  PBOK  THB  COURT  OP  TBE  PlBfT  DiaTBICT. 

BATITB 

^''  Clerks  of  courts  are  bound  to  make  oompltite  and  regular  records  and  append 

thereto  the  proper  and  true  certificates ;  and  their  neglect  and  disregard  of 
these  duties  will  not  be  tolerated  by  this  court. 

Where  the  reconventional  demand  set  up  grows  out  of  the  same  transactions  with 
the  principal  one  sued  on,  even  if  it  be  not  liquidated,  it  should  be  sustainefl 
and  the  two  demands  tried  together. 

It  matteifS  not  whether  the  demand  against  which  the  reconvention  is  opposed  be 
liquidated  or  not,  provided  the  reccmventional  one  is  connected  with  the  ori- 
ginal demand. 

T^his  is  an  action  for  work  done  and  services  rendered ;  mo- 
ney lent  and  advanced,  to  and  for  account  of  the  defendant 
during  part  of  the  year  1837  and  the  year  183S ;  amounting  X6 
$1157  25,  for  Which  the  plaintiff  claims  judgment. 

The  defendant  pleaded  a  general  denial  and  required  strict 
proof  of  each  and  every  charge  against  him^  He  further  avers 
that  the  plaintiff  is  indehted  to  him  for  money  lent  and  ad- 
vanced to  pay  his  hoard  and  for  clothing  furnished  ;  all  in  the 
year  1838,  according  to  a  detailed  account  which  he  annexes^ 
amounting  to  $1880  50,  and  prays  judgment  therefor  in  com- 
pensation and  reconvention. 

The  plaintiff  filed  a  peremptory  exception,  that  the  defen^ 
d.ant's  plea  is  informal  and  illegal ;  that  the  demand  in  recon- 
vention is  not  necessarily  connected  with  and  incidental  to  the 
briginal  and  principal  demand ;  this  exceptibn  was  sustained  hy 
the  court,  and  the  defendant's  evidence  rejected ;  to  all  of 
which  he  took  his  hill  of  exceptions. 

There  was  a  verdict  and  judgment  for  the  plaintiff  for  $800 ; 
and  after  an  unsuccessful  attempt  to'  obtain  a  new  trial,  from 
judgment  confirming  the  verdict,  the  defendant  appealed. 

Elmore  8f  Kingj  for  the  plaintiff,  urged  the  affirmance  of 
the  judgment,  as  the  questions  settled  by  the  verdict  were  those' 
of  fact,  and  the  finding  of  the  jury  should  not  be  disturbed. 

Mitchell,  for  the  defendant,  inisisted  that  the  plea  in  com^ 
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pensation  and  reconTention  was  improperly  rejected,  with  the  EiBTsur   Dig. 
evidence  offered  in  support  of  it.    The  defendant's  claim  was  ' 

connected  with  and  grew  ottt  of  the  same  transactions  with  the        "^""^ 
demand  sued  on,  and  should  have  been  supported.  'o'* 

2.  The  claim  offered  in  reconvention  was  as  much  liquidated 
as  that  of  the  plaintiff's  demand,  and  both  should  have  been 
tried  together.  The  law  abhors  a  multiplicity  of  actions  ;  see 
7  TouUier,  Nos.  346-7-8-9;  6  Martin,  N.  S.,  609;  13  La.  Rep. 
256;  C.  Pr.,  374-6-6-7. 

Preston  ^  Latut^  on  same  side. 

Simonj  J,  delivered  the  opinion  of  the  court. 

Plaintiff  seeks  to  recover  the  amount  of  an  unliquidated  ac- 
count annexed  to  the  petition ;  the  items  of  which  are  com- 
posed of  days'  work,  money  lent  to  and  cash  advanced  for  the 
defendant  at  different  times  during  the  year  1838.  Defendant 
pleads  the  general  issue,  and  further  avers  that  plaintiff  owes  him 
for  cash  lent  at  different  times  during  the  same  year,  1838,  for 
boarding  paid  on  his  account ;  for  clothing  to  him  furnished ; 
for  timber  belonging  to  respondent  and  sold  by  plaintiff;  for 
money  handed  him  to  pay  hands  employed  by  defendant  and 
not  accounted  for,  and  for  other  accounts  ;  a  sum  much  largei* 
than  the  one  claimed  in  the  petition ;  and  which,  as  he  alleges, 
growing  out  of  the  same  transactions  which  gave  rise  to  the 
plaintiff's  claim,  he  pleads  in  reconvention  and  compensation 
of  said  plaintiff's  demand,  and  prays  judgment  against  him  for 
the  balance  that  may  be  found  in  his,  defendants,  favor. 

During  the  trial  before  the  jury,  plaintiff  filed  his  peremptory 
exception  to  the  defendants  reconventional  demand,  on 'the 
ground  that  it  was  not  necessarily  connected  with  or  incidental 
to  his  original  demand,  and  moved  the  court  for  a  dismissal  of 
the  reconvention ;  this  was  ordered  by  the  inferior  tribunal, 
and  the  defendant  having  then  offered  testimony  in  support 
of  his  reconventional  plea,  the  same  was  rejected  by  the 
U         VOL.     xvni. 
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Eastxui    Dis.  judge  a  quo ;  to  whose  opinion  defendant  took  a  bill  of  ex- 

ApriLf  1841. 

^  ceptions. 

*^!'*  The  jury  returned  a  verdict  in  favor  of  the  plaintifT  for  the 

"^         sum  of  9800,  and  after  having  vainly  applied  for  a  new  trial, 
the  defendant  appealed. 

The  record  comes  up  in  a  very  imperfect  state.  The  clerk 
and  judge  both  certify  that  it  contains  a27  the  evidence  adduced 
by  the  parties  on  the  trial  of  the  cause,  and  yet  it  appears  that 
three  witnesses  were  examined  in  open  court,  whose  evidence 
was  not  taken  down  or  has  not  been  copied  in  the  record.  The 
only  testimony  which  the  record  contains,  is  the  deposition  of 
one  John  Slater,  which  was  taken  by  virtue  of  a  commission, 
and  whose  evidence,  if  it  stood  alone,  would  clearly  have  been 
insufficient  to  sustain  the  plaintiff's  action.  Under  such  cir- 
cumstances, we  should  not,  perhaps,  hesitate  to  remand  the 
case  for  a  new  trial,  as  from  the  certificates  of  the  clerk  and  of 
the  judge,  apparently  incorrect,  we  are  not  enabled  to  ascer- 
tain for  what  reasons  and  through  whose  fault,  the  record  comes 
up  incomplete. 
Clerks  of     jj  jg  ^qj  ^Jj^  fjjgj  tijne  ^tj^t  this  court  has  had  occasion  to  notice 

eomtsareboand 

to   make  com-  the  crross  nesflififence  and  manifest  inattention  with  which  certain 

pleteand  rega-         o  &  *& 

Ur  records  and  clerks  prepare  the  records  which  are  to  be  brought  before  us,  and 
^l&proper'and  ^^  inaccurate  statements  contained  in  their  certificates ;  but  in 
22uhSrw»leS  *^^  ^®®  ^^®y  ^^^  ®®  flagrant  that  we  cannot  forbear  expressing 
and  disrepiard  of  oiMT  dissatisfaction,  and  informing:  them  of  our  determination 

these  duties  will  '  ® 

not  be  tolerated  not  to  tolerate  any  longer  such  a  culpable  disregard  of  the  im- 

by  this  court  i     •       i        i      j  .i 

portant  duties  devolved  upon  them. 

Our  present  inquiry  will,  however,  be  limited  to  the  question 
arising  out  of  the  bill  of  exceptions  taken  to  the  dismissal  of 
the  defendant's  reconventional  demand.  We  think  the  lower 
court  erred.  The  demands  set  up  by  the  parties  respectively, 
are  both  unliquidated^  but  from  the  dates  of  their  accounts, 
the  nature  of  the  items  therein  contained,  and  the  explanations 
given  by  the  only  witness  whose  evidence  is  found  in  the  re- 
cord, with  regard  to  the  capacity  in  which  they  stood  towards 
each  other,  it  appears  to  us  clear  that  their  said  demands  must 


OF  THE  STATE  OF  LOUISIANA.  83 

have  originated  from  one  and  the  same  transaction,  to  wit :  the  f&AsrxBir    Dii. 

employment  of  the  plaintiff  by  the  defendant.     On  the  one 

hand,  it  has  been  shown  that  in  1888,  plaintiff  was  employed       ^^^^ 

by  the  defendant  to  superintend  certain  works  undertaken  by         '<>^« 

the  said  defendant;  that  in  his  said  capacity,  he  was  charged 

to  hire  the  necessary  hands,  to  discharge  them  and  settle  with 

them.    On  the  other  hand,  the  defendant  alleges  in  his  answer, 

that,  at  the  same  time,  he  paid  for  boarding  and  for  clothing  on 

plaintiff's  account,  that  said  plaintiff  sold  timber  belonging  to  ooDyentional  de^ 

defendant  and  retained  the  proceeds,  and  that  certain  sums  of  ^^^^^^^f^ 

money  which  were  handed  to  him  to  pay  huids  employed  by  "™®    *'k"'*k* 

defendant,  were  not  accounted  for,  &c.    From  these  facts  and  prinoipiil     one 

pleadings,  we  are  constrained  to  come  to  the  conclusion  that  it  be  not  liqai- 

the  two  demands  are  closely  coimected  with  each  other,  that  be*«rtiiiiiSlMd 

they  ought  to  be  tried  together ;  and  that  the  eridence  offered  ^^^^^^ 

by  the  defendant  to  substantiate  his  reconventional  plea,  ought 

not  to  have  been  rejected. 

According  to  the  jurisprudence  of  this  court,  it  is  not  neces- 
sary that  a  demand  set  up  by  way  of  reconvention,  should  al- 
ways be  liquidated ;  in  the  case  of  Agraisse  va.  Ouedron^  2 
Martin^  N.  S»,  73,  founded  upon  the  doctrine  recognized  in 
that  of  Evans  vs.  Chray,  12  Martin^  475,  this  court  said :  '*  if 
the  plaintiff  sues  for  a  sum  of  money  when,  at  the  same  time, 
he  is  indebted  to  the  defendant  in  an  amount,  which  though  not 
liquidated,  is  yet  as  large  as  that  demanded ;  in  equity  and  in 
justice  he  ought  not  to  recover."  The  object  of  the  rule  is  to 
diminish  litigation,  and  to  bring  the  contest  between  the  parties 
to  a  speedy  termination ;  and  it  matters  not  whether  the  de- 
mand against  which  the  reconvention  is  opposed,  be  liquidated  wbethor^  32^ 
or  not,  provided  the  reconventional  one  is  connected  with  the  "?"u.v  ■«""*■' 

^  vniclftuiereeoii- 

oriffinal  demand.     The  same  doctrine  was  again  sanctioned  by  vention  is  op- 

»  poied  be  liqui- 

this  court  in  the  case  of  Montgomery  vs.  RusseU^  7  Martin,  dated   or   not, 
N.  S.y  288,  in  which  it  was  held  that  although  an  unliquidated  ^^tioud 


one 


demand  cannot  be  pleaded  in  compensation,  yet  it  may  be  so  jj-^j^  iJ^'SSS 
in  reconvention.     In  this  case,  however,  the  two  demands  are  ^^  demand. 
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Eastkkv   Di8.  of  equal  dignity,  and  a  fortiori  should  they  be  tried  in  the 

AprU,   1841. 


same  suit. 


COGSWELL  &  CO.     jj  jg  thereforo  ordered',  adjudged  and  decreed  that  the  judg- 
ociAv  MS,  CO.  ment  of  the  District  Court  be  annulled,  avoided  and  reversed ; 
that  the  reconventional  demand  set  up  by  the  defendant,  be  re- 
instated, and  that  this  case  be  remanded  for  a  new  trial ;  the 
plaintiff  and  appellee  paying  costs  in  this  court. 


COGSWEIX  «  GO.  V9.  OCBAH  fHSURANCB  COMPANY. 

APPXAL  FBOM  THE  COMMBBCIAK  COUBT  Ot  VEW  OBUaHS. 

The  insurers  are  liable  for  damages  done  to  zino,  occasioned  by  the  saltwater 
getting  to  and  corroding  it  on  the  voyage. 

This  is  an  action  on  a  policy  of  insurance  in  which  the  plain- 
tiffs claim  $859  67,  for  damage  done  to  14  hogsheads  of  zinc 
on  their  passage  from  New  York  to  New  Orleans.  The  zinc 
was  much  corroded  and  rusted  on  its  arrival,  evidently  occa- 
sioned by  salt  water  on  the  voyage. 

The  defendants  insisted  they  were  not  liable  and  set  up  se- 
veral matters  in  defence  which  are  fully  noticed  in  the  opinion 
of  this  court. 

There  was  judgment  for  the  plaintiffs  and  the  defendants  ap- 
pealed. 

Clarke  for  the  plaintiffs  and  appellees. 

F.  B,  Conrady  for  the  appellants. 

Garland^  J.  delivered  the  opinion  of  the  court. 

This  action  is  on  a  policy  of  insurance  on  14  hogsheads  of 
zinc    shipped  on  the  Sylvanus  Jenkins  from  Ne,w  York  to 
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New  Orleans,  which  the  plaintiffs  alleged  was  damaged  by  EiflTSRir    Dis. 
salt  water.     They  claim  $859  67,  with  interest.  -'- 

The  defendants  plead  the  general  issue ;  and  further  that  <^<^"^»"  ^  «>. 
the  zinc  was  shipped  on  board  of  a  vessel  that  drew  so  much  oceaw  zni.  co. 
water  she  could  not  enter  the  mouth  of  the  Mississippi,  in  con- 
sequence of  which  she  grounded ;  a  portion  of  the  cargo  was 
discharged  into  a  steam  tow  boat,  of  which  these  fourteen  hogs- 
heads of  zinc  was  a  part.  They  say  if  any  damage  was  suf- 
fered, it  was  because  of  this  discharging  of  the  vessel  and  that 
there  should  be  a  general  average.  There  was  judgment 
for  the  plaintifis  and  the  defendants  appealed. 

The  defendants'  counsel  has  urged  us  to  decide  upon  a  bill 
of  exception  he  took  to  the  admission  of  the  depositions  of  the 
captain  and  mate  of  the  vessel,  on  the  ground  that  he  had  not 
reasonable  notice  of  the  time  and  place  of  taking  the  testimony. 
We  incline  to  the  opinion  that  the  evidence  of  notice  was  not 
sufficient,  but  it  is  a  matter  of  no  consequence,  as  we  think 
there  is  evidence  enough  to  sustain  the  judgment  without  these 
depositions. 

It  is  satisfactorily  proved  that  the  zinc  was  shipped  from  New 
York  In  good  order,  and  when  it  arrived  in  New  Orleans  it 
was  damaged  by  salt  water,  much  rusted  and  corroded.  No- 
thing but  salt  water  will  make  it  corrode.  There  is  no  evidence 
the  ship  drew  too  much  water  to  enter  the  river  at  usual  tides  areTubl**f '^'d'* 
but  the  fact  that  she  grounded  and  had  to  take  out  part  of  her  magdonetozino 

°  occasioned     by 

cargo.    Vessel  often  g^t  aground  at  the  mouth  of  the  Mis-  the  salt   vater 
sissippi  that  do  not  draw  too  much  water  to  get  over  the  bar.  Sorroding  it  on 
That  the  zinc  was  corroded  by  salt  water  raises  a  strong  pre-       voyage, 
sumption  it  was  damaged  at  sea.    If  the  Insurance  Company 
had  wished  it,  they  could  have  had  the  captain  and  officers  of 
the  tow  boat  examined  to  show  the  damage  was  done  aboard 
of  it.    They  have  not  endeavored  to  obtain  the  evidence  to 
make  out  the  defence. 

The  judgment  of  the  Commercial  Court  is  therefore  affirm- 
ed with  costs. 
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Eastern     Dis.  BIERNACKI  vb.  MEKIA. 

■  APPEAL  FBOM  THE  PABVB  COVBT  FOft  THl   PARISH  AND  CITT  OF 


BIBRITACKI 
MEZIA. 


VSW  OBLBAHB. 


A  party  setting  up  an  anliqaidated  demafid  in  compensation  and  reoonTention  of 
a  suit  on  a  promissory  note,  must  bring  himself  strictlj  witiiin  the  rules,  and 
be  ready  with  his  evidence  at  the  time  fixed  for  trial. 

This  is  an  action  by  Madame  Adele  Baird,  wife  of  C.  Bier- 
nacki,  on  a  promissory  note  signed  by  Madame  Charlotte 
Mexia,  widow  of  the  late  General  Mexia,  and  payable  to  the 
order  of  the  plaintiff  the  ^th  October,  1840,  for  $900. 

The  defendant  admitted  her  signature,  but  pleaded  an  ac- 
count for  goods  sold  and  delivered  to  the  plaintiff  amounting 
to  $500,  in  compensation  and  reconvention. 

The  cause  came  on  for  trial  the  18th  January,  1841,  when 
the  defendant's  counsel  moved  for  a  continuance  on  the  ground 
that  he  had  on  the  13th  applied  for  a  commission  to  take  the 
testimony  of  a  witness  in  Mexico,  &c.:  various  circumstances 
are  stated  in  the  counsel's  affidavit  and  grounds  for  the  con- 
tinuance, why  this  testimony  was  not  had  or  applied  for  sooner. 
The  application  was  overruled  and  the  party  ruled  to  trial. 
He  excepted  to  the  decision  of  the  court. 

There  was  judgment  for  the  plaintiff  and  rejecting  the  re- 
conventional  demand.    The  defendant  appealed. 

S.  L.  Johnson,  for  the  plaintiff. 

8ouU,  for  the  appellant. 

Morphy,  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  the  payee  of  a  promissory  note 
against  the  maker.  The  answer  admits  the  defendant's  signa- 
ture, but  sets  up  a  claim  in  reconvention  for  a  larger  sum  than 
the  amount  of  the  note,  and  demands  judgment  for  the  balance. 
There  was  below  a  non-suit  as  regards  the  plea  in  reconven- 
tion,  and  judgment  in  favor  of  plaintiff  on  the  principal  de- 
mand.    The  defendant  appealed. 
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The  only  point  presented  for  decision  in  this  case  is  whether  Eabtkhh  Uit. 
the  juige  properly  ruled  defendant  to  trial.  Her  counsel  -  *  '— 
moved  for  a  continuance  and  showed  for  cause  that  shortly  be-  ""J^^cki 
fore  the  trial  came  on  he  had  made  an  affidavit  of  the  material-  mexia. 
ity  of  a  witness  in  Mexico,  for  the  purpose  of  obtaining  a  com- 
mission. It  does  not  appear  that  the  commission  applied  for 
was  taken  out,  interrogotaries  served  on  the  plaintiff,  or  any 
other  step  taken  other  than  the  making  of  this  affidavit.  The 
judge  was  of  opinion  that  it  was  insufficient  because  it  did  not 
show  that  the  witness,  whose  testimony  was  sworn  to  be  ma- 
terial, had  departed  from  this  city  before  the  institution  of  the 
suit ;  and  that  due  diligence  had  been  used  to  obtain  the  testi- 
mony. We  but  seldom  interfere  with  the  decisions  below  on 
questions  of  this  sort ;  the  courts  of  the  first  instance  have 
better  opportunities  than  we  can  have  of  deciding  them  cor- 
rectly ;  and  although  we  cannot  perceive  evidence  of  any  abso- 
lute want  of  diligence  on  the  part  of  defendant,  yet  when  an 
unliquidated  demand,  in  support  of  which  evidence  must  be 
procured  abroad,  is  set  up  in  opposition  to  a  claim  on  a  note  of 
hand,  the  party  praying  for  a  continuance  must  bring  himself 
strictly  within  the  rules  of  law  and  the  regulations  of  the 
courts.  The  appellee  has  prayed  for  damages  ;  we  think  that 
none  should  be  awarded  in  this  case.  The  record  has  been 
filed  in  this  court  on  the  25th  of  last  month  ;  if  delay  was  the 
only  object  of  the  appellant,  as  is  contended,  she  has  been  un- 
successful in  obtaining  it,  and  we  can  allow  only  such  damages 
as  may  be  equivalent  to  the  loss  sustained  in  consequence  of 
such  delay. 

The  judgment  of  the  Parish  Court  is  therefore  affirmed  with 
costs. 
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* 

Eastern    Dw.  TAYtOR  98.  CHASB. 

ilpri/,  1841. 

'  APPEAi:.  FHOH  TBB  COURT  OF  THE  FIRST  JUDICIAL  DIBTRlCl? 

TATLOR 
VS. 

CHA8B.  ^"  ^^  action  of  damages  for  the  non-compliance  of  the  lessor  with  his  oontraet 
of  lease,  the  plaintifi'  mast  prove  tliat  he  had  put  the  defendant  in  defaulty  in 
one  of  the  modes  pointed  out  by  article  1905  of  the  La.  Code,  before  be  can 
recover. 

Where  the  lessor  repairs  to  and  takes  possession  of  the  premises  in  an  tmfinuhed 
state,  and  does  not  at  the  time  notify  the  lessor  that  he  would  be  held  res- 
ponsible for  the  delay  in  finishing  them,  he  cannot  recover  damages  sastained 
by  their  non-completion. 

The  fact  of  the  lessee  taking  possession  of  the  leased  premises,  does  not  entitle 
him  to  damages  sustained  by  their  unfinished  state ;  as  it  does  not  amount  to 
a  patting  in  default  according  to  law. 

This  is  an  action  to  recover  damages  for  failing  to  finish  and 
complete  a  large  Hotel  in  PensaCola,  by  the  time  agreed  on  in 
a  contract  of  lease  of  the  premises  from  the  defendant  to  the 
plaintifi*. 

The  plaintifi*  alleges  that  he  leased  of  the  defendant  the 
large  Hotel  in  Pensacola,  by  public  act  before  H.  B.  Cenas, 
for  two  years,  commencing  the  first  of  May  1837.  That  the 
defendant  was  bound  to  have  said  Hotel  fitted  up  and  put  in 
complete  order  for  his  reception  on  the  day  of  the  commence- 
ment of  the  lease ;  having  also  acknowledged  the  receipt  of 
one  month's  rent  in  advance.  The  plaintiff*  further  alleges 
that  relying  on  the  faithful  performance  of  the  defendant  of  his 
part  of  the  contract,  he  repaired  thither  on  the  day  agreed 
on,  with  his  train  of  servants,  assistants,  &c.,  together  with 
his  furniture,  provisions,  supplies,  &c.,  suitable  for  keeping  a 
large  Hotel,  as  watering  place  and  general  resort  of  travellers 
and  others,  during  the  warm  season,  &,c.;  but  that  on  his  arri- 
val, to  his  great  disappointment  he  found  that  the  Hotel 
was  in  a  very  unfinished  and  incomplete  state  both  as  to  the 
principal  and  appurtenant  buildings,  and  the  whole  establish- 
ment entirely  unsuited  and  unprepared  for  present  occupation ; 
that  in  consequence  of  such  default  he  was  unable  to  receive 
guests  or  boarders  until  the  15th  July  following,  whereby  he 
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sustained  heavy  losses*  &,c.  to  wit :  99000,  for  which  he  claims  KAnrKir    Dit. 
judgment  as  damages  :>-~The  defendant  pleaded  a  general  de-  — 

nial;  and  averred  that  he  rented  said  Hotel  to  the  plaintiff  to  ^^H^^ 
begin  the  first  of  May,  1837 ;  and  he  was  to  take  it  in  the  chasb. 
state  of  forwardness  it  was  in  on  that  day,  well  knowing  its  con- 
dition; that  it  was  substantially  finished  but  the  plaintiff 
required  many  alterations  which  were  made  at  his  request, 
and  were  the  sole  cause  of  -the  delay  of  which  he  complains. 
He  denies  that  the  plaintiff  sustained  any  loss  by  his  guests  or 
boarders  quitting  or  not  coming  as  he  expected ;  but  expressly 
charges  that  the  plaintiff  made  large  profits,  to  wit :  the  sum 
of  $10,000  nett  profits  the  first  year.  He  also  denies  that  the 
plaintiff  paid  any  rents,  &c. 

Upon  these  pleadings  and  issues  the  cause  was  tried  before 
the  court  and  a  jury< 

On  the  trial  the  defendant  urged  that  the  plaintiff  could  not 
maintain  his  action  as  he  had  not  put  him  in  default. 

Evidence  was  taken  to  prove  the  allegations  in  the  petition, 
all  of  which  was  submitted  to  the  jury,  under  instructions  from 
the  court ;  one  of  which  was  that  they  must  be  satisfied  from 
the  evidence  that  the  defendant  was  put  in  morA  before  a  re- 
covery could  be  had. 

Upon  the  whole  case  there  was  a  verdict  and  judgment  for 
the  plaintiff  in  the  sum  of  $4700 ;  from  judgment  tendered 
thereon,  after  endeavoring  to  obtain  a  new  trial,  the  defendant 
appealed. 

TTio.  Sliddl  fy  GrymeSf  for  the  plaintiff,  argued  the  case 
principally  on  the  facts  and  evidence,  and  insisted  that  it 
turned  mainly  on  the  proof  adduced  which  -^aa  sufficient  to 
Sustain  the  judgment. 

Preston^  for  the  defendant  and  appellant,  contended  that 
the  action  could  not  be  maintained  because  the  defendant  had 
never  been  put  in  default,  as  required  by  the  1905th  article  of 
the  Louisiana  Code. 

12  VOL.       XVIII. 
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EisTiRir    uta.     2.  The  evidence  he  maintained  did  not  authorize  the  heavy 

April,  1S41 


TATLOR 


damages  which  had  been  awarded  by  the  jury. 


^*-  Bullardj  J,  delivered  the  opinion  of  the  court. 

CHA8I.  '^ 

This  is  an  action  to  recover  damages  of  the  defendant 
resuhing  from  the  inexecution  of  a  contract  of  lease.  The 
object  of  the  contract  was  a  building  in  Pensacola  intended  to 
be  used  as  a  Hotel,  and  the  lease  which  was  for  two  years 
was  to  commence  on  the  first  of  May,  1887.  The  plaintiff* 
alleges  that  about  that  period  he  proceeded  at  great  expense 
with  his  establishment,  consisting  of  domestics,  assistants, 
furniture  and  provisions  to  Pensacola,  to  take  possession  and 
open  the  public  house,  but  found  on  his  arrival  that  the  said 
Hotel  was  still  in  a  very  unfinished  state,  and  that  the  whole 
establishment  was  wholly  unsuited  and  unprepared  for  present 
occupation,  and  that  in  consequence  of  such  default  the  peti- 
tioner was  unable  to  receive  guests  or  boarders  until  the. 15th 
of  July,  whereby  a  heavy  loss  of  profits  was  incurred,  and 
that  moreover  he  sustained  losses  from  the  exposure  of  his 
furniture  and  depredations  committed  upon  his  provisions. 
He  estimates  his  damages  at  nine  thousand  dollars.  It  ap- 
pears that  the  plaintiff  took  possession  of  the  building  in  its 
unfinished  state  at  the  time  contemplated  by  the  lease,  but  that 
it  was  not  completed  until  about  the  middle  of  July. 

The  Jury  found  a  verdict  for  the  plaintiff  and  assessed  his 
damages  at  $4700,  and  the  defendant  appealed. 
In  an  action      Among  Other  grounds  urged  by  the  appellant  for  a  reversal 

of  damages  for  ..... 

the  non-compK-  of  the  judgment  is  this,  that  ft  is  neither  alleged  nor  proved 
sor^  with^  hU  ^^^  ^^^  defendant  had  been  put  legally  in  default  before  the 
i»8e*tibe  plain- ^"^^^^^^^^'^  of  the  present  suit,  and  consequently  the  plaintiff 
tiff  must  wove  cannot  recover  damages.     The   jury  was  instructed  that  in 

that  he  had  put  .         .®  •*     •' 

the  defendant  in  order  to  recover  in  this  action  it  was  necessary  for  the  plaintiff 
of  the'  modes  to  prove,  that  he  had  put  the  defendant  in  default  in  one  of 
wtiS^  iws  oY^^e  modes  pointed  out  in  article  1906  of  the  Civil  Code,  and 
the  La.  Code,  jj^g^^  ^j^gy  ^ere  to  decide  from  the  evidence,  whether  the  de- 

before   he    ean  •^  ' 

vecoTer.  fendant  was  put  in  default  previotts  to  the  institution  of  the 
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action.    This  instruction  was  clearly  correct  so  far  as  it  relates  Basteiw    Dis. 
to  the  necessity  of  putting  the  defendant  in  mord^  and  al-  ' 

though  the  question  what  constitutes  such  putting  in  default  is  ^^^i°* 
one  of  law,  yet  the  sufficiency  of  the  proof  was  properly  left  chasb. 
to  the  jury.  But  we  are  called  upon  to  pronounce  upon  the 
sufficiency  of  such  proof.  The  jury  appears  to  have  been 
satisfied  of  the  fact,  having  found  a  verdict  for  the  plaintiff. 
Ever  since  the  decision  of  the  case  of  Fenwick  vs.  Erwin,  (6 
Martin,  N.  S.  2SJ9,)  it  has  been  uniformly  ruled  by  this  court 
that  damages  cannot  be  recovered  for  the  violation  of  a  con- 
tract without  proof  of  a  previous  putting  in  default.  In  the 
present  case  it  only  remains  to  inquire  what  would  constitute 
such  previous  demeuid  and  whether  it  has  been  proved. 

It  is  clear  that  the  defendant  was  not  in  default  either  by  the 
terms  of  the  contract  itself  nor  by  operation  of  law;  and  our 
only  inquiry  is,  what  act  of  the  plaintiff  has  been  shown 
which  according  to  a  just  interpretation  of  the  2d  clause  of  ar- 
ticle 1905  of  the  Code  bas  constituted  the  defendant  in  mord,  where  the 
and  authorizes  the  recovery  of  damacfes^  lessee     repairs 

and  takes   pos- 

A  putting  in  default  by  the  act  of  the  party  is  clearly  de-  session  of  tbe 
fined  by  the  Code.— It  is  when  the  party  claiming  the  perfor-  nnfimahedttate, 
mance  of  a  contract  demands  of  the  other  party  to  carry  it  into  Jhe  time  notify 
effect  which  demand  may  be  made  either  by  commencing  suit,  ^  lessor  tlwt 
to  enforce  the  principle  obligation,  as  we  understand  it,  by  a  held  repunsible 

for  the  delay  in 

demand  in  writing,  by  a  protest  by  a  notary  public  or  a  verbal  finishing  them, 
requisition  in  presence  of  two  witnesses.  In  the  case  before  cove^"damages 
us  the  lessee  repaired  to  the  place  and  took  possession  of  the  JJ^J**"*^  ^  ''y 
house  in  its  unfinished  state. — ^The  lessor  was  not  even  noti-  pletion. 
fied  that  he  would  be  held  responsible  for  the  delay  in  finishing  the  lessee^uik- 
the  house,  nothing  was  done  to  quicken  his  proceedings,  or  *^  ^,  r**^Sued 
hasten  the  completion  of  the  work.     That  the  plaintiff  was  premises,   does 

not  entitle  him 

not  obliged  to  take  possession  of  the  Hotel  in  its  unfinished  to  damages  sns- 
state,  is  clear ;  but  having  done  so  he  was  bound  to  require  of  unfinished  stale 
the  lessor  the  completion  of  the  work  before  he  could  recover  "ount^o  a  put- 
damages  for  his  neglect  to  do  so.     The  fact  that  the  plaintiff  ^'"6  »"  <*^^"*^ 

^*  ...  according        to 

repaired  to  the  spot  with  his  train  of  assistants  and  domestics  lav"- 
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Eastxhit    Dis.  does  not  amount  in  our  opinion  to  a  putting  in  default  accord- 
jipri/,  1841.    ^^  ^^  ^j^^  principles  of  the  code. 

MiTAiiTB  This  view  of  the  case  renders  it  unnecessary  to  examine 

Fisevioir.     other  questions  which  arose  in  the  progress  of  the  trial. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  reversed,  the  verdict  set  aside, 
and  that  the  suit  he  dismissed  with  costs  in  both  courts. 


MITAINE  ««.  FERGUSON. 

iPPBAL  TBOX    THB  PARISH  COURT   FOR  THR  PARISH  AHD  CITT 

OF  RXV  ORUEAHS. 

The  endorser  of  a  note  vhen  sued  by  the  endorsee  or  holder,  has  no  right  to 
Inquire  whetlier  the  plaiotiiT^  in  whom  the  leg^  title  appears,  vas  the  agent 
or  real  owner,  unles  by  a  fictitious  assignment  he  is  about  to  be  deprived  of 
his  defence  against  the  true  owner. 

This  is  an  action  by  the  holder  against  the  payee  and  endor- 
ser of  a  promissory  note,  subscribed  by  one  B.  F.  Chapman, 
and  paraphed  ne  varietur^  with  a  mprtgage  on  a  slave  named 
Easter,  to  secure  payment ;  who  was  sequestered  in  this  suit. 

The  defendant  admitted  his  endorsement,  but  denied  his 
liability  to  the  plaintiff.  He  specially  denied  that  the  plaintiff 
was  the  bona  Jide  holder  of  the  note. 

At  the  trial,  one  of  the  deputy  clerks  was  called  as  a  witness 
for  the  defendant,  who  stated  that  a  man  calling  himself  Jean 
Baptiste  Mitaine  came  that  morning,  and  told  him  'Hhat  the 
first  suit  set  for  trial  was  under  his  name,  but  he  had  nothing 
to  do  with  it;  and  that  the  endorser  had  paid  him." 

The  plaintiff  produced  the  act  of  sale,  identifying  the  note 
with  the  act  and  mortgage  on  the  slave  Easter.    The  cause 


XlTAIlfX 

rxReuaoir. 
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was  submitted  to  a  jury  on  the  pleadings,  and  this  evidence,  Eabtkrh    Dm. 
who  returned  a  verdict  for  the  defendant.     The  plaintiff  made  — ^* 
an  unavailing  effort  to  obtain  a  new  trial  and  appealed. 

Roselius^  for  the  plaintiff  and  appellant. 

Grivotj  contra. 

Simon^  «/.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  the  endorsee  of  a  promissory  note 
of  hand  against  the  first  endorser  thereof.  The  defendant  ad- 
mitted his  endorsement,  pleaded  the  general  issue  and  denied 
specially  that  the  plaintiff  was  the  legal  and  bona  fide  holder  of 
the  note  sued  on.  The  case  was  tried  by  a  jury  who  found  a 
verdict  in  favor  of  the  defendant,  and  the  plaintiff  appealed. 

The  evidence  shows  that  the  note  was  given  in  consideration 
of  a  part  of  the  price  of  a  female  slave,  and  that  the  same 
was  endorsed  by  the  defendant  at  the  time  of  the  purchase 
thereof  by  one  Chapman  from  one  Platet,  by  whose  endorse- 
ment, said  note,  paraphed  Ne  Varietur,  was  transferred  to  the 
plaintiff.  Proof  has  also  been  adduced  that  due  notice  of  the 
dishonor  of  the  note  was  given  to  the  endorser,  and  that  the 
plaintiff's  name  was  on  the  back  of  said  note  at  the  time  of  its 
protest. 

During  the  progress  of  the  suit,  plaintiff  amended  his  peti- 
tion and  issued  a  writ  of  sequestration,  by  virtue  of  which,  the 
slave  having  been  found  in  the  defendant's  possession,  was 
taken  by  the  sheriff  in  his  custody ;  and  after  the  return  of  the 
writ,  defendant  was  allowed  to  bond  the  property  as  his  own. 

On  the  trial  of  the  cause,  defendant  introduced  a  witness 
who  testified  that  "  a  man  cdling  himself  Jean  Baptiste  Mi- 
taine  came  to  him  this  morning,  and  told  him  that  the  first  suit 
set  for  trial  to  day  was  under  his  name,  but  that  he  had  noth- 
ing to  do  with  it,  and  that  the  endorser  had  paid  him."  No 
plea  of  payment  however  is  set  up  in  the  defendant's  answer, 
who,  on  the  contrary,  limits  his  defence  to  the  plea  that  the 
plaintiff  is  not  the  bona  fide  holder  of  the  note. 
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EABTKRir   Di8.      We  are  at  a  loss  to  conceiye  on  what  grounds  the  jury  may 

^P^^*  ^         have  hased  their  verdict : — ^It  is  perfectly  clear  that  the  defen* 

xTTAiHi       dant  had  no  right  to  inquire  whether  the  plaintiff,  in  whom  the 

rsBBusoir.     legal  title  to  the  note  sued  on,  appeared  to  be  vested,  was 

The  endorser  ^^^  agent  or  the  real  owner  of  il,  unless,  by  a  fictitious  as- 

of  a  note  when  siirnment,  it  was   attempted    to  deprive  him   of  substantial 

soed  by  the  en-     °  jt  «r 

dorsee  or  hoi-  grounds  of  defence  which  he  may  have  had  against  the  true 
to  inquire  owner ;  nothing  however  is  set  up  in  the  answer  which  has 
plahiti?,  in  ^^7  tendency  to  show  that  the  defendant  has  any  equitable 
whom  the  legal  defence  to  oppose  to  the  payment  of  the  note,  and  it  is  cer- 

due       appcaray 

was  the  ^  agent  tainly  immaterial  to  him  whether  the  plaintiff  recovers  for  his 

or  real  owner,  .,.    .,,-^  ,  -  ,  i-i 

unless  bj  a  fio-  individual  benefit  or  as  the  agent  of  another ;  as  the  judgment 
ment"he"iii^-  here  will  have  the  effect  of  Bes  Judicata  against  any  one  who 
^^^  of  Ws  ^^^^  hereafter  claim  an  interest  in  the  note.    3  Martin  N.  S. 

defence  against  291,  392.—^  La.  Rep.  48. 
the  true  owner.  -^ 

It  is  however  contended  that  there  is  proof  that  the  amount 
sued  for  has,  from  the  declarations  of  the  plaintiff,  been  paid 
to  him  by  the  endorser : — ^The  evidence  of  this  fact  appears  to 
us  to  be  very  loose  and  indefinite ;  the  endorser  alluded  to 
cannot  be  the  defendant  who,  as  we  have  already  said,  has  not 
set  up  any  plea  of  payment ;  and  it  is  difiicult  to  believe  that 
if  he  had  really  discharged  the  obligation,  he  would  not  have 
availed  himself  of  this  defence,  instead  of  relying  solely  upon 
an  ^exception  which  seems  inconsistent  with  his  actual  pre- 
tensions ;  indeed,  the  allegation  that  the  plaintiff  is  not  the 
true  owner  of  the  note,  takes  away  any  idea  that  the  defendant 
would  ever  have  paid  him  its  amount.  The  vague  declarations 
of  the  plaintiff  that  he  had  nothing  to  do  with  the  note  and 
that  the  endorser  had  paid  him,  cannot  be  construed  in  any 
other  manner  but  as  meaning  that  he  was  acting  as  the  agent 
of  his  previous  endorser  (Platet)  by  whom  he  had  been  paid  ; 
and  if  so,  the  defendant,  who,  in  the  absence  of  any  valid 
defence,  must  pay  it  to  the  apparent  legal  holder,  has  nothing 
to  do  with  this  matter.— We  think  that  thp  verdict  of  the  jury 
is  manifestly  erroneous,  and  our  judgment  must  be  in  favor 
of  the  plaintiff. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  Eastebit  pis. 
judgment  of  the  Parish  Court,  be  annulled,  avoided  and  re- 
versed, and  proceeding  to  render  such  judgment  as,  in  our 
opinion,  ought  to  have  been  rendered  in  the  lower  court ;  it  is 
ordered,  adjudged  and  decreed  that  the  plaintiff  do  recover  of 
the  defendant  the  sum  of  five  hundred  and  ninety-five  dollars, 
and  four  dollars  costs  of  protest,  with  five  per  cent,  interest 
per  annum  on  the  said  sum  from  the  14th  of  February,  1838, 
until  paid ;  with  costs  in  both  courts.  And  it  is  further  or- 
dered, adjudged  and  decreed  that  the  female  slave  JEobter^ 
specially  mortgaged  to  secure  the  plaintifTs  demand,  and 
heretofore  sequestered  in  this  suit,  be  seized  and  sold  to  satisfy 
the  present  judgment  in  pruicipal,  interest  and  costs. 


BERNARIKS  HEIRS  tm.  €K>I«DEHBOW. 

APPKlL   VROX   THE   COOBT    OF   THB    RBBT  JUDICIAL  DiaTRICT. 

A  rabslitation  of  heirs  to  take  effect  at  the  death  of  the  gravatus,  or  at  any  un-' 
certain  time  is  to  be  coosidered  coaditional,  and  can  onl^  takeefieet  on  the  hap- 
pening of  the  event  on  which  the  condition  depends.  * 

Where  the  husband  and  wife  institute  the  survivor  of  them  aoU  heirj  with  condi- 
tion and  substitution  that  at  the  death  of  the  survivor,  their  property  then  eoHst- 
ing  shall  go  to  each  of  their  heirs  in  certain  proportions,  it  does,  not  inhibit 
the  ewvivoTf  while  Hting,  from  alienating  the  property. 

This  is  a  petitory  action  by  the  heirs  of  Andr^  Bernard  to' 
recover  from  the  defendant  a  lot  of  ground  in  Chartres  street, 
New  Orleans.  The  plaintiffs  claim  as  heirs  of  their  ancestor, 
who,  they  allege,  died  in  possession  and  as  owner  of  this  pro^- 
perty,  in  1790. 

The  defendant  denied  that  the  plaintiffs  had  any  right  or  title 
to  the  property  claimed  and  could  not  maintain  their  action  ;' 
that  he  and  those  under  whom*  he  claints  have  been  in  the' 
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Ei8TKn?r  Di8.  peaceable  and  iininterrupted  possession  of  this  property  under  a 
April,  u^  yahi  title  for  upwards  of  thirty-one  years ;  and  that  it  was  sold 
BRUIT ARD*a  ]yy  (^q  widow  Bernard  in  November,  1816,  when  he  became 
the  purchaser.  He  pleads  every  prescription  applicable  and 
that  he  owns  and  possesses  by  a  good  and  valid  title  and  prays 
that  the  suit  be  dismissed. 

The  plaintiffs  claim  as  heirs  of  Andre  Bernard,  and  the  pro- 
perty was  alienated  and  sold  by  his  widow,  as  his  survivor, 
under  their  joint  will,  instituting  the  survivor  sole  heir  of  the 
other,  of  all  their  property ;  and  any  existing  at  the  death  of 
the  survivor  to  descend  to  their  heirs  in  certain  proportions. 
See  the  case  of  these  same  plaintiff's  against  P.  Soul6,  report- 
ed at  page  21  of  this  volume. 

There  was  a  judgment  for  the  defendant  and  the  plaintiffs  ap- 
pealed. 

Conrad  4'  DeniSy  for  the  plaintiffs  and  appellants  con- 
tended : 

1.  That  the  will  of  Andre  Bernard  contains  a  substitution  in 
their  favor,  and  that  the  defendant  is  without  title  except  for  one 
third  of  the  property  in  dispute. 

2.  That  even  supposing  that  the  clause  in  the  will  of  Andr6 
Bernard  in  their  favor  did  not  amount  to  a  substitution,  the 
wife  had  only  a  life  estate  in  a  portion  of  the  property  and 
could  not  transfer  a  title  to  any  greater  portion,  and  that  the 
plaintiffs,  being  the  legal  heirs  of  Andr6  Bernard,  are  entitled 
to  the  residue. 

BoseliuSy  for  the  defendant  and  appellee  < 

Morphy,  J.  delivered  the  opinion  of  the  court. 

This  case  cannot  be  distinguished  from  that  of  the  same 
plaintiffs  against  P.  Soul^,  decided  a  few  days  since  (ante  2l)» 
The  facts  are  the  same,  and  it  must  be  governed  by  the  same 
principles  and  reasoning.  Ad  a  petition  for  a  re-hearing  has 
since  been  filed,  it  is  proper  to  remark  that  the  main  groutfd 
tipon  which  that  suit  was  determined  was  the  construction  we 
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thought  proper  to  giro  to  the  will  of  A.  Beraardy  which  in  our  EAmmv  Dn. 
opinion  contained  a  substitution  de  eo  quod  $upererU.    The  '- 

other  point  that  the  substitution  had  failed  by  the  death  of  the      "heIiib**' 
substitnted  heirs  was  merely  stated  as  an  additional  irround,  ^'* 

and  reference  was  made  to  some  French  authorities ;  as  the 
will  then  under  consideration  was  made  under  the  laws  of 
Spain,  we  wonld  have  consulted  the  Spanish  commentators 
on  the  subject  in  preference  to  the  French,  had  any  been  at 
hand.  It  was  not  beliered  there  could  be  much  yariance  of 
opinion  between  them  on  the  subject  of  substitutions,  which  it 
is  well  known  descended  into  the  French  and  Spanish  jurispru- 
dence from  the  same  source,  the  Roman  law.  On  examining 
Gomez,  to  whom  we  haye  been  referred,  we  find  that  he  dis- 
tinguishes the  case  where  a  substitution  is  made  purely  and 
simply, .  and  that  in  which  it  is  made  under  a  condition.  In  th6 
first  case,  the  substituted  heir  transmits  his  rights  to  his  de- 
scendants if  he  dies  before  restitution  is  made  to  him.     In  the 

A  substitution 

second  case,  the  right  is  not  transmitted,  and  he  adds  that  a  of  heirs  to  uke 
substitution  to  take  effect  at  the  death  of  the  gravattu,  or  at  death  ofthe^a- 
toy  other  uncertain  time,  is  to  be  considered  as  conditional,  ac-  aSeerta?n  tfmew 
cordinxrto  the  leiral  axiom,  dies  incerttu  pro  conditione  habitur,  to  *>e  oonsidemj 

°  °  '^  ooDdiiional,  and 

Of  the  latter  kind  was  the  substitution  in  the  present  case ;  Go-  can   only   take 

,  effect     on     the 

mez,  Tarisb  resoiutiones,  chap.  6,  No.  9.     From  this  passage  happening  of  the 
it  would  seem  that  Gomez  does  not  hold,  as  is  supposed,  &  the"    condition 
doctrine  absolutely  adverse  to  that  reKed  on  and  in  8upp6rt  of  ^^^P®*^^** 
which  scTeral  French  authors  were  quoted  by  this  coutt. 

As  to  the  construction  to  be  given  to  the  will  of  Andr£  Ber*- 
nard,  we  have  again  attentively  considered  that  instrument, 
and  can  come  to  no  other  conclusion  than  thai  we  have  ex- 
pressed. It  is  true  that  there  are  two  separate  clauses  in  it,  one 
in  favor  of  the  substituted  heirs  of  the  wife,  the  other  in  favor 
of  those  of  the  husband  ;  although  by  the  place  they  occupy 
ih  the  wiU,  tbese  clauses  cannot  be  said  to  be  members  of  the 
same  sentence,  they  can,  in  our  opinion,  be  viewed  only  as 
parts  of  the  same  disposition,  and  according  to  every  rule  of 
construction  must  be  explained  by  each  other.     These  testators 

13  VOL.       XVIII. 


98 


CASES  IN  THE  SUPREME  COURT 


BBIHS 


eAsmv  Dn.  were  making  a  joint  and  mutual  will ;  it  was  uncertain  which 
Apruy  -^  ^f  ^^^  ^^^  would  survive  the  other ;  they  declare  that  the  sur- 
BBBHAiio's  yjyQy  ^\^^\[  \yQ  (}^Q  qq\q  ajj^  umversal  heir  of  the  other  ;  they 
then  provide  that  at  the  death  of  the  survivor  there  are  to  he 
two  sets  of  heirs,  who  are  to  take  in  different  proportions ;  those 
of  the  wife  one-third  of  the  estate,  and  those  of  the  husband 
two-thirds  ;  but  a  doubt  arises  as  to  what  property  it  was  in- 
tended should  be  thus  partaken.  Surely  the  two  clauses  must 
be  brought  together  and  if  one  of  them  contains  expressions 
showing  unequivocally  the  intention  of  the  testators,  they  must 
of  necessity  apply  to  the  other  clause  which  treats  of  the  same 
subject,  to  wit :  the  property  to  be  divided  among  the  substi- 
tuted heirs  in  the  stated  proportions.  If  these  expressions 
were  left  out  of  view  in  the  consideration  of  the  latter  clause, 
it  would  lead  to  the  anomalous  and  absurd  consequence  that 
the  will  would  have  given  to  the  survivor  the  right  to  alienate 
as  regards  one  set  of  heirs,  and  denied  her  such  a  right  as  re- 
gards the  other  set  of  heirs,  for  the  same  property. 

We  have  been  referred  to  a  case  reported  in  8  La.  Rep., 
233,  in  which  it  is  said  that  this  will  was  annulled  at  the  suit 
of  the  heirs  of  the  widow  Bernard,  as  containing  a  prohibited 
substitution ;  that  is:  one  which  prevented  the  alienation  of  the 
property.  It  is  doubtful  whether  that  case  should  be  of  any 
authority  whatever  in  this,  or  even  should  be  binding  on  the 
rights  of  the  parties  to  it.  The  suit  was  brought  against  an 
attorney  for  absent  heirs ;  no  enquiry  was  made  into  the  nature 
of  the  substitution ;  both  parties  admitting  that  it  was  one  pro- 
hibited by  the  laws  in  force  at  the  death  of  the  wife  in  1834. 
The  apinion  of  the  court  was  asked  on  a  different  point,  but 
this  they  refused  to  do ;  they  said,  **  as  both  the  appellant  and 
appellees  admit  the  disposition  of  the  property  by  the  will  is  a 
substitution  which  is  now  forbidden  by  law  and  ceased  to  be 
legal  in  this  country  on  the  adoption  of  the  Civil  Code  in  1808, 
it  follows  that  the  Court  of  Probates  decided  correctly  in  an- 
nulling and  setting  aside  the  will  on  the  ground  that  it  contain- 
ed a  substitution."     As  was  intimated  in  the  opinion  delivered 
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a  few  days  since,  we  might  have  decided  that  case  ob  the  Eastibv   Dis. 
ground  assumed  in  the  decision  just  quoted ;  but  as  Andre  — ^^ 
Bernard  died  in  1790,  and  some  doubts  were  entertained  whe-       °Tf^ 
ther  even  a  gradual  substitution  contained  in  his  will  would  not      mwcll. 
be  ralid  notwithstanding  the  subsequent  change  of  legislation  where  the  bat- 
on the  subject,  it  was  thought  more  advisable  to  examine  the  blrtUutcthe  w^ 
nature  and  extent  of  the  disposition  under  which  the  plaintiffs  ^'T^'',  ^  ^^ 

*^  '^  Bolt  heir,   with 

claimed.  This  enquiry  has  brought  us  to  the  conclusion  that  oondition  and 
widow  Bernard,  as  sole  and  universal  heir  had  the  power  to  at  the  death  of 
alienate  the  property  bequeathed  to  her ;  and  the  legacy  to  the  ^^ij,  ^J^JJ^' 
substituted  heirs  was  of  the  property  of  the  testators,  such  as  J^JJ.  ^*^^^ 
it  should  be  found  in  the  hands  of  the  survivor  at  the  time  of  of  their  hein  in 

,        ,       ,  certain  propor- 

he  r  death .  tions,  it  does  not 

inhUnt  the  mv' 

It  is  therefore  ordered  that  the  judgment  of  the  Diairici  ^ivorjwMU  Uv- 

_,  ,        ^         1      '  ^  inr,tronk alien- 

Court  be  ainnned  with  cost.  attng  the  pro- 

perty. 


DWY£R  V9.  POWEIil.. 

ATPIAL  WmOM  ms  COXXSMCXAL  COUVT  OF  VBW  OELSAHS. 

An  agent  who  apeculatea  on  the  purchase  made  for  liis  principal,  by  mani^ie- 
meot  to  get  the  article  cheap  and  charges  the  market  price,  it  not  acting  in  good 
faith. 

llie  practice  of  agents  charging  their  principals  more  than  they  pcy  for  an  arti- 
cle purehased  by  them,  is  illegal  and  should  be  discountenanced. 

This  is  an  action  to  recover  a  large  sum  of  money  as  dama- 
ges occasioned  by  the  defendant's  misconduct  and  bad  faith, 
while  acting  as  agent  of  the  plaintiff  in  the  purchase  of  a 
quantity  of  tobacco. 

The  plaintiff  alleges  that  he  advanced  money  to  the  defen- 
dant to  purchase  for  him  and  ship  to  his  order  at  La  Bacca,  in 
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Eastebit    Di8.  Mexico,  a  quantity  of  tobacco  in  bales.     That  he  purchased 
^^'      — L  and  shipped  1000  bales,  invoiced  at  $4  per  bale,  with  the  ex- 
^^^^^       penses  amounting  to  $4400,  for  which  he  reimbursed  himself 
powiLL.       out  of  the  funds  advanced  to  him ;  and  shipped  it  in  his  own 
schooner  at  25  per  cent,  higher  freight  than  usual.     That  the 
tobacco  was  damaged,  unmerchantable  and  wholly  unsuitable 
to  the  market,  by  which  he  lost  $90  per  bale.     He  prays  judg- 
ment for  $10,000  in  damages. 

The  defendant  denied  generally  the  plaintiff's  allegations 
and  especially  all  fraud  and  bad  faith ;  admitted  the  purchase 
of  the  tobacco  and  shipment  in  his  own  vessel,  ^nd  did  so  as 
agent,  in  pursuance  of  his  orders :  that  he  acted  as  agent  and 
in  good  faith,  and  if  the  plaintiff  has  suffered  any  loss  he  is  not 
responsible.  He  admits  he  did  not  give  $4  per  bale  as  charged, 
but  by  good  management  he  got  the  tobacco  for  $3 ;  and  it 
was  customary  to  charge  the  market  price ;  if  the  court  think 
proper,  however,  one  dollar  may  be  deducted  ;  that  he  pur- 
chased the  schooner  expressly  as  there  was  no  vessel  to  be 
chartered ;  and  shipped  a  larger  quantity  of  tobacco,  as  the 
plaintiff  stated  he  was  determined  to  engross  the  whole  trade. 
The  defendant  expressly  avers  that  so  far  from  owing  the  plain- 
tiff, the  latter  is  indebted  to  him  in  the  sum  of  $2020  24,  for 
freight,  charges,  insurance,  commissions,  &c.,  &c.,  according 
to  an  account  annexed,  and  for  which  he  prays  judgment  in 
jreconvention. 

On  these  pleadings  and  issues,  and  the  mass  of  evidence  ad- 
duced by  the  parties,  the  cause  was  submitted  to  a  jury,  who 
returned  the  following  verdict : 

"  We,  the  jury,  find  a  verdict  for  the  plaintiff,  Dwyer,  in 
the  principal  cause,  for  $3770,  which  includes  damages.*' 

A  strenuous  effort  was  made  to  obtain  a  new  trial,  and  over- 
ruled. There  was  judgment  confirming  the  verdict  from  whicl^ 
the  plaintiff  appealed. 

Strawbridge,  for  the  plaintiff. 
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C,  M,  JoneSf  for  the  appellant.  EAsmii    Dis. 

^pnl,  1841. 

Garland,  J,  delivered  the  opinion  of  the  court.  bwtse 

The  plaintiff  alleges  he  employed  the  defendant  to  purchase  w>^"^ 
for  him  a  quantity  of  tohacco  in  bales,  to  be  shipped  to  La 
Bacca«  That  he  purchased  one  thousand  bales,  for  which  he 
charged  him  four  dollars  per  bale,  while  he  had  only  paid 
three  dollars  for  it,  that  he  charged  four  hundred  dollars  for 
commissions  and  expenses,  and  that  the  tobacco  on  its  arrival 
at  the  place  of  destination  was  found  to  be  entirely  worth- 
less. 

The  defendant  admits  he  was  employed  as  agent  of  the 
plaintiff,  purchased  the  tobacco  for  him  in  good  faith  and  there- 
fore not  liable.  He  further  admits  he  did  charge  the  plaintiff 
one  dollar  per  bale  more  than  he  paid  for  it,  but  says  it  is  the 
custom  of  agents  in  New  Orleans  to  charge  the  market  price 
for  whatever  they  purchase,  although  they  do  not  pay  so  much 
themselves.  He  says  he  got  the  tobacco  at  three  dollars  per 
bale  by  good  management  and  thinks  he  ought  to  have  the 
benefit  of  it,  but  if  the  court  should  be  of  opinion  that  it  is  not 
correct,  he  is  willing  the  extra  dollar  per  bale  should  be  dis- 
allowed. He  further  avers  that  although  the  tobacco  was  not 
of  the  best  quality,  it  was  good  for  the  price ;  that  the  plaintiff 
refused  to  receive  it,  in  consequence  of  expected  hostilities  be- 
tween Mexico  and  Texas,  which  would  prevent  him  from  smug- 
gling it  into  the  territories  of  the  former  nation.  He  also  sets 
up  a  demand  in  reconvention  for  freight,  insurance  and  other 
charges. 

The  case  was  submitted  to  a  jury,  who,  after  an  examina- 
tion of  a  number  of  witnesses,  found  a  verdict  for  the  plaintiff    An  agent  vho 
for  $3770,  for  which  judgment  was  rendered  and  defendant  !JU^^J^^ 
appealed.  b^  **"  principal 

,  .  "J  management 

The  case  is  one  of  fact  entirely.     We  think  the  evidence  to     get      the 

article      cheap 

shows  the  tobacco  was  worthless  or  nearly  so.  We  also  think  and  charges  the 
that  an  agent  acting  in  the  manner  the  defendant  has,  is  not  not^  actmg^in 
in  good  faith.     We  cannot  give  our  assent  to  the  alleged  cus-  Sf^^fi"**. 
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li^AvrEitir  Dm.  tom  in  this  city  of  agents  charging  their  principals  more  than 
Sprti,  L^  ^j^gy  pay  for  articles  purchased  for  them,  and  adjudge  it  unlaw- 
MiLLAUDON     fuj  aud  dishoucst  although  the  agent  may  effect  his  bargains  by 

XT    All* 

vg.  good  management. 

M*DOHOUOIL 

The  jury  seem  to  have  understood  the  case,  and  we  see  no 
ofl^nteclS!!^  Sooi  reason  to  disturb  their  verdict. 

mSs  more"dwn      ^^^  plaintiff  has  pressed  us  to  allow  him  ten  per  cent,  da- 
they  pay  for  the  masses  for  a  frivolous  appeal.     If  he  had  come  before  us  aa  a 

ai'ticles  porchas-        °  ^^ 

ed  by  them  is  fair  merchant,  we  should  have  listened  to  him  with  more  favor, 
should  be  dis-  but  as  it  is  not  denied  his  object  in  purchasing  the  tobacco  was 
oouatenanc        ^^  violate  the  revenue  laws  of  another  nation,  we  do  not  think 
he  ought  to  be  much  favored. 

The  judgment  of  the  Commercial  Court  is  therefore  affirmr 
ed  with  costs. 
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lo  an  aetion  for  ilaader  ot  title,  when  the  defendant  reconyenes  and  aeti  up  title, 
it  becomes  essentially  a  petitory  action,  and  the  burden  of  proof  of  title  resta 
on  the  defendant 

The  last  warrantor  is  the  real  defendant  in  a  suit  against  his  vendees,  not  only 
against  the  party  vho  cites  him,  but  more  particularly  against  the  original 
actor. 

Copies  of  Township  Maps  are  not  admissible  in  evidence  when  better  endence 
can  be  procured. 

So  copies  from  public  documents  must  be  certified  by  the  proper  officer,  who  is 
the  keeper  of  the  original,  llie  surveyor  general  and  not  the  register,  lias 
authority  to  certify  township  maps  to  make  them  legal  evidence. 

The  court  will  look  beyond  the  confirmation  of  a  claim  by  the  land  commis- 
sioners ot*  congress,  enwnating  from  the  former  governments  of  Louisiana,  in 
order  to  ascertain  the  extent  and  boundaries  of  the  land  claimed* 
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When  the  expression  in  a  grant  or  title  only  conveys  a  certain  front  and  depth  fiiSTKair     Dis. 
the  gnuitee  or  purchaser  cannot  claim  by  diverging  lines  to  the  rear,  and     •^pnly  1841. 
thereby  obtain  more  than  the  superficies  contained  in  a  parallelogram. 

This  is  an  action  of  jactitation  or  slander  of  title,  instituted 
by  L.  Millaudon,  John  Slidell,  J.  Kohn  in  his  own  right  and  as 
syndic  of  the  cieditora  of  H.  G.  Schmidt,  and  F.  Frey,  against 
John  M'Donough.  The  plaintiffs  allege  that  on  the  17th  May, 
1S36,  they  purchased,  in  conjunction  with  C.  F.  Zimpel  and 
H.  T.  Williams,  from  A.  F.  Rightor,  a  tract  of  land,  forming 
a  part  of  what  is  generally  termed  the  Houmas  Grant,  situated 
in  the  rear  of  three  plantations  in  the  parish  of  Ascension,  on 
the  left  hank  of  the  Mississippi  river,  owned  hy  Douredon 
Bringier,  Fran9ois  Laville,  and  the  heirs  of  Wade  Hampton, 
beginning  at  the  distance  of  80  arpents  from  the  river,  and 
containing  90,413  superficial  arpents ;  the  lines  of  which  tract 
run  from  the  rear  of  the  said  plantations  to  the  Lake  Mau' 
repas. 

The  plaintiffs  further  allege  that  John  M'Donough  of  New 
Orleans,  publicly  asserts  that  he  is  the  true  owner  and  proprie- 
tor of  said  land,  or  of  a  large  portion  of  it ;  that  he  has  been 
amicably  requested  to  desist  from  slandering  their  title  ;  or  if 
he  has  any  himself,  to  institute  suit  and  establish  his  title ;  but 
that  he  declines  and  refuses  to  do  either ;  wherefore  in  conse- 
quence of  his  unjust  and  illegal  conduct  they  have  been  de- 
prived of  many  advantageous  offers  to  effect  profitable  sales. 
They  allege  that  they  are  the  true  and  lawful  owners  of  said 
tract  of  land ;  and  that  they  and  those  under  whom  they  claim 
have  been  in  possession  of  the  same  ever  since  the  21st  June, 
1777 ;  and  that  M'Donough  has  no  title.  >  They  pray  that  he 
be  cited  and  required  to  set  forth'  his  titles  such  as  they  are, 
and  if  he  fails,  that  they  be  foreyer  quieted  in  their  title  and 
possession,  and  have  judgment  for  $60,000  damages.  They 
annex  to  their  petition  the  act  of  sale  from  Rightor  to  them. 

M^Donough  joined  issue ;  pleaded  a  general  denial,  and  set 
up  title  to  the  land  in  question.  He  reconvenes ;  alleges  that 
the  plaintiffs  have  no  title,  and  prays  that  they  be  cited  to  an-' 
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Eavtbbit  Di8.  6wer  his  claim  in  reconTention,  and  be  compeLed  to  adduce 
April,  j^  ^^^  exhibit  their  titles;  and  that  he  have  judgment  decreeing 
him  to  be  the  lawful  owner,  and  quieting  him  in  the  possession 
of  said  land. 

The  plaintiffs  responded  to  this  reconventional  demand, 
averring  that  M'Donough  had  no  title  to  this  land,  but  that 
they  have  as  bona  fide  purchasers  from  A.  F.  Rightor,  whom 
they  call  in  warranty  and  require  to  defend  the  original  titles 
thereto. 

Rightor  appeared,  and  denied  that  he  was  responsible  in 
warranty ;  that  he  had  exhibited  the  original  titles,  with  which 
his  vendees,  the  plaintiffs,  were  well  acquainted,  and  that  they 
had  a  perfect  knowledge  of  the  pretended  claim  of  M^Do- 
nough.  He  avers  that  he  was  the  only  true  and  lawful  owner 
at  the  time  he  sold  this  land,  and  that  M'Donough  has  no  title 
whatever  to  the  premises  in  contest ;  but  is  now  bound  to  sue 
and  establish  his  pretended  claim  or  abandon  it. 

Upon  these  pleadings  dnd  issues  the  cause  was  tried  before 
the  court. 

The  first  question  raised  is,  on  whom  lies  the  burden  of  proof 
or  who  holds  the  affirmative  ?  It  was  ruled  to  lie  on  M^Do- 
nough.  Holding  the  affirmative,  he  produced  as  the  founda- 
tion of  his  claim,  a  French  grant  to  one  Pierre  Joseph  Delille 
Duparc,  dated  April  3d,  1769,  giving  natural  boundaries; 
having  20  arpents  front  on  the  Mississippi,  with  the  depth  be- 
tween it  and  Lake  Maurepas ;  embracing  land  where  formerly 
existed  two  indian  villages  of  the  Collapissa  Indians,  situated 
about  16  leagues  above  the  city,  measuring  from  the  plantatioii 
of  Allemand  to  that  of  Joseph  Lacomb,  a  mulatto  man.  This 
grant  appears  nevet  to  have  been  actually  or  definitively  lo*- 
cated. 

The  defendant,  M'Donough  offered  a  plan  of  plat  of  survey 
made  by  one  F.  V.  Potior,  purporting  to  be  a  plan  extracted 
from  minutes  of  his  operations  as  surveyor,  in  1806,  1808  and 
1812,  showing  the  lines  as  represented  by  him  of  the  eastern 
shore  of  the  Maryland  Louisiana  Company,  which  M'Do- 
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noQgh  claims,  and  others  marked  out  in  three  large  divisions,  EASTcmc  Dm. 
coYering  the  lands  embraced  by  the  villages  of  the  Collapissa  ^^  *  _ L 
Indians,  the  grant  to  Delille  Duparc,  &c.  This  plan  or  loca- 
tion fronts  on  the  Mississippi  river  and  extends  back  18  miles 
to  the  river  Amite,  opening  like  a  fan  by  diverging  lines ; 
and  upon  this  plan,  the  defendant  relies  as  a  location  of 
his  title.  It  is  made  out  and  signed  by  Potier,  styling 
himself  a  sworn  surveyor,  in  1812.  The  location  relied  on 
does  not  touch  Lake  Maurepas  as  required  by  the  French  grant 
to  Duparc,  and  does  not  purport  to  be  made  by  authority  of  the 
government  or  any  officer  thereof. 

From  all  the  evidence  adduced,  the  District  Judge  was  of 
opinion  that  the  defendant  failed  to  make  out  title  to  the  locua 
in  quo.  That  the  French  grant  under  which  he  claimed,  if  valid 
and  properly  located  by  parallel  lines  would  not  touch  or  in- 
terfere with  the  lands  claimed  by  the  plaintiffs.  There  was 
judgment  in  their  favor,  quieting  them  in  their  possession 
against  the  pretensions  set  up*  by  the  defendant,  and  he  ap- 
pealed. 

Preston  ^  Ilaley,  for  plaintiffs,  and  Rightor,  called  in  war- 
ranty 

Grymea  8f  Sirawbridge,  for  defendant. 

Garland 9  J.  delivered  the  opinion  of  the  court. 

The  Plaintiffs  allege  that  they  with  Henry  T.  Williams  and 
Charles  F.  Zimpel,  purchased  a  large  tract  of  land  of  A.  F. 
Rightor,  being  a  portion  of  a  claim  or  grant  generally  known 
as  the  HouM AS,  in  the  parish  of  Ascension.  They  took  posses- 
sion, with  the  intention  of  dividing  it  into  smaller  tracts  and 
selling  them  at  auction,  to  affect  a  partition ;  but  were  prevent- 
ed from  doing  so,  by  the  acts  and  conduct  of  the  defendant,  who 
publicly  declared  that  he  was  the  owner  of  a  large  portion  of 
the  land,  and  slandered  their  title.  They  say  they  have  re- 
quested him  to  desist  his  slanders  or  to  bring  suit  to  assert  his 
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EArmir  Uit.  title,  which  he  declines.  They  pray  that  he  be  compelled  to 
^^ '  _1-  set  forth  his  title,  if  he  has  any,  and  if  he  fail  to  do  so,  that 
they  be  quieted  in  their  possession  against  his  claims  and  pre- 
tensions, that  he  be  enjoined  to  desist  therefrom ;  and  farther, 
that  they  have  judgment  for  fifty  thousand  dollars  damages  for 
the  tortious  acts  of  said  defendant. 

The  defendant  pleads  a  general  denial,  then  specially  that 
the  plaintiffs  have  no  title  ;  he  further  avers  that  he  is  the  true 
and  lawful  owner  of  the  land  by  good  and  sufficient  titles,  and 
concludes  by  a  demand  in  reconvention,  in  which  he  prays  the 
plaintiffs  may  be  cited  to  answer ;  that  they  be  compelled  to 
produce  and  exhibit  their  titles ;  and  that  he  be  quieted  and 
maintained  in  his  possession  of  the  land. 

The  plaintiffs,   for  answer  to  this  reconventional  demand, 
plead  the  general  issue,  and  called  on  A.  F.  Rightor,  as  their 
warrantor,  to  maintain  and  defend  their  title  against  that  of 
M*Donough.     Rightor  answers  the  call  in  warranty,  by  a  plea 
of  the  general  issue ;  secondly,  that  the  plaintiffs  are  not  en. 
titled  to  the  remedies  against  him,  which  thay  claim ;  thirdly, 
that  they  had  a  perfect  knowledge  of  the  character  and  ex- 
tent of  the  defendant's  claim  when  they  purchased,  and  there- 
fore have  no  right  to  call  on  him  as  warrantor.     He  further 
says  the  plaintiffs  have  a  good  and  sufficient  title ;  that  M^Do- 
nough  has  none  at  all;  and  if  he  has,  he  is  bound  to  sue  the 
plaintiffs  to  establish  it  or  abandon  his  claim.     He  prays  that 
M*Donough  be  compelled  to  exhibit  his  title,  that  it  be  reject- 
ed, and  he  concurs  in  the  prayers  of  the  plaintiffs  against  him, 
(M*Donough). 

It  is  further  prayed  that  the  cause  be  tried  by  a  jury ;  but 
subsequently  the  parties  agreed  to  submit  the  question  of  titles 
to  the  court,  reserving  the  damages  to  a  trial  before  the  jury. 

The  issues  in  this  case  are  somewhat  complicated,  it  has 
"been  argued  at  great  length  and  with  eminent  ability.  A  va- 
riety of  questions  have  been  raised  by  bills  of  exceptions, 
which  with  the  evidence,  have  swelled  the  record  to  a  great 
size,  and  both  plaintiffs  and  defendant  evidently  desire  the  court 
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to  go  much  farther  into  an  investigation  of,  and  decision  upon, 
their  respective  titles,  than  is  necessary  for  the  settlement  of  the 
controversy  between  them.  We  think  we  can  see  difficulties 
enough,  likely  to  arise  out  of  both  these  claims,  in  which  per: 
sons  not  now  before  us  may  be  interested ;  we  shall  not  anti- 
cipate the  points  that  may  hereafter  be  made,  and  will  now 
only  decide  what  is  indispensable  to  the  adjustment  of  the  dif- 
ficulty between  the  parties  before  us. 

The  first  question  is  upon  which  party  lies  the  burden  of 
proof,  as  to  the  title  of  the  land.  The  defendant  says  it  rests 
upon  his  adversaries  and  their  warrantor.  We  think  difierent- 
ly  ;  the  reasons  given  by  the  District  Judge  in  his  judgment 
have  not  been  refuted,  and  are,  in  our  opinion  unanswerable. 
He  says  the  demand  of  the  plaintiffs  in  their  original  petition 
does  not  constitute  a  petitory  action.  It  is  destitute  of  the  first 
requisite  ofvthat  action  ;  not  being  brought  against  a  party  al- 
leged to  be  in  possession ;  C«  P.,  art.  43.  On  the  contrary  th« 
plaintiffi  allege  they  are  in  possession  and  are  disquieted  and 
prevented  from  making  a  legitimate  use  and  profit  out  of  their 
possession  and  title  by  the  words  and  acts  of  the  defendant,  for 
which  cause  they  ask  for  damages ;  and  that  he  be  enjoined 
from  setting  up  any  claim  for  the  future,  unless  he  do  it  at 
once,  either  in  the  present  action  or  by  another  suit.  It  is  true, 
the  defendant  says  he  is  in  possession  also,  and  had  he  rested 
his  case  upon  that  allegation,  it  is  possible  the  question  would 
have  been  limited  to  that  inquiry ;  according  to  article  49  of 
the  Code  of  Practice.  But  the  defendant  has  gone  further, 
without  excepting  to  the  form  of  the  action ;  he  comes  up  to 
the  mark,  sets  up  title  in  himself  and  institutes  a  reconventional 
demand,  asking  that  the  property  be  adjudged  to  him.  This 
reconventional  or  cross  action,  which  is  by  the  Code  of  Prac- 
tice consolidated  with  the  principal  or  original  suit,  is  clearly 
petitory ;  and  imposes  on  M'Donough  the  obligation  of  ma- 
king the  proof  requisite  to  sustain  his  demand.  So  fully  does 
this  seem  to  have  been  understood  by  the  parties  originally  that 
all  the  subsequent  proceedings  are  in  accordance  with  the  idea 
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April,  1841.    ^g.^     rjr^^  plaitttiflGi  citc  their  vendor,  Rightor,  in  warranty  to 

jutLAUDow     defend  their  title,  according  to  C.  Pr.,  articles  379  et  sequiter. 

va.         Every  provision  of  that  Code  assumes  that  the  warrantor  is  a 

defendant  in  the  issue.     There  are  various  decisions  of  this 

l*he  last  war-  court,  and  we  hold  it  to  be  well  settled,  that  the  last  warrantor 

r^i^'^drfendaia^  ^J^®  ^^^  defendant  in  a  suit  against  his  vendees,  not  only 

hU%endeef**not  ^ff^'^st  the  party  who  cites  him,  but  more  particularly  against 

only  against  ihe  the  oriirinal  actor.  That  person  in  the  present  suit,  so  far  as  Righ- 

1)arty  who  cites  °  , 

lim,  but  more  tor  is  gonccrned,  both  in  substance  and  form,  is  M'Donough, 

Dai*ticu1ai*lv     a~ 

gainst  the  origi-  whose  pretensions  he  is  called  upon  by  his  vendees  to  resist. 

nul  actor.  rj^^  question  has  been  heretofore  decided  by  this  court  in  9 

Martin,  556,  and  11  La.  Rep.,  188,  and  we  see  no  reason  for 
changing  the  precedents. 

M*Donough,  holding  the  affirmative  of  the  issue,  offered  in 
evidence  a  certified  copy,  from  the  register  or  record  of  com- 
plete grants  in  the  Land  Office  in  New  Orleans,  by  which  it 
appeared  that  on  the  3d  of  April,  1769,  the  French  Governor 
of  Louisiana  granted  to  Pierre  Joseph  Delille  Duparc,  pere, 
a  tract  of  land  having  thirty  arpents  front  on  the  Mississippi 
river,  with  all  the  depth  which  might  be  found  to  Lake  Mau- 
repas,  of  the  land  where  formerly  stood  two  villages  of  the 
CoUapissa  Indians,  situated  about  sixteen  leagues  above  the 
city  on  the  same  side,  to  take  from  the  plantation  of  a  person 
named  .......  AUemand,  and  join  that  of  a  free  mulatto 

man  named  Joseph  Lacomb.  The  usual  stipulations  and  re- 
servations are  made  in  this  grant.  To  its  reception  in  evidence 
various  objections  were  made,  which  were  overruled  and  bills 
of  exception  taken  by  Rightor,  and  the  grant  attacked  after  it 
was  received,  as  being  a  nullity  on  various  grounds.  It  is  not 
necessary  in  the  present  case  to  decide  any  of  these  questions. 
The  counsel  for  Rightor  on  whom  devolved  the  whole  de- 
fence of  this  case  (the  plaintiffs  not  appearing  at  all,  further 
than  to  join  issue  with  M'Donough)  insists  that  supposing  the 
grant  to  Delille  Duparc  to  be  genuine,  given  by  competent 
authority,  and  all  the  rights  of  the  grantee  vested  in  his  oppo'^ 
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aeat,  (ail  of  which  he  specially  denies  however)  that  then  this  eabtbnv  Dis. 
action  cannot  be  maintained^  because,  he  says,  being  for  a  cer-  ^P^*  *^^* 
tain  front  and  depth  and  it  not  being  specified  that  the  lines  are 
to  open  or  close  in  any  manner,  it  must  be  located  by  parallel 
lines,  and  the  evidence  shows  conclusively  that  if  so  located,  it 
will  not  touch  any  portion  of  the  land  claimed  by  the  plaintiffs. 
But  the  counsel  for  M^Donough  insist  the  lines  should  open 
upwards  of  twenty  degrees,  and  endeavor  to  prove  that  it  has 
been  located  and  should  so  continue,  as  to  let  the  lower  line 
touch  the  western  shore  of  Lake  Maurepas,  and  the  upper 
running  westerly,  strike  the  Amite  river,  at  a  distance  of  about 
nineteen  miles  from  the  Mississippi  and  nearly  that  distance 
from  the  point  where  the  lower  line  touches  the  lake.  Nothing 
is  said  in  the  grant  about  the  Amite  river,  nor  is  it  shown  that 
the  lines  should  open  in  this  manner  so  as  to  include  the  sites 
of  the  two  Indian  villages  mentioned  in  it.  If  this  location 
were  to  be  sanctioned  the  Duparc  claim  would  cover  some- 
where about  100,000  arpents  of  land. 

To  sustain  their  position,  the  counsel  for  M^Donough  insist 
strenuously  on  what  they  call  a  plat  made  by  Don  Carlos  Tru- 
deau,  in  1790,  which  they  say  indicates  the  partition  of  the 
tract  among  the  heirs  and  legal  representatives  of  Delille  Du- 
parc, as  on  it,  it  is  said,  the  lines  open  in  the  rear  as 
claimed.  This  document  was  objected  to  as  evidence  by 
the  counsel  of  Rightor,  but  received  by  the  court  with  the 
exception  of  a  written  memorandum  on  it,  and  a  bill  of 
exception  taken,  which  we  consider  it  unnecessary  to  decide 
on,  as  we  think  the  paper  does  not  prove  what  is  al- 
leged, nor  is  it  entitled  to  any  weight  as  evidence.  It  is 
neither  a  survey  or  plat,  or  a  copy  properly  authenticated, 
showing,  how  the  partition  was  made.  On  the  face  it  is  appa- 
rent a  partition  had  been  made  previously  and  there  is  evidence 
in  the  record  showing  it  must  have  been  made  several  years 
previous,  as  one  of  the  heirs  sold  her  portion  to  Fonteneau  in 
1784.  This  plan  is  evidently  nothin|f  more  than  a  sketch  made 
by  Tmdeau  to  represent  the  front  of  the  tract,  which  it  seems 
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Eastbeh   Dii.  had  increased  from  thirty  arpents  front  in  1769  to  upwards  of 
_  ^'''*^*  forty  arpents  in  1790.  There  is  not  about  it  that  particularity  and 

neatness  which  marks  the  operations  of  the  former  Surveyor 
General  of  the  Province  of  Louisiana.  The  lines  drawn  seem 
to  be  experimental  or  provisional.  None  of  those  running  out 
from  the  river  have  any  leng-th  marked  and  out  of  fifteen  lines 
drawn  or  dotted,  but  six  have  any  bearing  indicated,  and  that  is 
different  on  each  of  them.  The  statement  in  writing  on  the 
face  of  the  sketch  indicates  its  true  character.  It  is  not  in  the 
form  of  a  proces  verbal,  but  is  stated  to  be  a  note,  which  says 
that  the  land  belonging  to  the  succession  having  been  asserted 
to  have  thirty- five  arpents  front,  according  to  the  declarations 
of  the  parties  interested,  and  conformably  to  the  writings  and 
sales  passed  by  the  heirs  in  favor  of  Henri  Fonteneau,  Gelar 
Pedro  Le  Bourgeois,  Alexander  Laing,  mulatto,  and  Don  Fran- 
cisco Duparc,  the  son,  the  only  one  who  had  not  sold  his  por- 
tion ;  but  from  the  verification  that  was  had  in  the  month  of 
March,  1787,  repeated  this  day,  the  10th  of  August  in  thecur- 
rent  year,  the  same  was  found  to  contain  forty  arpents  and 
twenty-three  toises  front  on  the  Mississippi,  measured  upon 
the  lines  marked  (punteas)  a.  b.  c.  &c.,  &c.  This  is  dated  the 
10th  of  August,  1790,  and  signed  by  Carlos  Trudeau.  In  no 
part  of  this  note  or  statement  does  he  assume  any  official  cha- 
racter. If  this  plan  or  sketch  was  of  any  validity  at  all,  it 
would  perhaps  prove  more  for-  the  defendant  than  he  wishes,  as 
it  fixes  his  claim  in  the  parish  of  St.  John  the  Baptist,  instead 
of  the  county  of  Acadia.  In  connection  with  this  plan  we  find 
another  in  the  record,  which  is  authentic,  that  difiers  from  it  in 
various  particulars.  It  appears  that  Henri  Fonteneau  in  1784 
purchased  of  Madame  Macnamarra,  one  of  the  heirs  of  Delille 
Duparc,  her  portion  of  the  land,  being  one-fifth.  In  the  act  of 
sale,  made  in  presence  of  the  Commandant  of  the  Post  or  Pa- 
rish of  St.  John  the  Baptist,  the  land  is  described  as  a  tract  in 
that  parish,  having  seven  arpents  front  on  the  river,  by  the  or*' 
dinary  depth  (profondeurc^dinaire).  Not  a  word  is  said  about 
the  lines  extending  to  the  lake,  or  their  opening.    On  the  34th 
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of  September  in  the  year  1790,  Trudeau  makes  a  survey  of  this  KASTEmr  Die. 
land,  places  it  in  the  parish  aforesaid,  gives  it  a  front  of  eight  ^  ' 
arpents,  four  toises  and  three  feet  front,  and  states  the  lower 
side  line  to  run  north  eight  degrees  and  fifty  minutes  east,  and 
the  upper,  north  ten  minutes  west,  according  to  the  needle, 
without  attending  to  the  variation.  (Norte  ocho  grados  cin* 
qnento  minutas  este,  de  la  actual  agujasin  attendes  a  la  varia- 
cioD.)  This  varies  widely  from  other  plans  and  surveys  sub- 
mitted to  us,  it  in  fact  differs  from  any  other  plat  that  we  see  in 
the  record,  and  it  is  the  only  authentic  one  of  the  lower  por- 
tion of  the  Duparc  claim  made  by  authority  of  the  Spanish 
government.  We  have  no  other  evidence  of  any  well-founded 
claim  to  an  opening  towards  the  rear,  till  M 'Donough  and  Brown 
became  interested  in  the  land.  They  purchased  upwards  of 
eighteen  arpents  front  by  eighty  in  depth  of  Pierre  Le  Bour- 
geois the  8d  of  March,  1806,  and  in  the  act  of  sale  there  is 
nothing  said  of  the  lines  extending  beyond  that  depth  or  opening 
in  any  manner,  but  it  is  mentioned  that  two  plats  of  surveys 
exist  and  were  delivered  by  the  vendor  to  the  purchasers,  pa- 
raphed by  the  notary,  neither  of  which  are  produced. 
'  When  the  inventory  of  Delille  Duparc's  estate  was  made  in 
1T76,  the  land  is  represented  as  extending  to  Lake  Maurepas, 
but  not  a  word  said  of  there  being  an  opening  towards  the  rear. 
Sometime  after  M*Donough  and  Brown  purchased  of  Le 
Bourgeois,  they  presented  the  claim  for  confirmation  to  the 
Commissioners  of  the  United  States  in  the  eastern  district  of 
Louisiana,  and  represent  it  as  having  a  front  of  eighteen  ar- 
pents, three  toises  and  three  feet,  by  eighty  feet  deep,  and  hav- 
ing an  opening  of  twenty  degrees  and  aeventy-ane  minutes  to- 
wards the  rear,  and  with  the  exception  of  a  small  portion  it  was 
confirmed  to  that  extent ;  American  State  Papers,  vol.  2,  Pub- 
lic Lands,  332.  This  claim  was  based  upon  a  grant  of  the 
Spanish  Government  to  Le  Bourgeois,  nothing  being  said  about 
a  grant  to  Duparc. 

Another  portion  of  this  claim  was  derived  from  Duparc, 
through  L.  H.  Guerlain,  agent  of  the  Eastern  Shore  of  Mary- 


112 


CASES  IN  THE  SUPREME  COURT 


MILLAUDOir 
Vr  AL. 


Baitbiin  Dii.  land  Louisiana  Company.  We  have  carefully  examined  this 
^^*  -1-  branch  of  the  title  and  find  nothing  to  prove  the  claim  had  any 
opening  until  sometime  after  it  was  recognized  by  the  United 
States.  In  the  2d  vol.  American  State  Papers,  relating  to 
public  landSf  p.  297,  this  claim  was  presented  for  confirmation 
and  described  as  **  situate  on  the  east  side  of  the  Mississippi 
river,  in  the  county  of  Acadia,  containing  ten  arpents  and  seven 
toises  in  front,  and  in  depth  extending  to'  Lake  Maurepas, 
bounded  on  one  side  by  M^Donough  and  Brown,  and  on  the 
other  by  land  of  Antoine  Tregle."  Not  a  word  is  said  about 
an  opening.  The  claim  is  confirmed  for  a  depth  of  forty  ar- 
pents and  rejected  for  the  remainder.  On  pages  900  and  348 
of  the  same  volume  it  will  be  seen  these  claims  were  again  un- 
der the  consideration  of  the  Commissioners  and  rejected.  An 
examination  of  the  title  to  the  remaining  portion  of  this  claim, 
which  comes  through  Tregle,  establishes  the  fact  that  the  idea 
of  the  Duparc  grant  opening  towards  the  rear  was  of  modem 
origin.  It  is  certain  that  M*Donough  did  not  consider  it  as  ex- 
tending to  the  Amite  river  previous  to  1806,  as  he  was  himself 
established  on  that  stream  some  years  previous  under  a  diffe- 
rent title  or  as  a  trespasser. 

We  have  been  thus  particular  in  the  examination  of  all  these 
circumstances  to  show  that  the  effects  of  the  subsequent  action 
on  the  claim  are  not  such  as  contended  for  by  the  defendant. 

In  the  American  State  Papers,  vol.  3,  relating  to  the  Public 
Lands,  p.  254,  and  from  the  record,  we  ascertain  that  McDo- 
nough  &  Co.  again  applied  to  the  Register  of  the  Land  Office 
and  Receiver  of  public  monies  in  New-Orleans  to  report  on 
this  claim,  under  the  provisions  of  the  act  of  Congress  passed 
the  27th  January,  1813,  entitled  *'An  Act  giving  further  time 
for  registering  claims  to  land  in  the  Eastern  and  Western 
Districts  of  the  Territory  of  Orleans,  now  State  of  Louisiana.*' 
It  is  described  as  *^a  tract  of  land  situated  in  the  county  of 
Acadia  on  the  East  shore  of  the  Mississippi,  sixteen  leagues 
above  New-Orleans,  containing  thirty-two  arpents  front,  with 
a  depth  extending  as  far  as  Lake  Maurepas.     This  tract  has 
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formerly  been  claimed  before  the  Board  of  Commissioners  Eabtsrn  Di« 
and  the  depth  extending  beyond  forty  acres,  rejected  by  them 
for  want  of  evidence  of  title ;  but  the  claimants  have  since 
produced  a  complete  French  title  for  the  whole  quantity  claim- 
ed, in  favor  of  Delille  Duparc  under  whom  they  claim,  dated 
the  dd  of  April,  1769."  This  claim  is  placed  by  the  Regis- 
ter and  Receiver  in  the  first  class,  which  they  say  compre- 
hends such  claims  as  stand  confirmed  by  law.  It  will  be 
observed  that  the  grant  to  Delille  Duparc  is  now  spoken  of  for 
the  first  time ;  his  claim  whenever  mentioned  previously  was 
described  as  one  derived  from  the  CoUapissa  Indians,  yet  no 
mention  is  made  in  this  report  of  its  having  any  opening  in  the 
rear.  That  difiiculty  is  met  by  the  defendant,  by  the  produc- 
tion of  a  paper  which  he  says  is  a  survey  and  plat  of  his  claim 
made  by  F.  V.  Potier,  a  United  States  Surveyor,  which  it  is 
certified  was  offered  as  part  of  the  evidence  in  support  of  the 
claim,  when  last  presented  for  the  action  of  the  United  States 
Commissioners,  and  it  is  alleged,  that  as  the  claim  was  con- 
firmed, it  must  necessarily  be  so  to  the  extent  mentioned  in 
the  plat,  it  being  a  portion  of  the  evidence.  Admitting  for  a 
moment,  that  this  plat  is  valid,  we  are  not  prepared  to  say  that 
the  proposition  is  true  to  the  extent  stated.  One  piece  of  evi- 
dence does  not  fix  the  extent  and  character  of  a  decision,  but 
we  must  look  to  all  that  is  offered  and  the  amount  demanded. 
There  is  nothing  in  what  is  said  by  the  Register  and  Receiver, 
which  authorizes  a  belief  that  any  opening  wa^  claimed  or  any 
was  intended  to  be  confirmed.  McDonough  &  Co.  simply 
say  they  claim  a  "front  of  thirty-two  arpents,  with  a  depth 
extending  as  far  as  Lake  Maurepas,"  under  a  complete  title 
to  Duparc,  and  the  Commissioners  say  it  is  a  claim  that  stands 
confirmed  by  law. 

The  omission  to  mention  any  thing  about  the  plat,  goes  to 
show  it  was  not  regarded  or  had  but  little  weight,  and  we  can 
scarcely  suppose  that  so  important  an  opening  as  is  claimed, 
would  have  been  passed  over  in  silence  if  it  had  been  seri- 
ously pressed. 
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We  are  of  opinion,  that  the  plat  even  if  admissible  as 
evidence,  is  not  entitled  to  any  weight  as  establishing  the 
extent  of  the  claim.  Althoagh  Potier  says  he  is  a  sworn  Sur- 
veyor, commissioned  by  the  Surveyor  General  of  the  United 
States,  we  know  of  no  right  that  gives  him  to  run  out  claims 
under  the  direction  of  individuals  merely,  and  fix  the  boun- 
daries of  those  not  recognized  by  the  government.  It  is  not 
pretended  he  acted  under  any  authority  from  his  superior  in 
making  what  is  called  a  survey ;  it  never  was  presented  to  the 
Surveyor  General  for  his  approval,  nor  does  it  seem  to  have 
had  the  legal  sanction  of  any  one  authorized  to  act  in  the  pre- 
mises. Potier  does  not  pretend  it  is  a  regular  survey,  he 
calls  it  **Plan  extrait  des  minutes  de  nos  operations  d^arpen- 
tage  faites  dans  les  ann^es  1806, 1806  et  1812,  lesquelles  lignes 
en  divers  temps  ont  ^t^  parcourues  jusqu'k  la  riviire  Amite  et 
demarqu^es  conform^ment  aux  lignes  du  plan."  He  then  goes 
on  to  say  Delille  Duparc  had  derived  his  title  from  the  Colla- 
pissa  Indians  and  sold  it  to  various  persons.  He  does  not 
seem  even  to  have  heard  of  a  grant  from  the  French  govern- 
ment in  1769,  or  attempted  a  location  in  conformity  to  it. 

The  defendant  further  states,  that  his  claim  has  been  located 
by  the  United  States  since  its  confirmation,  and  surveyed  in 
the  manner  claimed  by  him.    To  establish  this,  he  offered  in 
evidence  copies  of  three  township  plats,  to  wit :  Township 
No.  10,  South ;  ranges  five  and  six  East,  and  township  No.  1 1 
South ;  range  five  East.    To  the  introduction  of  these  plats  as 
evidence,  Rightor  objected ;  because  the  papers  are  not  nor  do 
they  purport  to  be  copies  of  the  original  plats  of  those  town- 
ships, and  for  other  causes  mentioned  in  his  bill  of  exceptions. 
The  District  Judge  admitted  them  in  evidence,  in  which  we 
think  he  erred.     The  papers  are  copies  of  copies,  and  it  is  a 
well  settled  rule  of  evidence  that  they  are  not  admissible  as 
of       township  testimony  when  better  evidence  can  be  procured.     It  is  fur- 
minlble  In^eTi-  ^^^'  apparent  from  the  certificate  of  the  Register  of  the  Land 
deaee  when  bet-  Qflice,  that  they  are  not  correct  copies.    The  claim  of  McDo- 

ter  evideiiee  can  ^  j  r 

beprooured.      nough  is  represented  on  these  copies  in  a  manner  differing 
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from  that  in  which  it  appears  on  the  plats  in  the  Register's  BAvrsftv ,  Dis. 
office.  The  Register  states  on  one  of  the  plats,  that  on  the  *^*  -1^ 
original   "Section  No.  1  is  not  colored,"  but  that  he  had    ^"•^^''w** 
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'^represented  it  as  it  now  appears,  at  the  request  of  John  t»- 
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McDonough,  Esq.*'    The  coloring  of  these  maps  was  perhaps 
not  intended  to  deceive  or  impose  on  any  person,  but  when  it 
is  recollected  that  surveyors  represent  private  claims  properly 
located  on  their  plats,  in  a  coloring  different  from  public  lands 
or  doubtful  rights,  such  a  representation  is  calculated  to  make 
an  erroneous  impression.     But  the  objection  most  fatal  to  the  ^^^^  puulo^o^ 
reception  of  these  plats  as  evidence,  is  that  they  are  certified  S^^Sjaed"?* 
by  a  person  not  the  keeper  of  the  original.    The  Surveyor  the  proper  cm- 
General  of  the  United  States  for  this  State  is  the  officer  who  kc«^  of   the 
has  charge  of  the  public  surveys,  and  he  is  the  proper  person  ^l^ejor  gene^ 
to  certify  the  township  maps.    2  vol.  Land  Laws,  »4— sec.  6.  J^ljji^"*'*  £S 
The  copies  of  public  surveys  deposited  in  the  office  of  the  »»tliOTity       to 
Register  of  the  Land  Office  are  placed  there  for  his  govern-  ihip   maps   to 

makie  them  le- 

meat  and  to  enable  him  to  perform  the  duties  imposed  by  law,  gd  eTidenoe. 
bat  he  has  not  legal  authority  to  certify  copies  so  as  to  make 
them  legal  evidence.    The  law  entrusts  that  power  to  another 
person. 

Although  we  are  of  opinion  these  plats  were  improperly 
received  in  evidence,  we  have  examined  them  with  a  view^to 
see  if  the  pretended  survey  would   justify  the  claim  of  the 
defendant.     We  do  not  find  in  the  record  the  slightest  evidence 
of  authority  from  any  officer  of  the  United  States  to  locate  this 
claim  in  any  inanner.    The  acts  of  Congress  of  the  12th  of        ^!!i**be^ 
April,  1814,  and  the  dd  March,  1831,  direct  the  mode  of  lo-  yond  tbe  eon- 
eating  private  claims.     Land  Laws,  vol.  1,  655^— sec.  3—4.  oUim   bj    the 
Idem,  vol.  2, 294— sec.  6.  ■iooersT^ 

There  are  also  other  acts  of  Congress  in  relation  to  the  JS^^^^Jhe 
location  of  particular  classes  of  claims,  but  the  defendant  does  former  Kojern- 

^  meots  of  Looi- 

not  come  within  the  provisions  of  any  of  them.  tlana,  in  order 

It  has  been  decided  that  the  court  and  jury  will  look  beyond  extent  "  md 
the  confirmation  of  a  claim  by  the  land  commissioners  or  Con-  ^"iJlIJ"  aim^ 
gress  emanating  from  ^he  former  governments  of  Louisiana  in  «*• 
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Apnl,mu_  ^^_ii  La.  Rep.  687.— We  have  acted  on  that  principle  in 

"  et^al!°^     this  case,  and  see  no  reason  to  depart  from  our  previous  deci- 

T'«.  sions,  that   when  the  expressions  in  a  title  only  convey   a 

X'DONOUeH.  Ill  ^  ^ 

certain  front  and  depth,  the  grantee  or  purchaser  cannot  claim 
When  the  ex-  -^y  diverffincf  lines  to  the  rear,  and  thereby  obtain  more  than 

prenions    m    a     •'  o     o  ^  »  j 

grant  or    title  the  superficies  contained  in  a  parallelogram,  unless  there  be 

only   convey    a 

certain  front  something  in  the  grant  to  authorize  the  opening,  or  from  the 
grantee^or'pui^  peculiar  position  of  the  claim,  it  shall  be  necessary  to  give  the 
claim  by  dWcre-®"P®'^^^*^  quantity.  That  does  not  appear  necessary  in  the 
ing  lines  to  the  case  before  us. 

rear  and  there* 

^ob^n  more  y^q  repeat,  that  it  is  not  our  purpose  to  decide  in  any 
fioes   contained  manner  upon  the  validity  of  the  Houmas  grant  under  which 

in  a  parallelo* 

gram.  the  plaintiffs  jclaim,  nor  do  we  decide  any  thing  more  in  rela- 

tion to  that  alleged  to  be  in  favor  of  Delille  Duparc,  under 
w)iich  the  defendant  claims,  than  to  say,  whether  it  is  for 
thirty  or  forty  arpents  front,  and  is  eighty  arpents  or  more  in 
depth,  it  must  be  located  by  parallel  lines,  unless  the  confir- 
mation to  McDonough  and  Brown  for  eighteen  arpents  three 
toises  and  three  feet  front  by  eighty  in  depth,  should  for  that 
quantity  authorize  the  opening  mentioned  in  the  report  on  the 
claim,  but  it  cannot  extend  beyond  it* 

It  is  clear  from  the  evidence  before  us,  that  the  claim  of  the 
defendant  if  located  in  the  manner  specified,  cannot  in  any 
way  interfere  with  the  land  claimed  by  the  plaintiffs  as  shown 
by  the  plats  laid  before  us. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 
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A  promiie  to  eodorte  a  note  made  payable  to  the  defendant,  proved  by  parol 
eridenee  is  nufficieot  to  anthorize  a  recovery,  although  he  refused  to  put  his 
name  to  it. 

This  is  an  action  against  the  defendant,  as  payee,  and  on 
his  promise  to  endorse  a  promissory  note  for  $1429,  signed  by 
John  Hoey,  given  as  alleged  for  work  and  mechanical  labor 
done  and  materials  furnished,  at  the  plaintiff's  Iron  Foundry. 
The  note  is  not  endorsed  by  the  payee,  who,  it  is  alleged, 
refused  to  endorse  it  as  he  promised  to  do.  Judgment  is  de- 
manded against  him  for  the  amount  of  the  note. 

The  defendant  pleaded  a  general  denial. 

Witnesses  were  called  to  prove  the  promise  of  the  defendant 
to  endorse  the  note  sued  on ;  that  it  was  given  for  work  and 
repairs  done  on  a  steam  engine  belonging  to  John  Hoey,  the 
defendant's  son-in-law ;  and  that  the  plaintiff  would  have  seiz- 
ed and  sold  the  engine  to  remunerate  himself  but  for  the 
defendant's  promise,  to  endorse  the  note  in  question.  There 
was  a  verdict  and  judgment  for  the  plaintiff,  from  which  the 
defendant,  after  an  unavailing  effort  to  obtain  a  new  trial, 
appealed. 

Lockett  ^  MicoUj  for  the  plaintiff. 
Preston^  for  the  appellant. 

StfTum,  J.  delivered  the  opinion  of  the  court. 

Plaintiff  seeks  to  make  the  defendant  liable  for  a  sum  of 
$1480  18,  which  he  alleges  to  be  the  amount  of  a  note  of 
hand,  the  consideration  of  which  was  work  and  labor  done 
and  materials  furnished  by  him  to  one  John  Hoey,  for  and  to  a 
certain  steam  engine  by  him  made  for  the  said  Hoey.  He  re- 
presents that  to  secure  the  payment  for  said  work,  labor  and 
materials,  the  defendant  promised  to  endorse  the  note  which 
was  to  be  given  by  Hoey ;  that  after  said  work  was  done,  he 


LBBD8 

VS. 

BOSBMAN. 
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iSABTERir    Di8.  presented  the  note  to  the  defendant  who  declined  and  refused 
^^  *      — 1  to  endorse  the  same  as  promised ;  that  the  promise  to  endorse 
'*^°*        said  note  by  said   defendant,  was  his  chief  inducement  to 
BoziicAji.     execute  and  deliver  said  work  and  materials ;  and  that  without 
such  promise,  he  would  not  have  done  and  delivered  said 
work,  materials  and  engine.-»The  defendant  pleaded  the  gen- 
eral issue ;  the  case  was  submitted  to  a  jury  who  found  a 
verdict  for  the  plaintiff,  and  after  having  unsuccessfully  at- 
tempted to  obtain  a  new  trial,  the  defendant  appealed. 

The  record  contains  two  biUs  of  exceptions,  which  we  do 
not  deem  necessary  to  examine ;  one  of  them  was  taken  by 
the  defendant,  and  the  other  by  the  plaintiff.  The  former  re- 
lates to  evidence  adduced  by  the  plaintiff  to  prove  an  amicable 
demand  which  was  not  at  issue ;  and  whatever  might  be  our 
opinion  on  the  latter,  would  not  make  any  material  change  in 
the  final  disposition  of  the  cause. 

The  principal  facts  disclosed  by  the  evidence,  show,  that  in 
1832,  plaintiff  made  a  steam  engine  for  Hoey,  which  was  de- 
livered; that  Hoey  signed  a  note  made  payable  to  the  order  of 
the  defendant  for  the  price  of  said  engine,  which  note  was 
presented  to  said  defendant  who,  although  admitting  that  he 
would  have  endorsed  it,  if  the  engine  had  been  delivered 
when  it  was  promised,  declined  to  do  so  for  reasons  by  him 
assigned ;  a  witness  states  that  defendant  had  promised  to  en- 
dorse a  note  drawn  by  Hoey,  for  the  price  of  the  engine  in 
question,  which  is  the  same  note  sued  on,  and  that  Hoey  was 
present  at  the  time  said  promise  was  made ;  that  said  promise 
was  made  unconditionally ;  and  that  the  inducement  held  out 
to  defendant  to  endorse  the  note  was  to  prevent  plaintiff  seizing 
the  engine,  and  to  effect  a  sale  of  it  and  of  the  property  on 
which  it  stood.  Another  witness  testifies  to  other  facts  and 
circumstances  which  would  go  to  establish  a  promise  made 
previous  to  the  work  being  finished  and  delivered ;  but  Hoey 
himself,  the  principal  debtor,  and  son-in-law  of  the  defendant, 
swears  that  he  did  not  sign  the  note  till  several  months  after 
the  delivery  of  the  engine. 
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The  jury  heard  the  witnesses  who  testified  before  them,  and  Eastkhk   Dis. 
appear  to  have  entirely  disregarded  the  bearing  of  the  testi-  ^"^* 
mony  given  by  the  defendant's   son-in-law;  they  were  the       "Tirsow 
proper  judges  of  the  contradictions  found  in  the  evidence,  and    wackhousb. 
were  undoubtedly  induced  to  think  from  all  the  circumstances      . 

"^  A  promise  to 

of  the  case  that  when  Hoey  drew  his  note  to  the  order  of  the  endorse  a  note 

nuule     payable 

defendant  so  as  to  be  by  him  endorsed,  he  did  so  in  conse-  to  the  defen- 
qaence  of  an  understanding  previously  existing  between  them  "^i  ^^ijenc/, 
to  that  effect.  I'ti?;!^.*'*^"*  ^ 

aathorize  a  re- 

On  the  whole,  although  the  evidence  is  not  perhaps  so  con-  covery,    altho' 

!  .  .  .  l»e    refused    to 

elusive  and  satisfactory  as  might  be  required,  if  the  case  had  put  his  name  to 
been  tried  before  the  court,  we  are  not  prepared  to  say  that 
the  verdict  of  the  jury  is  so  manifestly  erroneous  as  to  make 
our  interference  necessary,  particularly  as  the  Judge  a  quo^ 
though  reluctantly,  has  not  thought  himself  bound  to  allow  the 
deTendant  the  benefit  of  a  new  trial. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  affirmed  with  costs. 


STETSON  ««•  9TACKHOUSB. 

APPBAL  FROM  THE  COMIfSBGIAL  C0I7BT    OF  HBW  ORLEAHft. 

The  endorsee  or  holder  of  a  note  who  takes  it  after  maturity,  holds  it  subject 
to  all  the  equities  existing  between  the  original  parties. 

So  where  S.  makes  his  accommodation  note  to  D.  to  enable  him  to  raise  funds 
with  an  onderstanding  that  the  latter  was  to  pay  it,  if  he  used  it,  and  he  passed 
it  to  the  plaintiff  after  it  -waa  due,  in  his  action  to  recover  of  the  maker  he  waa 
non-fiuited. 

This  is  an  action  by  the  holder  of  a  promissory  note  signed 
by  Wm.  Stackhouse  &  Co.  payable  to  the  order  of  Greenbury 
Dorsey,  six  months  after  the  20th  December,  1838,  for  $6163. 
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Eastsun    Di8.  Dorsey,  the  payee  and  endorser  is  also  a  member  of  the  firm 
■  ^P^'  ^^^'    of  Wm.  Stackhouse  &  Co. 

amsTsoH  'p[jg  defendant  arered  that  the  note  sued  on  was  given  with- 

sTACKBousB.  Qut  consideratlon,  entirely  for  the  use  and  benefit  of  Greenbury 
Dorsey,  whose  credit  was  bad,  with  a  view  to  raise  money ; 
and  it  was  agreed  that  if  he  used  the  note  he  was  to  pay  it  at 
maturity.  He  further  states  that  the  plaintiff  took  the  note 
after  it  was  due,  with  a  full  knowledge  of  the  circumstances 
under  which  it  was  given,  and  that  he  could  not  recover  of  the 
maker. 

Under  these  pleadings  and  issues  the  case  was  tried  before 
the  court. 

It  appeared  that  Wm.  and  Saml.  Stackhouse,  in  January, 
1839,  gave  to  Dorsey  a  mortgage  on  several  slaves  to  secure 
the  payment  of  this  note.  Dorsey  transferred  the  note  to 
plaintiff  after  it  became  due,  to  secure  him  against  the  endorse- 
ment of  a  bill  of  exchange.  Before  this  bill  was  due  and 
protested  the  plaintiff  sued  on  the  note.  The  question  then 
recurred,  was  the  want  of  consideration  set  up  in  the  defence, 
sufficient  to  avail  the  defendant  ? 

The  Judge  presiding  was  of  opinion  it  should  prevail.  On 
a  motion  for  a  new  trial,  the  judgment  first  rendered  being  for 
the  defendant,  was  changed  into  one  of  non-suit  against  the 
plaintiff,  and  he  appealed. 

O.  B,  Duncanj  for  the  plaintiff. 

Hoffman  8f  Jones ^  for  the  defendants. 

Morphy,  J.  delivered  the  opinion  of  the  court. 

This  suit  IS  brought  on  a  promissory  note  drawn  by  Wm. 
Stackhouse  &  Co.  to  the  order  of  and  endorsed  by  Greenbury 
Dorsey.  The  petition  alleges  that  the  said  firm  consists  of 
defendant,  S.  Stackhouse  and  Greenbury  Dorsey.  Thede- 
fence  set  up  is  that  this  note  was  given  to  the  payee  without 
consideration  and  entirely  for  his  use  and  benefit,  in  order  to 
enable  said  Dorsey  whose  credit  was  bad,  to  raise  money  upon 
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it;  that  it  was  aflteed  if  he  used  the  note,  he  would  pay  its  Kaiteiiii    Dit. 
amount  when  due,  and  that  plaintiff  took  the  note  with  a  full      ^^*^^'      J- 
knowledge  of  all  these  circumstances.     There  was  a  judgment      tTiTaoH 
below  in  favor  of  defendant,  which  was  afterwards  changed    itackhoum. 
into  one  of  non-suit,  on  a  motion  for  a  new  trial.    Plaintiff 
appealed. 

It  is  admitted  that  long  after  the  note  sued  on  became  due, 
it  was  pledged  to  the  plaintiff  to  secure  him  against  his  en- 
dorsement on  a  bill  of  exchange  drawn  by  Dorsey  on  one     j^  eodonee 
George  Young  of  Cincinnati.    It  is  well  settled  that  the  en-  ^^  ^^^^  ^  • 

°  ^  note  who  takes 

dorsee  or  pledgee  of  a  note  takes  it  after  maturity  subject  to  it  after  maturi^ 
all  the  equities  to  which  it  would  have  been  liable  between  toalltheequuiet 
the  original  parties  to  it.     The  evidence  shows  that  a/ter  the  es!e^"^oci^l 
note  was  made,  Stackhouse  &  Co.  gave  a  mortgage  on  several  P*'^^' 
slaves  to  secure  its  payment.     The  book-keeper  of  Dorsey 
testifies  that  he  understood  from  the  latter  that  he  had  obtained 
this  note  to  raise  money  with  it,  and  that  although  it  was  usual 
for  Dorsey  to  make  an  entry  on  his  books  of  all  notes  received 
by  him,  no  mention  whatever  was  made  of  this   particular 
note.    From  the  evidence  we  incline  to  think  with  the  Judge 
below  that  it  was  an  accommodation  note  given  to  Dorsey  to 
facilitate  him  in  his  business,  and  that  the  mortgage  was  given 
only  to  aid  its  negotiation.     The  defendant  has  at  all  events 
made  a  sufficient  showing  to  throw  upon  the  plaintiff  the  bur- 
then of  proving  a  consideration,   if  any  had  existed.— This 
was  not  even  attempted  to  be  done.    If  Stackhouse  &  Co. 
merely  lent  their  name  to  Dorsey  as  drawers  of  this  note     So  where  8. 
which  was  made  payable  six  months  after  date,  it  is  clear  that  oommod«Soii*^ 
having  failed  to  raise  money  on  it  before  its  maturity,  his  au-  ^JJiJ^i^/^'  ^ 
thority  to  dispose  of  it  had  ceased,  and  it  should  have  been  n>w  fonds  with 

an    undenlaiid* 

returned  to  them.    Besides,  if  it  be  true,  as  is  alleged  by  the  ingtfaat  the  lat- 

wi^fta%     np^a  A     ^^^     v^^ft  ^^ 

plaintiff  himself,  that  Dorsey,  the  payee  of  this  note  was  a  it,  if  he  aaedit 
member  of  the  firm  of  Stackhouse  &  Co.,  this  debt,  admitting  ^^  ^i^tiff 
it  to  be  real,  must  go  into  the  settlement  of  the  partnership  fii^.*^  ^^  ^'^t 

,  '      '^  '^  in  hit  aetion  to 

accounts,   and  this   defence  which    would  have  been  good  recover  of  the 
against  Dorsey  must  prevail  against  plaintiff  who  is  in  no  nnnnttri 
16        VOL.    xvin. 


idd 
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fiisTimv    Oft. better  situation  than  he;  having  acquired  this  note  after  its 
^^*  ^^''    maturity. 

mniTciPAUTT      The  judgment  of  the  Commercial  Court  is  therefore  afSrm* 
tit.  ed  with  costs. 

0RUAK8 
COTTOK  FRlSt. 
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MUmCIPAIiITY    No.  9  M.  ORI^BAHS  COTTOM  PRE8B» 


APPIAL  VEOM  THa  PARSH  OOUBT  POK  TBS   PARISB  AHD  GITT  OP 


The  right  to  future  aJbrmal  formatioD  or  battwre  is  a  vetted  right;  inherent 
In  the  property  itself,  and  forms  an  essential  attrihute  of  it ;  resolting  from 
natand  law,  in  consequence  of  the  local  situation  of  the  land  to  which  it 
attaches. 

Cities  may  acquire  jure  aUuvionu,  hut  it  must  be  as  owner  of  the  front,  or  a» 
Riparian  proprietor;  for  the  attuoion  is  but  an  accessory  to  the  principal 
estate  or  land. 

There  Is  nothing  in  the  Ronan  law  which  restricts  the  right  o£  attmion  to  pMv 
ti4olar  localities,  or  portions  of  land,  having  particular  names;  bat  the  right 
depends  on  the  question  whether  the  land  had  fixed  and  invariable  limits,  or 
a  natural  bonndary  on  one  side  by  a  water  course. 

The  Jesuits'  plantation,  oat  of  which  the  Iacim  m  qut  arises  was  originally  en- 
tiUed  to  the  allurion  or  battnre  in  its  front.  The  mere  act  of  incorporation 
of  the  city  in  1 805  changing  the  name  of  this  property  from  rural  to  urbane 
neither  made  the  ci^  a  front  proprietor,  so  as  to  acquire  jvre  alluvioniSf  or 
deprive  the  fii>nt  lots  of  the  right  to  such  accretion. 

The  onus  or  burden  consequent  on  the  right  of  alluvion  is  nattiral,  not  civil ;  it 
is  a  risk  arising  from  the  exposed  position  of  the  land,  not  the  expense  of 
making  embankments ;  for  the  right  of  alluvion  exists  on  streams  which  do 
•not  overflow. 

The  public,  through  the  agency  of  tlie  corporation,  has  the  sole  use  of  the  levee 
and  of  the  bank  of  the  river;  and  the  front  proprietors  cannot  extend  the  levee 
vlthoat  die  eonsent  of  the  corporation,  which  In  the  meantime  has  the  right  to 
make  aU  improvements  for  rendering  it  usefiil  to  the  public  and  favorable  to 
commerce 

The  French  government  in  laying  out  the  ancient  city  of  New-Orleans  left  an 
open  space  between  the  fitmt  row  of  houses  and  the  river,  marked  qtiai  on  the 
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plan,  vhieb  was  a  dedication  of  this  ^a«e  to  poUie  uM,aiid  it  beeane  tbere*  EligrBBii     Du, 

by  a  hau  pub&cut.  Aprils  1841. 

If  in  lajtng  oat  the  Faaboarg;a,  the  aootent  proprietors  of  those  riparian  estates,  xviricirAUTT 
had  left  an  open  space  between  the  front  street  and  the  riyer,  marking  it  as  a  *^'  ^ 

pablio  place  on^the  plan,  it  would  have  amounted  to  a  dedication,  if  accepted       oelbahs 
by  the  public.  cottok  vrms. 

But  none  of  the  plans  show  any  indication  of  Madame  Delocdand  her  vendees 
having  ever  dedicated  the  front  of  her  property  on  the  river  to  public  use:  on 
the  contrary  she  continued  to  exercise  acts  of  ownership  as  a  riparian  pfV' 
pnetvTftad  was  required  by  the  city  ordinance  of  1830  to  keep  up  the  levee  in 
fiontaasoch. 

Gariamdf  y.— The  right  of  alluvion  is  not  based  exdusavely  on  the  principle 
of  being  subjeot  to  the  expense  and  burden  of  keeping  up  roods  and  levees. 
The  Roman  jurists  say  it  is  a  mode  of  acquiring  propertjr  by  natural  law; 
that  it  is  just  the  advantages  of  the  thing  should  belong  to  him  who  supports 
its  disadvantages. 

The  plan  of  Madame  Oelord,  leaving  an  open  space  between  New  Levee  street 
and  the  river,  was  not  a  dedication  of  this  apace  to  public  use.  There  was 
nothing  marked  or  written  on  it  indicating  an  intenHon  so  to  dedicate  it 

There  is  no  particular  form,  necessary  to  a  dedication  of  land  to  public  use. — 
But  it  requires  the  assent  of  the  owner  and  the  fact  of  its  being  used  for  tlie 
purposes  intended. 

JIGntm,  J.,  dUneming, — ^Where  the  plan  of  a  City  or  Faubourg  fronting  on  a 
Wivigable  river,  or  the  sea,  has  an  cpen  space  between  the  front  row  of  houses 
4ir  alneet,  and  the  water,  it  becomes  part  of  the  port,  and  is  a  iocut  puAMcuff 
dedicated  to  public  uses,  without  any  other  designation  whatever. 

The  Battare  which  formed  in  front  of  the  Faubourgs  of  the  City  of  New 
Oriesns,  after  their  incorporation  vith  the  City,  became  the  property  of  the 
City,  and  not  of  the  fit>nt  proprietors. 

In  countries  governed  by  the  civil  law,  the  ports  or  landing  places  of  cities  si- 
tuated on  navigable  rivers,  IsIlcs  or  the  sea,  are  locuo  pubScuo,  in  which 
individuals  have  no  rig^t  of  property. 

The  plans  of  Faubourgs  Ddord  and  Saulet  laying  off  these  plantations  into  City 
lots  and  squares,  divested  the  owners  of  all  interest,  except  in  the  lots  and 
squares  sold  to  individuals,  8ce.  All  the  rest  was  dedicated  to  the  poUic. 
The  land  or  space  between  New  Levee  street  and  the  river  became  a  locuo 
pubOcuOf  destined  to  the  public  iue»  This  dedication  required  no  fuHher 
evidence  than  the  plan  and  the  use  of  these  places  by  the  public 

This  is  an  aetion  in  which  the  second  Municipality  claims 
tide  to  and  the  possession  of  a  paicel  of  ground  lying  in  its 
front,  within  the  limits  of  Faubourgs  Delord  and  Saulet,  boun- 
ded ID  front  on  Front  street,  on  the  upper  line  by  Roffinac 
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EASTxmN  Dit.  Street  by  property  or  lots  separating  it  from  Benjamin  street; 
Apnl,  1841^  ^^^  .^  ^^^  ^^^^  l^y  p^^^  Levee  street,  formed  by  alluvion  from 

xuRiciFALiTT  the  Mississippi  in  front  of  said  Fauboargs,  and  now  in  the 
t».  possession  and  claimed  by  the  Orleans  Cotton  Press  Com- 

OltLBANS 

coTTovpBut.  pany. 

The  plaintiffs  allege  that  this  alluvion  or  Batture  was  formed 
long  since  the  said  Faubourgs  were  incorporated  into  and 
brought  within  the  limits  of  the  City  of  New-Orleans  by  the 
act  of  incorporation  in  1805 ;  that  the  title  to  this  property  be- 
came vested  in  the  corporation  for  the  sole  and  exclusive  use 
and  benefit  of  the  public,  and  is  now  by  law  vested  in  Muni- 
cipality No.  2,  within  whose  limits  it  is  situated;  that  the 
Orleans  Cotton  Press  Company  have  proceeded  to  build  and 
erect  on  said  ground,  large  establishments,  buildings  and 
stores  for  pressing  and  storing  of  Cotton,  dbc;  and  have  appro- 
priated the  same  to  their  sole  and  exclusive  use.  They  pray 
judgment  declaring  that  the  title  to  said  property  U  vt8ttd  in 
thenif  for  the  use  and  benefit  of  the  public,  and  that  the  pos- 
session thereof  be  decreed  to  themf 

The  defendants  first  pleaded  the  peremptory  exception  of 
res  judicata^  founded  on  a  suit  of  Henderson  et  al.  vs.  Mayor 
et  al.,  in  3  and  5  La.  Rep.,  563,  416. 

For  answer,  the  defendants  pleaded  the  general  issue ;  and 
denied  specially  that  the  plaintiffs  had  any  right,  title  or  legal 
claim  to  the  premises  whatever.  They  further  aver  that  they 
are  riparian  owners  of  the  alluvion  or  Batture  which  has  by 
increase  and  accretion  attached  itself  to  their  front  property, 
situated  in  front  of  said  Faubourgs  Delord  and  Saulet ;  that 
they  own  and  possess  said  property,  originally  by  concession 
from  the  King  of  France ;  and  that  it  has  descended  by  va- 
rious conveyances  together  with  all  the  rights  to  increase  or 
Batture,  and  is  now  vested  in  them ;  that  they  cannot  be  di- 
vested of  their  said  property  without  their  consent  and  without 
just  and  previous  indemnity  :^and  finally,  if  the  act  of  incor*r 
poration  of  the  City  of  New-Orleans,  in  1805,  under  which 
the  plaintiffs  claim  title,  divests  them  of  their  title  it  is  in  viola* 
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tion  of  the  Acts  of  Congress  creating  >  the  territory  of  Orleans,  EAmiiK  Dm. 
the  treaty  of  cession,  and  lepu^cnant  to  the  constitution  of  the  -^P^*  ]^ 
United  States ;  and  that  so  far  as  said  act  affects  or  divests  mvhicipautt 

HO.  2. 

them  of  their  right  and  title  to  the  premises,  it  is  null  and         vs. 
void.     They  reiterate  that  they  are  Riparian  owners,  and  have  cotto*  prsm. 
been  burthened  with  the  charges  and  duties,  of  such. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

The  Parish  Court  sustained  the  plea  of  res  judicata  so  far  as 
respects  the  ground  or  square,  on  which  the  Cotton  Press 
stands  :*— Being  of  opinion  that  the  defendant's  claim  to  it  was 
confirmed  in  the  case  of  Henderson  et  al.  vs.  Mayor  et  al. 
The  evidence  of  the  case  consisted  of  various  plans  and  title 
deeds  from  Madame  Delord  and  others,  from  and  to  whom  the 
original  property  passed,  from  the  time  it  was  laid  off  into 
town  lots  in  1806,  7  and  8,  down  to  the  present  owners.  In 
February,  1806,  Madame  Delord  caused  a  plan  to  be  made  and 
laid  off  of  her  plantation,  lying  immediately  above  the  Faubourg 
St.  Marie,  into  city  lots ;  making  it  a  continuation  of  that  Fau- 
bourg. In  front  of  the  outer  range  of  lots  on  the  Batture  was 
Front  or  New  Levee  street ;  leaving  still  a  space  between  it 
and  the  river  Mississippi  or  water's  edge.  It  is  the  Batture  or 
alluvion  that  has  accrued  out-side  of  the  street  and  the  then 
levee,  that  forms  the  object  of  the  present  contestation  or  the 
lo€U»  in  quo. 

The  defendants  produced  evidence  to  show  that  they  and 
those  under  whom  they  claim,  $dways  claimed  and  exercised 
acts  of  ownership  over  the  alluvion  or  Batture  that  accrued  in 
front  of  their  property. 

The  plaintiffs'  demand  to  be  considered  in  the  place  of  ri- 
parian owners ;  that  the  open  space  left  between  Front  street 
and  the  river  in  1806,  as  represented  on  the  plan  of  Madame 
Delord,  became  public^-a  locus  puhlicue^  and  vested  in  the 
corporation,  under  the  act  of  1805,  as  a  public  place,  to  be 
administered  for  the  use  of  the  public;  and  further,  that  all  the 
accretions  or  alluvion  which  formed  in  its  front,  was  public ; 
partaking  of  the  same  character.    Of  this  opinion  was  the 
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EAiTKmir  Dtfl.  Parish  Court.    There  was  judgment  decreeing  the  title  to  the 

Afrrii,  1841.    gp^.^  ^f  Batturo  now  vacant  unoccupied,  lying  front  of  the 

XCVIC1FALITT  Cotton  Press,  situated  out-side  of  the  levee  and  road  estab- 

KO.  8. 

M. '        lished  by  the  corporation,  to,  and  vesting  it  in  the  plaintiffs  for 
oom?»xM.  .P^^^^^  u«e  and  purposes.    The  defendants  appealed. 

Mazureau^  for  the  plaintiffs,  maintained  that  the  question  in 
this  case  is— Whether  the  alluvion,  which  was  covered  by  the 
river  at  the  highest  stage  of  its  waters,  lying  outside  the  levee 
stretty  known  by  the  name  of  New  Levee  street,  at  the  time 
when  the  plantations  Delord  and  Saalet  were  erected  into 
faubourgs,  belongs  to  the  public  or  to  the  Cotton  Press  Com- 
pany ? 

The  facts  requisite  to  be  known,  and  the  truths  of  which  it 
is  necessary  to  be  satisfied,  for  the  purpose  of  coming  to  a  satis- 
factory conclusion,  by  a  correct  application  of  the  law,  are  the 
following : 

1st.  The  plantations  Delord  and  Saulet  were  portions  of  the 
ancient  plantation  of  the  Jesuits.  And  it  is  well  known  that 
according  to  the  acceptation  of  the  term  in  Louisiana,  planta- 
tion means  a  rural  estate,  that  is  to  say,  situated  beyond  the 
limits  of  a  town.  It  is  equally  well  known,  that  a  rural  pro- 
perty, lying  upon  the  bank  of  a  stream  or  river,  and  having  no 
other  boundary  on  that  side,  is  called  a  riparious  estate.  Such 
was  the  Jesuits'  plantation.  Such  were  the  plantations  Delord 
and  Saulet,  as  forming  parts  of  it. 

2d.  In  1805,  by  a  law  of  the  territory  of  Orleans  all  that 
tract  >of  country  included  within  the  following  boundaries  was 
erected,  incorporated  and  continued  to  be  a  city,  by  the  name  of 
New  Orleans,  to  wit : 

On  the  north  by  Lake  Pontchartrain,  from  the  mouth  of 
Chef  Menteur  to  the  bayou  Petit  Gouyou  to  the  place  where 
the  upper  line  of  the  plantation,  on  the  west  by  the  bayou  Petit 
Gouyou,  called  Mazange,  (since  of  Norbert  Fortier,)  passes ; 
from  thence  along  the  line  of  the  plantation  of  Forcel  to  the 
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IfisBiflBippi,  and  across  the  same  to  the  canal  of  Mr.  Ha-Bin-zmr   Dit. 
rang,  Ac-  ^J^*  ^^^' 

9d.  This  corporation  was  created  by  the  title  of   "  The  «^«cifaiitt 
Mayor*  Aldermen  and  Inhabitants  of  the  city  of  New  Or*  ««• 

leans. 

4th.  For  the  administration  of  the  property  and  affairs  of  the 
city,  the  same  law  created  a  Mayor  and  fourteen  Aiders 
men,  the  latter  to  be  elected  by  the  citizens;  for  which 
purpose  the  territory  of  the  city  was  divided  into  seven  dis- 
tricts. 

Sth.  The  sixth  district  embraced  the  plantations  Delord  and 
Sanlet,  and  extended  to  the  upper  limits  of  the  city. 

6th.  By  the  act  of  incorporation,  the  City  Council  was  em- 
powered to  impose  taxes  upon  every  description  of  property, 
moveable  and  immoveable,  situated  within  the  limits  of  the 
city,  for  the  purpose  of  raising  the  sums  necessary  **  for  light* 
ing,  cleaning,  paving  and  watering  the  streets ;  for  supporting 
the  city  watch,  the  levee  of  the  river,  the  prisons  and  other 
public  buildings,  and  for  such  other  purposes  as  the  police,  and 
good  government  of  the  city  required.  Provided,  that  no  real 
property  within  its  limits,  and  not  situated  in  any  part  thereof, 
which  shall  at  the  time  of  imposing  such  a  tax,  be  laid  out  into 
streets,  shall  be  taxed  for  the  maintenance  of  lights,  of  the  city 
watch,  or  for  wateri^  and  cleansing  said  streets."—^  Manremi^s 
Digest^ p.  Ill 

7th.  In  1807  or  1806,  the  plantations  Delord  and  Saulet,  the 
former  of  which  adjoined  the  Faubouing^  St.  Mary,  were  divided 
into  streets,  squares  and  lots. 

8th.  At  that  period,  there  existed  and  passed  between  the 
enclosed  lands  of  Mme.  Delord  and  Mr.  Saulet  and  the  river, 
a  levee  street,  being  the  continuation  of  the  levee  street  running 
along  the  front  of  the  Faubourg  St.  Mary,  still  existing  and 
known  by  the  name  of  Tchoupitoulas  street. 

9th.  There  existed  also,  outside  of  this  levee  street^  a  certain 
strip  of  ground,  known  here  by  the  name  of  batture,  which 
was  covered  by  the  rivei  at  the  annual  high  stage  of  its  watevs  ; 
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BAtTus    D».  a  part  of  which  was  susceptihle,  by  the  construction  of  a  ne# 

A        'It  PAI  ^  tf 

^    *      —  levee,  of  being  occupied  by  the  owners  of  the  origina];  estate. 
xuviciPAUTT       lOth.  In  the  exercise  of  their  riparian  and  still  rural  rights* 
V9.         and  wishing  to  take  possession  of  and  occupy  as  their  private 

OnLKARS  . 

COTTON  pB£8s.  property  the  portion  of  the  batture  capable  of  being  owned 
by  reason  of  its  elevation,  Mme.  Delord  and  Mr.  Saulet  con- 
structed upon  it,  in  advance  of  Tchoupitoulas  street,  a  new 
levee,  to  serve  as  a  street  or  road ;  which  they  called  '*  New 
Levee  street." 

11th.  This  being  done,  they  divided  the  whole  of  this  ac- 
cession into  streets,  squares  and  lots,  in  the  same  manner  as 
their  principal  properties  ;  leaving  outside  the  new  levee,  what 
remained  of  the  batture,  which  being  very  low  and  of  small 
extent,  continued  as  before  to  be  the  bed  of  the  river. 

12th.  In  this  manner  their  estates  were  enlarged  by  aU  the 
space  contained  between  the  two  streets ;  and  the  lots  formed 
from  this  accession  were  sold  by  them  in  the  same  manner  as 
those  forming  their  primitive  estates.  They  had  the  right  so 
to  do ;  no  one  contested  it. 

13th.  In  1810,  the  legislature  of  the  Territory  of  Orleans* 
passed  a  law  by  which  it  was  enacted: 

'*  Section  1.  That  the  keeping  and  repairs  of  the  levees  of 
every  real  property,  situate  on  the  banks  of  rivers,  which  have 
been  or  shall  be  for  the  future  divided  into  lots,  and  which  shall 
not  have  been  annexed  to  a  city  already  incorporated,  or  which 
shall  not  have  been  erected  into  a  city,  borough  or  village,  and 
as  such  incorporated,  8h(dl  be  at  the  charge  of  the  whole  of  the 
proprietors  of  the  lota  situate  on  the  said  real  property ;  and 
for  that  effect  the  parish  jury  shall  cause  to  be  valued  every  one 
of  the  said  lots ;  and  the  amount  to  be  paid  by  every  one  of 
the  proprietors  for  the  keeping  and  repairs  of  the  said  levees, 
shall  be  in  proportion  to  the  valuation  of  the  said  lots;  providedf 
that  in  the  valuation  of  the  said  lots  by  virtue  of  this  act,  the 
same  shall  be  valued  ivithout  including  in  the  said  estimation 
the  value  of  any  part  of  the  improvements  which  might  have 
been  made  by  the  owners  on  the  said  lots* 
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*'  Section  2.  That  the  repairs  of  the  ro&ds,  streets,  or  ave-  Eastirn    Dit. 
nnes  on  the  said  real  property,  divided  into  lots  without  having      ^'   .  — 
been  incorporated  or  annexed  to  some  <5ity,  borough,  or  village  '"'"c'^^^i'" 
already  incorporated,  shall  be  made  by  the  proprietors  of  the  «*• 

lots  in  front  whereof  the  said  roads,  streets  or  avenues  are  to  corroir  press. 
ran  conformable  to  the  plan  of  the  said  real  property,  situate 
on  the  banks  of  a  river  and  divided  into  lots  as  aforesaid." 

14th.  In  September,  1812,  the  limits  of  the  city  were 
changed,  or  at  least  narrowed,  by  law.  The  upper  limit  was 
reduced  to  the  Nuns'  plantation  (at  present  the  faubourg  An- 
nunciation.) 

15th.  The  same  law  made  a  new  division  of  districts,  and 
enacted  that  the  settlements  between  the  suburb  St.  Mary  and 
the  Nuns'  plantation,  should  form  the  7th  ward  and  elect  one 
alderman. 

16th.  In  March,  1818,  the  upper  limit  of  the  city  was  again 
extended  and  carried  up  to  the  lower  limit  of  Miss  Macarty's 
plantation,  and  the  space  between  this  limit  and  the  preceding 
was  constituted  the  eiglAh  ward. 

17th.  Prom  and  after  the  year  1812,  the  seventh  ward  al- 
ways elected  and  sent  an  alderman  to  the  city  council,  and  as  I 
have  before  stated  the  plantations  of  Delord  and  Saulet  were 
comprised  within  its  limits. 

18th.  It  is  since  1812,  that  the  defendants  or  their  predeces- 
sors purchased  that  portion  of  the  batture,  which  after  the  cre- 
ation of  the  original  property  into  faubourgs  and  the  accession 
of  the  alluvion,  I  have  before  mentioned,  remained  outside  the 
levee  street  called  New  LeVee  street,  was  covered  by  the  wa- 
ter at  the  high  stage  of  the  river,  and  formed  a  part  of  its  bed. 

19thk  This  space  taken  from  the  batture,  and  consequently 
from  the  bed  of  the  river,  embraces,  by  the  defendants'  state- 
ment, the  entire  front  of  the  faubourgs  Delord  and  Saulet,  by 
ao  irregular  depth. 

2(Hh.  The  cotton  press,  erected  on  this  batture,  occupies  a 
depth  of  about  three  hundred  feet,  being  in  proportion  to  the 
17  VOL.     xviii. 
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Kimmir    Dtt.  total  depth  of  those  faubourgs,  as  one  to  nineteen  nearly,  or 

ApTti,i^u     -^  other  words,  as  a  narrow  strip  of  list  to  a  piece  of  cloth. 

MUHiciFALiTi       21st.  Siuco  1808,  the  period  at  which  the  faubourgs  Delord 

v»,         and  Saulet  were  created,  up  to  the  date  of  the  defendants'  pur- 

coTTOM  PRBM.  chaso,  and  from  thence  to  the  present  time  the  batture  has 

been  continually  increasing,  and  extending  itself  towards  the 

opposite  shore,  by  reason  of  the  deposits  made  by  the  river  in 

its  high  stages. 

22d.  In  1831,  they  pretended  to  have  a  right  not  only  to  the 
alluvial  soil  upon  which  their  cotton  press  is  built ;  but  also  the 
remainder  of  the  batture,  which  by  their  own  admission,  form- 
ed a  part  of  the  port,  and  in  consequence  they  instituted  suit 
against  the  Corporation,  denying  its  right,  either  to  remove 
from  the  batture  the  nuisances  which  obstructed  the  free  use 
given  by  law  to  the  public,  upon  all  the  part  situated  beyond, 
as  well  as  upon  the  banks  of  the  river ;  to  construct  a  new  le- 
vee, or  to  make  a  road  at  its  foot ;  except  in  consideration  of  an 
indemnity  previously  granted  and  paid. 

23d.  The  judgment  rendered    in  that  suit  maintained  the 
^corporation  in  its  right  to  clear  the  batture  and  make  a  new  le* 
vee,  but  decreed  that  it  should  pay  an  indemnity  for  the  space 
to  be  occupied  by  the  street. 

24th.  Since  the  rendition  of  this  judgment,  the  ^obstructions 
on  the  batture  have  been  removed,  and  a  levee  has  been  made 
by  the  corporation,  which  serves,  at  the  same  time,  as  a  street, 
throughout  the  whole  front  of  the  faubourgs  Delord  and 
Saulet. 

These  facts  being  known,  we  will  again  state  the  question 
to  be  examined. 

Does  the  batture  upon  which  the  cotton  press  is  built,  and 
that  which  lies  outside  the  levee  constructed  by  the  corporation 
in  1831 ,  belong  to  the  city  ;  or  to  the  defendants  ? 

In  other  terms :  does  this  batture  belong  to  the  nine  indivi- 
duals composing  the  Cotton  Press  Company,  and  which,  ad- 
mitting their  title  to  be  valid,  occupies  the  whole  front  of  the 
two  faubourgs,  by  a  depth  of  perhaps  three  hundred  feet  ?  or 
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does  it  belong  to  the  public,  to  the  city,  of  which  many  hun-  Eirrsmv    Dit. 
dreds  of  citizens,  owners  of  houses  and  lots,  situated  in  these    ^^*^'^^^' 
two  faubourgs,  of  which  the  cotton  press  occupies  the  whole   «'?»icifautt 
front,  form  part  ?  tw. 

Such  is  the  question  I  am  about  to  examine ;  I  will  first  state 
the  general  rule : 

"  The  alluvions  belong  to  the  riparian  proprietors.  This 
rule  is  founded  upon  the  equitable  principle,  that  he  who  is  ex- 
posed to  loss,  should  profit  by  the  gain." 

I.  It  results  from  these  facts,  that  the  Cotton  Press  Com- 
pany is  not  a  riparian  proprietor  of  the  description  of  those, 
who  are  exposed  to  loss  by  the  inroads  of  the  river.  If  the 
river  detaches  suddenly,  or  insensibly  and  successively,  certain 
portions  of  the  soil,  so  that  in  the  end  the  levee  and  road  dis- 
appear, the  Orleans  Cotton  Press  Company,  will  not  be  bound 
to  furnish  another  road  and  levee  to  the  public,  in  the  place 
of  those  so  destroyed.  It  is  nevertheless  true,  that  the  Jesuits, 
and  also  the  persons  who  purchased  parts  of  their  plantation, 
were  obliged  to  furnish  the  road  and  levee ;  and  that  the  Cot- 
ton Press  Company,  allege  themselves  to  be  in  their  place  and 
stekd,  and  like  them  riparian  proprietors. 

But,  when  in  1831,  the  city  wished  to  exercise,  upon  this, 
their  self  styled  riparian  property,  the  right  of  servitude,  via 
et  iier^  created  in  its  favor  by  law ;  what  was  the  conduct  of 
the  immediate  authors  of  the  Cotton  Press  Company  ?  They 
refused  to  permit  the  servitude,  and  a  solemn  judgment  de- 
clared, that  they  owed  it  not.  What  consequence  results  from 
that  this^  they  were  not  riparian  proprietors.  Had  they  been 
riparious  owners  of  a  rural  estate,  they  would  not,  and  could 
not,  have  been  allowed  to  dispute  the  right  of  servitude  sought 
to  be  exercised  by  the  public.  The  court  would  never  have 
admitted  their  denial.  It  would  never  have  declared  that  the 
public  could  only  take  the  road  by  paying  for  it.  It  did  so 
decree  in  a  most  positive  manner ;  and  in  thus  deciding,  de- 
clared that  they  possessed  not  the  fights,  were  not  in  the  place 
and  stead  of  the  Jesuits ;  who  were  bound  to  furnish  a  road 
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Eaiterm    Dis.  and  levee ;   and,  consequently,  that  th^y  possessed  not  the 

^  > '    ^'    ]qpd  of  property  that  could  acquire  hy  alluvion;  for,  once 

"^^io'^al""  more,  the  accession  hy  alluvion  accrues  only  as  a  compensa- 

^-  tion  for  the  loss  and  chanres  to  which  the  riparian  owner  is 

GOTTOK  PHB88.    eXpOSCd. 

''Q,ui  sentit  onus,  sentire  dehet  commodum,  et  e  contra." 

}I.  In  the  first  place,  I  maintain,  that  hy  law,  the  alluvion 
only  accrues  to  the  owner  of  a  rural  estate  hordering  on  a 
river. 

In  the  second  place,  that  the  alluvions  formed  on  the  shores 
in  front  of,  and  united  to  cities  and  their  suburbs,  belong  to 
those  cities.  I  commence  with  the  first  of  these  propoei- 
tions : 

The  alluvion  only  accrues  to  the  owner  of  a  rural  estate, 
bordering  on  a  river. 

The  text  of  our  Civil  Code,  art.  501,  is  as  follows : 
"The  accretions,  which  are  formed  successively,  and  imper- 
ceptibly to  any  soil  situated  on  the  shore  of  a  river  or  creek, 
are  called  alluvions, 

"The  alluvion  belongs  to  the  owner  of  the  soil  situated  on 
the  edge  of  the  water,  whether  it  be  a  river  or  creek,  and 
whether  the  same  be  navigable  or  not,  who  is  bound  to  leave 
public  that  portion  of  the  bank  (le  chemin  de  halage)  which  is 
required  by  law  for  the  public  use." 

To  any  person  who  has  studied  the  civil  law  of  Louisiana, 
and  knows  the  source  from  whence  this  text  is  drawn,  as  well 
as  the  legal  acceptation  of  the  term  'j/bnrf»  riverain"  (ripor 
rious  estate)  this  text  is  sufficient  to  form  a  decision  on  the 
conflicting  claims  of  the  city  and  private  individuals,  owners 
of  lots,  which  are  only  portions  of  the  estate  (fonds)  upon 
which  the  city  is  founded  (fondle.) 

He  will  entertain  no  doubt,  that  the  city,  and  not  the  owners 
of  these  lots,  is  the  riparian  owner. 

There  is  an  additional  reason  to  strengthen  an  opinion, 
which  nothing  should  shake;    it  is  that  if  the  river  carries 
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away  its  bank  and  the  road  bordering^  it,  a  new  bank  must  be  Kurrtm    Dit. 
left,  and  a  new  road  constructed  for  the  use  of  the  public.  ^^ 

But  the  owner  of  a  lot  or  site  in  front  of  that  city,  which  is  «u«>cwautt 
nothing  more  than  a  measured  and  limited  parcel  of  its  domain  vt. 

(fonds)  cannot  be  obliged,  by  law,  to  make  a  gratuitous  sur-  cottoh  Fniaf. 
render  of  his  lot  or  front  site,  for  the  purpose  of  furnishing  a 
new  bank  and  road  for  the  public  use.  It  is  upon  the  city,  as 
a  body  and  community  that  this  charge  is  imposed;  and  which 
it  would  be  obliged  to  acquit,  by  purchasing  the  lots,  on  which 
the  houses  forming  the  front  of  the  city,  are  built.  It  would 
have  no  other  resource ;  and  the  price  of  this  indispensable 
acquisition,  since  the  bank  and  road  must  be  furnished,  would 
have  to  be  paid  out  of  the  taxes  and  other  revenues  contri- 
buted by,  and  belonging  to  the  citizens  collectively. 

III.  A  superficial  pbserver  would  say :  the  lot  upon  which 
my  house  is  built,  situated  in  front  of  the  city,  is  an  estate 
(fonds.)  Between  it  (ce  fonds)  and  the  river,  there  is  no  other 
estate  (fonds,)  consequently  it  (ce  fonds)  is  riparian.  There- 
fore, if  the  river,  either  by  degrees,  or  suddenly,  carries  away  , 
the  bank,  the  road  and  my  estate,  (fonds)  no  one  will  indem- 
nify me.  Being,  therefqre,  exposed  to  the  loss,  I  ought  to 
profit  by  the  accession  of  alluvion. 

To  this  I  reply,  that  he  who  purchases  a  city  lot,  does  it 
with  a  knowledge  of  the  fact,  because  he  cannot  pretend  igno- 
rance of  the  law ;  at  his  peril  and  risk,  because  his  lot  is 
measured,  and  has  fixed  limits;  because  the  road  or  street, 
which  bounds  his  lot,  does  not  belong  to  him,  and  he  has  only 
the  use  of  it  in  common  with  every  body;  and  lastly,  because 
he  is  not  personally  charged  with  the  keeping  and  repairs  of 
the  road,  bank,  or  levee.  Therefore  it  would  be  unjust,  when 
protected  by  the  revenues  of  all  his  fellow  citizens,  against 
the  inundations  of  the  river,  and  only  supporting  in  common 
with  them  the  expenses  of  thp  construction,  keeping  and  re- 
pairs of  the  roads,  streets,  and  levees,  that  he  should  alone 
profit  by  the  alluvion.  Because  if  instead  of  an  accession  by 
alluvion,  a  loss  should  accrue  by  the  destruction  of  the  bank. 
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Eastbrit    Di8.  levee,  and  roads,  it  would  fall  upon  the  whole  of  his  fellow 

^* '      _1  citizens,  individually  and  collectively. 
xuHiciFALiTT       jf  kis  soU  be  carried  away  by  the  river,  his  fellow  citizens, 
v«.  and  the  whole  community  would  lose,  by  the  same  event,  all 

corroir  preu.  the  bank,  road  or  street  lying  beyond  it ;  and  moreover,  all 
the  space,  besides  that  formerly  occupied  by  his  lot,  which 
.  would  be  necessary  to  replace  the  bank  and  road  so  destroyed, 
and  for  the  construction  of  a  new  levee  at  such  a  distance,  that 
in  case  of  a  repetition  of  the  accident,  they  should  be  exposed 
less  frequently  to  ihe  same  expenses.  Indeed  I  am  still  at  a 
loss  to  conceive,  after  long  study  and  serious  reflection,  how 
the  defendants  could  have  had  the  assurance  to  put  forth  their 
present  pretensions. 

They  pretend  to  say,  that  they  are  in  the  place  and  stead  of 
Mme.  Delord  and  Mr.  Saulet,  and  also  of  the  Jesuits,  and  to 
advance,  that  they  are  entitled,  to  the  same  rights  as  the  latter. 

Yet  the  Jesuits  were  owners  of  a  rural  estate,  having  the 
river  for  its  limits ;  and  Mme.  Delord  and  Mr.  Saulet,  having 
purchased  portions  of  that  property,  were,  until  the  division 
of  their  plantations  into  lots  and  streets  of  faubourgs,  actually 
riparian  owners  of  rural  estates.  Where  are  those  rural  pro- 
perties at  the  present  day  ?  we  look  in  vain  for  them.  They 
have  disappeared  by  their  conversion  into  urban  properties ; 
by  the  change  of  a  plantation  to  a  city. 

You  are  proprietors  of  a  riparian  estate  and  in  the  place  and 
stead  of  Mme.  Delord,  Mr.  Saulet  and  of  the  Jesuits,  and 
nevertheless  you  did  not  purchase  from  either  of  them.  But 
the  hundreds  of  persons  who  own  lots,  sold  by  Mme.  Delord 
and  Mr.  Saulet,  are  also  in  the  place  and  stead  of 'those  two 
persons,  and  of  the-  Jesuits.  Have  not  they  equally  as  much 
right,  as  yourselves  to  the  alluvion  ?  I  firmly  believe  it ;  for 
they  all  purchased,  as  you  did,  portions  of  that  large  riparian 
and  rural  property  (fonds)  which  being  exposed  to  loss,  had 
by  law,  the  right  of  accession  by  alluvion.  Every  portion  of 
that  property,  has,  in  proportion  to  its  value,  the  same  charges 
to  support  as  yourselves ;  each  one  ought  therefore  to  enjoy 
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the  same  advantages.      This  is  so  far  true,  that  the  law  of  EAi-mmTr   Drs. 
1810,  upon  which  you  rely,  has  divided  among  all  the  inhabi*      ^^* 
tants  of  the  faubourg,  without  distinction  as  to  situation,  the  "*'''^^''i"'" 
charge  of  the  levee,  imposed  originally  upon  the  Jesuits,  and  ««• 

after  upon  Mme.  Delord  and  Mr.  Saulet.     Consequently  this  cotton  prkm« 
charge  being  imposed  upon  all  the  inhabitants,  upon  the  pub- 
lic of  the  faubourgs,    the  advantage  cannot  accrue  to   you 
alone,  to  the  exclusion  of  all  the  others. 

Admit  the  system  contended  for  by  the  company,  it  results, 
that  if  the  owner  of  a  property  bordering  on  a  river,  and  hav- 
ing a  depth  of  forty  arpents,  sells  the  whole  of  his  land,  with 
the  exception  of  the  space  occupied  by  the  bank,  the  road, 
and  every  thing  lying  beyond  the  levee;  his  vendee  will  not 
be  a  riparian  proprietor,  and  cannot  profit  by  alluvion.  Ne- 
vertheless, if,  instead  of  an  accession  by  alluvion,  the  bank, 
road  and  levee,  should  be  carried  away  by  the  river,  the  land 
of  the  purchaser  would  become  situated  on  the  marginal  line 
of  the  water,  and  hereafter  exposed  to  every  new  loss  and 
destruction  that  the  river  might  occasion.  Should  a  new  road 
and  levee  be  required  from  the  vendor,  he  would  instantly 
reply :  It  is  out  of  my  power  to  furnish  them.  I  no  longer 
hold  any  property,  the  river  has  carried  away  every  thing  that 
I  possessed  upon  its  banks.  If  he  be  listened  to ;  if  this  true 
and  incontestable  reply  is  accepted,  it  becomes  clear  that  it 
only  depends  upon  the  will  of  every  riparian  proprietor,  to 
exempt  his  estate  from  the  perpetual  servitude  imposed  upon 
it  of  furnishing  a  road  and  levee  for  the  public  use ;  and  this 
by  the  fact  of  se/lling  his  property,  and  reserving  only  the 
space  occupied  by  the  road  and  levee. 

Still,  it  is  indispensable,  that  a  road  and  levee  should  be 
furnished,  either  by  the  public,  or  the  purchaser  of  the  land, 
from  which  the  reserve  was  made,  to  supply  those  destroyed. 

But  which  of  the  two  ought  to  furnish  them  ?  Certainly  not 
the  public,  for  it  cannot  be  thus  frustrated  in  its  rights.  It  must, 
therefore,  fall  upon  the  purchaser,  who  can  in  no  manner  be 
excused  from  it.     I  say,  again,  that  it  is  not  upon  a  strip  of 
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EAiTcmir    Dis.  the  land  conceded,  that  the  ^erritude  is  imposed  but  upon  every 
AprU^      _2_  pj^yj  ^^^  portion  of  it.    The  purchaser  would  vainly  say,  that 

KUHiciPAUTT  1^^  ^jj^  ^Qj  ^J^y  ^  riparian  estate  ;  that  the  portion  of  the  origi- 
v:         nal  estate,  which  was  riparian,  or  bordering  on  the  river,  had 

oorroif  pacss.  been  reserved  by  the  vendor,  who  was  alone  entitled  to  the  ac- 
cession by  alluvion,  and  consequently  exposed  to  all  losses  oc- 
casioned by  the  encroachment  of  the  river.  And  that  in  con- 
sequence of  not  being  a  riparian  proprietor,  and  not  enjoying 
the  advantages  attached  to  that  quality,  he  could  not  be  made  to 
bear  the  losses  attendant  on  it.  He  would  be  successfully  an- 
swered on  the  part  of  the  public,  that  the  land  purchased  by 
him,  formed  by  far  the  largest  and  most  considerable  part  of  the 
primitive  estate,  conceded  under  the  burden  of  furnishing  a  road 
and  levee ;  that  every  portion  of  it  is  subject  to  the  servitude, 
'and  cannot  be  withdrawn  from  it;  that  if  he  has  made  an  inequi- 
table contract,  it  is  no  reason  why  the  public  should  lose  its 
rights ;  that  he  must  seek  restitution  from  his  vendor,  who  had 
taken  advantage  of  his  inexperience,  and  endeavored  to  enrich 
himself  at  his  expense,  by  reserving  all  the  chances  of  advan- 
tage and  profit,  without  the  risk  of  loss ;  that  from  him  he  might 
recover  the  value  of  the  land  required  for  the  road  and  levee, 
he  will  be  constrained  to  make,  first,  for  his  own  security,  se- 
cond, for  that  of  his  neighbors,  who  are  subjected  to  similar 
servitudes  for  his,  and  the  general  protection  and  safety. 

lY.  It  is  necessary  for  the  defendants  to  show  that  in  1808, 
the  batture  outside  the  levee  was  "  sufficiently  high  to  be  sus- 
ceptible of  private  ownership,  to  enable  them  to  recover  and 
hold  possession  of  the  batture."  This  was  required  in  the  cele- 
brated but  disastrous  suit  of  Qravier  vs.  the  Mayor,  Aldermen 
and  inhabitants  of  New  Orleans ;  1  Condensed  MartMs  Be- 
ports,  454. 

Thus  it  will  be  perceived  that  the  reason  why  John  Ghrs' 
vier  was  recognized  as  owner  of  the  batture  in  front  of  the 
Faubourg  St.  Mary,  was  not  solely,  because  there  was  a  bat- 
ture in  front  of  his  brother's  plantation  at  the  time  of  its  erec- 
tion into  a  faubourg;  but  more  especially,  because  that  batture 
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«eas,  at  tke  time,  "  of  sufficient  height  to  he  eonsidered  as  pri-  Ea»te«ii    Dm. 
vaie  property  J  and  had  consequently  become  annexed  to^  and  ..  ^^^"^^*      .1 
incorporated  with  the  inheritwice  of  Bertrand  Gravier:'       kukicifalitt 
Had  the  court  not  been  convinced  by  the  evidence  produced  vs. 

OHLKASS 

in  the  suit,  that  the  batture  was  sufficiently  elevated  to  be  con-  cotton  pbess. 
sidered  private  property,  the  pretensions  of  Gravier  would 
have  been  repulsed,  and  the  batture  would  have  fallen  into  the 
public  domain  of  the  city,  by  the  simple  fact  oi  the  conversion 
of  the  plantation  into  a  suburb.     But  in  our  case,  when  a  year 
after  the  judgment  which  I  bare  just  recited,  (which  was  ren- 
dered in  May,  1807)  Mme.  Delord  and  Mr.  Saulet,  also  erected 
tbeir  plantations  into  faubourgs,  tbere  was  a  batture  outside  of 
Tchoupitoulas  street,  which  served  as  a  levee,  the  same  as  be- 
fore the  faubourg  St.  Mary.     Instructed  of  what  they  con- 
ceived to  be  theit  rights,  by  the  decree  in  favor  of  Gravier ; 
they  took,  in  front  of  their  respective  plantations,  aS  that 
portion  of  the  batture  which  was  **of  a  sufficient  height  to  be 
considered  as  private  property^^;  inclosed  it  v^ithiil  their  domain 
by  means  of  a  new  levee  aiid  srtfeet,  which  tiiey  constructed 
inuch  nearer  to  the  river,  along  the  whole  extent  of  the  front 
of   their  respective  lands ;  sold  that  considerable  portion  of 
batture,  which  formerly  extended  frdm  the  marginal  line  of  the 
water  to  the  foot  of  Tchoupitoulas  street,  into  lotd  ;  thus  leav- 
ing outside  the  new  levee  street  the  portions  of  the  batture  too 
inconsiderable,  ot  little  eletatfed  to  be  Consolidated  with  the 
surplus. 

These  facts  being  established  (and  they  cannot  be  doubted 
after  examinihg  the  plans  and  the  testimony  of  Perez  and  Li- 
vaudais,  produced  by  the  defenddnts  in  the  first  suit);  and  suppe- 
sing  that  in  the  present  instance,  Mme.  Delord  and  Mir.  Scale!, 
were  claiming  the  batture,  or  that  portion  of  it,  Mrhidh  i«  1608 
was  left  outside  the  new  levee ;  would  it  n»t  ^e  necessary,  in 
order  to  obtain  a  judgment,  if  the  jurisprudence  be  established 
by  that  decision  of  the  superior  court,  for  them  to  prove  that  in 
1808,  the  batture  was  '*  of  sufficient  height  to  be  (then)  coi^f- 
^ered  as  private  property  .^' ' 

18  VOL.       XVIIl. 
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BimxH    Uf  (.     And  here  let  it  be  remarked,  that  in  linritinc;  ourselves  in  this 
pru,      ^  place,  to  the  application  of  the  principles  as  laid  down  by  the 
'""^*^"«'"^  superior  court,  we,  by  no  means  assume  the  most  favorable  po- 
t»-  sition  for  ourselves. 

ORLKASI 

coTToir  pini.  V.  At  the  commencement  of  the  argument,  I  laid  down  the 
general,  and  with  us  undisputed  principle,  that  the  alluvions 
belong  to  the  riparian  proprietors,  But  I  maintained  that  the 
principle  was  only  applicable  to  the  owners  of  rural  estates, 
"  pnedia  rustica." 

I  maintained  that  it  did  not  apply  to  urban  property. 

I  said  that  the  alluvions  on  the  banks  of  rivers,  within  the  li- 
mits of  cities,  towns,  faubourgs,  or  villages,  belong  to  those 
bodies  or  communities. 

To  prove  this  :  I  made  use  of  the  Roman  and  Spanish  laws, 
from  which  our  own  are  derived,  and  which  materially  aid  us 
in  understanding  the  sense,  and  correct  application  of  the  dis- 
positions  of  our  code. 

I  here  refer  to  the  opinions  of  Hulot^  1  vol.  pages  9,  10  and 
11;  who  also  cites  D^Aguesseau^  CujaSy  Dumotdin^  CastUhon^ 
Bretonnier  and  other  French  Jurisconsults^  on  the  excellence 
and  authority  of  the  Roman  law.  I  resume  this  law  as  my  guide. 

I o^nihe  Digest  of  Justinian f  lib.  41,  tit.  1,  law  7,  sec. 
1;  and  I6th  volume  of  Pothier*s  Pandects^  page  1^7,  and  I 
read  the  following  text,  of  great  assistance  to  the  understand- 
ing of  this  discussion,  and  the  source  of  article  501  of  the 
Louisiana  Code. 

* 

''  Preterek  quod  per  alluvionem  agro  nostro  flumen  adjicrt, 
jure  gentium  nobis  acquiritur.*' 

The  translation  of  which  is : 

'<  That  which  a  river  adds  to  our  field  by  alluvion,  belongs 
to  us  by  the  law  of  nations.'* 

Little  versed  in  the  Latin  language,  but  feeling  doubtful 
whether  "  agro  nostro^^^  was  correctly  translated  by  "  our 
field,^^  I  felt  disposed  to  stop.  But  recollecting  that  the  Ro- 
man Digest  contains  a  book  or  title,  appropriated  to  fixing  and 
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determining  the  signification  of  words*  I  refer  to  that  part,  to  EAmui    Ou, 
see  the  definition  and  sense  of  the  word  "  Jigery  ^*^ 

Digest,  lib.  60,  tit.  16,  /.  27,  de  verborum  aignificatione,  I  "^^^^"^ 
read :  '*'»• 

OBLEAHt 

••  Jlger  est  locus  qui  sine  vuxa  e#/."  cottoh  »ems. 

Here  I  am  stopped  by  the  word  "  villa  ;*'  by  reference  to 
Pothier's  Pandects,  vol.  22.  page  42, 1  find  "  wiger"  vide  in- 
hk  **fundus.^^  I  look  for  the  word  **  /YiruftM,*'  and  at  page 
154, 1  read : 

"  FuNDifs,"  ager,  possession  prsedium,  locus.** 

**  Fundus,'*  est,  omne  guidquid  solo  tenetur.** 

At  page  166 1  find : 

*'  AoER,*'  est,  si  species  fundi  ad  usum  hominis  compa- 
ratur.** 

**  Ager,  is  a  portion  of  land  prepared  (cultivated)  for  the 
support  of  mall/' 

''  Ager  est  locus  qui  sine  villd  est.**  Still  the  same  thing: 
What  then  is  the  meaning  of  "  villa  9**  The  French  transla- 
tion runs:  *'  Ager  est  un  lieu  sans  maison  de  campagne." — 
**  Ager,  is  a  place  without  a  country  house  '**  therefore,  "  voith- 
out  a  country  house**  is  the  translation  of  «*  sine  villa.**  I  look 
above,  and  find  that  this  is  the  correct  translation.  In  fact,  I 
read  in  the  preceding  paragraph : 

"  Fundi  appeUatione  omne  s^ificium  et  omnis  ager  conti- 
netur.  Sed  in  usu  urbana  adijiciay  ades  ;  rustica  villjb 
dicuntur.** 

^*  The  word  *  I\md%u*  means  every  kind  of  property  in 
lands  and  buildings,  but  by  custom,  houses  in  a  town  are  call- 
ed *  ssdes*  and  those  in  the  country  *  villss.* 

I  am,  therefore,  better  instructed,  and  I  translate  the  law  of 
Ulpian^ff.  *^  Ager  est  locus  qui  sine  villa  est,"  by  the  words : 
**  Ager,  is  a  place  without  a  country  house  ;**  and  I  say  that 
the  translation  of  the  law  *'  Preterea  quod  per  alluvionem  agro 
nostro  flumen  adjicit,  jure  gentium  nobis  acquiritur,**  given 
in  the  16th  volume  of  Pothier*s  Pandects,  in  these  terms : 
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Eastkbw    Dis.  ^*  Ce  <|ue  \e  fleave  ajoute  a  notre  champ,  par  allusion,  nous 
^pru,  appartient  par  le  droit  des  gens;"  {"  that  which  a  river  adds 

MUKicTPALiTT  (a  Mir  field,  by  alluvion,  belongs  to  us  by  the  law  of  nations,") 
V9,  is  an  exact  and  correct  translation." 

ORLSAlf  9 

coTTow  PBKss.  1  HO  loDger  feel  smy  doubt ;  but  wishing  to  fortify  my  posi- 
iwtn,  I  refer  to  the  title  of  the  Partidas,  del  significamento  de 
las  palabras,  and  I  read  law  8,  tit.  33,  Partida  7  : 

f  Otrosi  decimos,  que  ager,  en  Latin,  tanto  quiere  decir,  en 
romance,  como  campo  para  sembrar,  en  que  no  ha  casa  ni  otro 
edificio,  fueras  ende  alguna  cabaiia  o  cho9a  par  cobrar  los 
frutos." 

And,  in  note  3,  of  Gregorio  Lopez,  upon  that  law,  I  find  : 

"Adde  lex  ager  ff.  eod.  inde  agricuUura,  quia  omnium 
rerum  ex  quibus  aliquid  acquiritur,  nihil  melius,  etc." 

I  was  formerly  wont  to  believe  that  the  word  Agriculture, 
was  derived  from  Ager,  but  I  am  now  still  more  firmly  con- 
vinced  of  it,  since  my  opinion  is  supported  by  that  of  a  man 
like  Gregorio  Lopez.  Thus  enlightened,  I  return  to  my  text 
"/)rfl?/crcfl,  etc.,"  and,  seeing  more  clearly  than  ever,  that  it 
only  speaks  of  a  field,  as  the  species  of  property  which  ob- 
tains an  increase  by  alluvion,  I  conclude  that  urban  or  city 
jMToperty,  does  not  profit  thereby,  according  to  the  maxim : 

"  Inclusio  unius  est  exclusio  alterius." 

If  the  condition  of  urban  property,  was  similar  to  that  of 
rural;  if  the  prsedia  urbana,  were  subjected  to  the  same 
charges  and  servitudes,  and  exposed  to  the  same  risks  as  the 
prmdia  rustica,  it  would  be  difficult  to  account  for  this  dis-: 
position,  which  favors  only  a  certain  description  of  property, 
which,  in  appearance,  at  least,  protects  only  certain  riparian 
estates ;  but  on  the  one  hand,  I  see  that  town  lots,  prmdia  ur- 
bana, sire  measured,  and  have  their  size  determined  by  fixed 
and  immutable  limits;  and,  on  the  other,  iheX  xhie  prxdium 
rusticum,  that  is  to  say  the  riparian  ager,  has  no  fixed  and  de- 
terminate limits,  except  those  which  it  derives  from  nature,  or 
its  position  on  the  banks  of  a  river,  which  may  destroy  a 
portion  of  its  spil.     I  further  see  that  the  prsedium  urbanum^ 
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is  not  bound  to  furnish,  either  a  street,  road  or  levee,  to  the  Easteun    Dii«. 
public ;  that,  on  the  contrary,  the  prxdium  rusticum  is  ob-      P^  *       j_ 
liged,  by  the  law  of  the  country,  to  furnish  at  least  a  tow  path ;   muhicipalitt 
and,  according  to  the  primitive  title  of  concession,  a  high  road  vs, 

and  levee  along  its  whole  front,  upon  the*  bank  of  the  river  or  corroir  fbess.- 
stream.  I  observe  that  no  prmdium  urbanum,  has  either  a 
river  or  stream  for  its  natural  or  conifentional  boundary  ;  but  I 
find  on  the  contrary,  that  every  praedium  rusticum,  or  ager, 
(which  is  a  species  of  prssdium,)  called  riparious,  receives  that 
denomination,  because  it  has  a  river  or  stream  for  its  extreme 
limit.  1  observe  that  the  prsedium  urbanum,  not  being  the 
principal  of  which  the  street  is  the  accessory,  if  the  latter  be 
destroyed,  the  loss  will  fall  upon  the  public,  and  not  on  the 
urban  proprietor.  1  see  that  such  is  not  the  case  with  the 
prs^ium  rusticum,  called  ager,  which  in  the  event  of  the 
destruction  of  the  road  and  levee,  which  the  owner  is  obliged 
to  mak^,  by  the  encroachments,  is  still  bound  to  furnish  others 
to  the  public.  I  see,  moreover,  that  in  every  possible  event, 
all  the  risks  and  charges  have  been  laid  upon  the  prssdium 
rusticum,  while  the  prxdium  urbanum  is  only  subject  to  the 
inconveniences  resulting  from  the  laws,  which  have  for  object 
the  regulation  of  good  neighbourhood,  and  the  convenience 
of  the  citizens  at  large ;  and,  I  therefore  conceive,  that  the 
law  cannot  be  the  same  for  both  species  of  property. 

If  all  things,  if  all  the  burdens  and  risks,  were  alike,  I 
wonld  say  that  the  law  of  alluvion  should  apply  to  a  city  lot, 
as  well  as  to  a  country  estate :  I  would  invoke  the  principle : 
*'  Ubi  est  eadem  ratio,  eadem  est  et  /ex." 

VI.  I  open  then  the  Code  of  Alonzo  the  Wise,  which,  putting 
aside  some  slight  imperfections,  attributable  solely  to  the  age 
in  which  its  immortal  author  lived,  is  still  one  of  the  most 
splendid  monuments  of  human  wisdom.  « 

Many  years  have  not  elapsed  since  we  were  governed  by 
that  code,  not  enough,  at  least,  to  prevent  us  from  feeling  the 
evil  which  its  abrogation  has  inflicted  upon  our  legislation. 

In  this  cause,  it  will  be  of  so  much  the  greater  service  to  us,        ♦ 
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Eabtxev   Dis.  as  the  public,    whose  advocate   I  am,   acquired  the  rights, 

^'^^^'  which  it  now  asserts,  under  the  empire  of  that  code. 

xraiciPALiTT      Law  26,  title  28,  Partida  3,  enacts : 

HO.  2,  '  ' 

va-  <*  Cfecen  los  rios  k  las  vegadas  de  manera  que  tuellen  e 

coTToif  PRI88.  menguan  a  olgunos  en  las  heredades  que  han  en  las  riberas 
dellos  e  dan,  e  crecen  a  los  otros  que  las  han  de  la  otra  parte. 
E  porende  decimos,  que  todo  quanto  los  rios  tuellen  k  los 
homes  poco  a  poco,  de  manera  que  non  pueden  entender  la 
quantidad  dello  porque  no  lo  Uevan  ayuntadamente,  que  lo 
gaiian  los  senores  de  aquellas  heredades,  k  quien  lo  ayuntan, 
e  los  otros  a  quien  lo  tuellen,  non  han  en  ello  que  ver.  Mas 
quando  acaeciesse,  que  el  rio  Uevase  de  una  heredad  ayunta- 
damente, asi  como  alguna  partida  della  eon  sua  arholen^  o  sin 
ellos,  lo  que  asi  llevase  non  ganan  el  senorio  dello  aquellos  4 
cuya  heredad  se  ayunta;  fueras  ende,  si  estuviesse  y  por  tanto 
tiempo  que  raigassen  los  arboles  en  las  heredades  de  aquellos 
a  quien  se  ayuntasen ;  ca  estonce  ganaria  el  senorio  dellos  ei- 
dueno  de  la  heredaddo  raigassen,  pero  seria  tenudo  de  dar  al 
otro  el  menoscabo  que  recibi6  porende,  segun  el  alvedrio  de 
omes  buenos,  et  sabidores  de  labores  de  tierra." 

This  law,  as  is  seen,  agrees  with  that  of  the  Roman  Digest, 
which  I  have  read ;  I  mean  the  law  ^^Prseterei,^^  That  there 
might  be  no  doubt  upon  the  subject,  Gregorio  Lopez,  has  so 
stated  it,  in  his  note  No.  1,  upon  that  law. 

Has  not  the  word  ^^heredad^^  employed  by  the  legislator  in 
that  law,  the  same  meaning  in  Spanish,  as  the  word  ager^ 
made  use  of  in  the  Roman  law  prmtered.  ? 

I  should  have  no  hesitation  in  deciding  for  the  affirmative. 

This  law,  which  was  only  abrogated  in  1828,  and  must 
therefore  be  our  guide  in  the  present  instance,  since  the  rights 
now  claimed  by  the  public  were  acquired  under  its  influence, 
most  certainly  gives  the  right  of  increase  by  alluvion  only  lo 
riparious  rural  estates.  This  must  be  conceded  by  every  per- 
son, not  paid  to  say  the  contrary.  In  the  terms  it  employs, 
there  is  neither  obscurity,  doubt  or  ambiguity,  to  any  one  who 
understands  the  language  in  which  they  are  written. 


OF  THE  STATE  OF  LOUISIANA.  143 

Therefore,  if,  as  I  believe,  I  havci  firmly  established  by  Eastern    Dis. 
reason,  common  sense  and  sound  law,  it  is  impossible  for  the      ^^' 
owner  of  a  tovm  lot  to  acquire  by  alluvion,  how  can  the  public  ^^^^^^'^^"^ 
fail  in  this  cause  ?  by  what  macfic  can  the  Cotton  Press  Com-  ^'' 

pany  succeed  ?  unless  by  a  tour  de  force,  which  perhaps  may  cottoh  prbsb. 
not  be  beyond  the  resources  of  the  genius  of  our  age,  it  suc- 
ceeds in  proving  that  a  faubourg  is  an  ".tfger,"  "{7na  here- 
dad^**  an  urban  property ;  and  that  an  *^^ger,  that  Heredadj 
that  urban  property,  belong  to  it. 

Now  or  never  is  the  time  to  show,  not  only  that  "the  whole 
is  contained  in  the  part,"  but  also  that  truth  and  error  are  one 
and  the  same  thing.  In  case  I  should  have  omitted  something, 
when  I  maintained  that  the  ground  (fundus)  upon  which  a  city 
is  built,  belongs  to  that  community,  body  politic,  and  aggre- 
gation of  men,  which  we  term  Corporation ;  let  me  be  per- 
mitted to  return  for  an  instant  to  that  subject. 

To  build  a  city,  town  or  village,  it  is  necessary,  I  conceive, 
to  have,  first  the  ground  (fonds.) 

This  (the  fundus)  being  had;  the  town  is  built  upon  it. 
Thus  built  the  town  becomes  inhabited,  and  the  inhabitants, 
for  the  purpose  of  ingress  and  egress  to  and  from  their  houses, 
for  attending  to  their  business  both  in  and  out  of  town,  for 
access  to  the  river  upon  the  borders  of  which  it  is  situated , 
for  returning  therefrom,  and  for  that  of  travelling  over  the 
whole  front  of  the  town,  if  their  business  requires  it,  have 
streets,  roads,  issues  and  avenues,  which  are  no  more  than 
parts  of  the  ground,  foundation  (fonds)  upon  which  the  town 
is  seated. 

What  is  the  nature  of  this  property  (fonds)  now  ?  Is  it  not 
an  urban  property? 

To  whom  does  it  belong?  Necessarily  to  the  community 
called  a  city,  to  that  aggregation  of  men  who  inhabit  it.  Each 
of  them  is  proprietor  of  the  lot  on  which  his  house  is  situated, 
and  all  possess  in  common  the  streets,  roads,  issues  and  ave- 
nues, to  the  use  of  which  every  stranger,  whose  afiairs  lead 
him  to  the  town,  is  in  like  manner  entitled. 
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Kastehk    Ui8.      The  destination  of  these  public  objects,  the  use  of  which  is 
^^ '  granted  to  every  one,  cannot  be  changed  by  the  individual  will 

MUHiciPALiTT  ^f  ^^y  pcison.     It  cau  only  be  done  by  the  public,  and  for  its 
*»»•  interest  and  greater  advantage.     It,  therefore,  seems  to  me  an 

coTTow  PKB88.  irrcsistiblc  conclusion,  that  the  sou  (fonds)  belongs  to  no  in- 
dividual person. 

VII.  It  is  admitted  the  ground  (fonds)  on  which  the  Fau* 
bourgs  Delord  and  Saulet  were  laid  out  into  lots  was  riparian 
while  it  was  rural,  and  it  did  not  cease  to  be  so  in  becoming- 
urban  ;  consequently  the  rural  proprietor  disappeared  and  gave 
place  to  the  urban  proprietor,  which  is  the  Public  $  the  suc- 
cessor of  the  individual  founder  of  this  part  of  the  city,  who 
was  riparian  owner. 

The  shore  of  the  river  in  front  of  rural  property  belongs  to 
the  owner  of  the  land,  although  the  public  has  the  use  of  it ; 
but  will  it  be  said  this  is  the  case  of  the  shore  in  front  of  a 
toum  loty  which  is  urban  property  ?  Certainly  not ;  for  the 
public  as  owner  of  the  ground  (fonds)  of  the  front  lot  is  a 
small  portion,  is  the  riparian  owner;  and  consequently  the 
shore  in  front  of  the  city,  belongs  to  the  public,  t.  e.  the  city. 
The  same  should  be  said  of  the  public  road  running  along  the 
river's  shore.  The  Cotton  Press  Company  is  therefore  not  a 
riparious  proprietor,  capable  of  acquiring  by  alluvion ;  see 
Partida,  3,  tit.  28,  law  6,  on  the  subject  of  the  public  road  and 
the  port :  also  Pandects,  law  59,  de  verborum  signijicatione  ; 
Lex.  7,  tit.  12,  lib.  8,  Code  ;  Curia  Phil.,  lib.  3,  cap.  1,  Nos. 
35  and  37. 

VIII.  Nothing  is  more  unreasonable  and  unjust  than  that  an 
individual  who  happens  to  own  a  front  lot,  and  has  contributed 
only  his  bare  proportion  of  taxes,  for  the  construction  of 
wharves,  levees,  streets,  and  the  improvements  of  the  port  or 
harbor,  should  become  the  exclusive  proprietor  and  immutable 
possessor  of  the  alluvion  which  has  become  part  of  the  port ; 
yet  such  are  the  pretensions  of  the  Cotton  Press  Company. 

But  there  is  a  positive  law  which  gives  to  towns  and  cities 
the  alluvion  which  are  formed  in  front  of  them.     This  is  to  ht 
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found  m  Partida  3,  tit.  28;  law  6  and  9.    See  also  the  case  of  EitrsRir    Dit. 
Packwood  vs.  Walden,  7  Martin  N.  S.,  90.    Pandect's  Ub.    '^^^  ^^^' 
41,  tit.  1,  law  16,  de  acqr-  ler.  dom.  kototautt 

IX.  The  numerous  counsel  for  the  defendants  with  so  much  ««. 

learning,  skill  and  eloquence,  seem  to  direct  their  principal  oonoa 
arguments  against  the  pretensions  of  the  plaintiffs,   and  to 
persuade  the  court  and  the  public  that  there  is  no  foundation 
for  their  claim  to  the  allurion.— -Because  say  they,  the  alluvion 
belongs  not  to  cities,  but  to  the  owners  of  riparious  lots. 

2d.  That  neither  the  Roman  or  Spanish  laws  give  the  allu- 
vions to  the  owners  of  rural  estates  only ;  because  ager  in  the 
former,  and  heredadea  in  the  latter  law  are  generic  terms,  by 
which  are  understood  urban  as  well  as  rural  property,  and 
that,  as  by  both  of  them  the  alluvion  is  given  to  the  riparian 
proprietor,  it  makes  no  difference  whether  his  property  be  si- 
tuated in  the  country  or  in  a  city.  8d.  That  the  Roman  law 
"  in  agris  limitatis^^'*  was  made  only  in  relation  to  lands  taken 
from  the  enemy,  and  afterwards  divided  and  apportioned 
amongst  the  soldiers ;  that,  consequently,  it  is  inapplicable  to 
other  objects.  4th.  That  the  word  Arenalbs  does  mean  Al- 
luvion. 5th.  That  the  law  of  the  Partidas,  which  treats 
thereof,  does  not  give  the  Ausnalbs  to  cities,  but  only  enu- 
merates them  among  the  things  which  cities  may  acquire. 
6th.  That  the  Arcnales  belong  to  the  Public  and  not  to  the 
cities,  unless  they  be  expressly  and  specially  granted  and 
Conceded  to  them.  7th.  And,  lastly,  that  the  faubourgs  De- 
lord  and  Saulet  were  not  incorporated  by  the  act  of  1805,  but 
by  a  deliberation  of  the  City  Council  in  1835 ;  and,  that  con- 
sequently, the  alluvion  formed  and  created  before  that  period 
cannot  belong  to  the  city. 

Let  us  assail  the  first  position. 

1^.  The  alluvions  belong  not  td  cities,  but,  on  the  contrary, 
to  the  riparian  owners. 

If  this  position  were  maintainable ;  if  it  were  supported  by 
reason  or  law,  the  triumph  of  the  Cotton  Press  Company 
would  be  assured. 

19  VOL.      XVIII. 


omuAin 

COTTOWniVSt. 
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Bimmv    Di0.     Bttt  I  have  no  knowledge  of  any  thing  that  could  lead  me, 
iipi^,i94i.    ^y  j^y  Other  person,  to  belieye  that  reason  or  law  lend  their 
MuncivAUTT  support  to  a  proposition  so  levelling. 

99.  Let  us  not  go  out  of  our  actual  legislation,  let  us  confine 

ourselves  within  the  textual  dispositions  of  our  Civil  Code,  and 
we  shall  there  find  the  refutation  of  this  proposition. 

In  truth,  I  believe  what  I  have  already  said  is  sufficient  to 
establish  it  without  any  further  doubt. 

But,  not  to  stop  at  the  principle  laid  down  in  the  commence* 
ment  of  our  article  601,  which  8a3rs, 

**  The  accretions,  which  are  formed  successively  and  imper- 
ceptibly  to  any  soil,  situated  on  the  shore  of  a  river  or  creek, 
are  called  alluvions ;" 

A  principle  from  which,  I  believe,  I  have  deduced  an  argv- 
ment  that  is  incontestible ; 

Let  tis  take  up  the  disposition  which,  in  the  same  article, 
declares  to  whom  the  alluvions  belong : 

*'The  alluvion  belongs  to  the  owner  of  the  soil  situated  on 
the  edge  of  the  water,  whether  it  be  a  river  or  a  creek,  and 
whether  the  same  be  navigable  or  not,  who  is  bound  to  leave 
public  that  portion  of  the  bank,  (k  chemin  de  hitlage)  which 
is  required  by  law  for  the  public  use." 

These  two  dispositions  existed  in  the  old  Code,  page  107, 
art.  18,  and  1^,  art.  12  and  18. 

It  is  evident  that  these  two  dispositions,  so  clear  and  free 
from  ambiguity,  are  only  applicable  ip  riparious  proprietors  of 
rund  estates,  and  not  to  those  whom  it  is  thought  fit  to  call 
riparious  owners  of  lots  situated  in  a  town. 

The  obligation  '.*of  leaving  to  the  public  that  portion  of  the 
bank  (le  chemin  de  hidage)  which  is  required  by  law  for  the 
public  use,'*  is  imposed  on  the  ritkal  and  not  on  the  ubban 
proprietor,  because  the  land  of  the  rural  owner,  has  no  limit 
but  the  river,  and  because  the  bank  of  the  river  belongs  to 
him.    Civil  Code,  art.  446,  Partida  S,  tit.  28,  Law  6. 

It  is  not  imposed  on  the  urban  proprietor.  Because  his  lot  is 
circumscribed  by  limits  beyond  which  he  has  no  right  of  pro- 
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perty ;  because  the  streets  and  roads,  by  means  of  which  he  Eaitsbv    Dn. 

Annl    1841 

has  ingress  and  egress,  do  not  belong  to  him,  but,  on  the      ^^* 
contrary,  to  the  public ;  because  his  property,  being  limited,  «ij»icifautt 
does  not  extend  to  the  river ;  and  because  the  bank  of  the  9: 

river  does  not  belong  to  him.    Is  it  not,  or  at  least  would  it  goroh  fbeu. 
not  be  absurd  to  talk  of  a  tow-path,  (chemin  de  h&lage)  upon 
the  bank  of  a  river,  in  front  of  a  city,  which  has  a  port  ? 

Can  a  tow-path  (chemin  de  hilage)  exist  in  a  port  ? 

The  shore  of  a  port  is  bounded  by  a  quay,  at  which  vessels 
moor,  load  and  unload  their  cargoes.  Must  the  hundreds  of 
ships  which,  for  six  or  eight  months  in  the  year,  fill  our  port 
and  moor  at  our  quay,  slip  their  moorings  and  move  from  that 
quay,  for  the  purpose  of  leaving  the  tow-path  (chemin  de 
h&lage)  to  the  enjoyment  of  skifi  and  other  smaD  craft  ?  It 
would  be  too  absurd  to  suppose  such  a  thing. 

Were  it  necessary  to  add  any  further  remark,  it  would  be 
well  to  recollect  what  I  said,  and  established  at  the  opening  of 
the  cause,  to  wit :  that  the  quays  belonged  in  common  to  the 
inhabitants  of  the  cities. 

But  what  is  a  quay  ? 

Ferraut's  Dictionary,  verbo  **Qt<ay." 

**Qu€n/j  s.  m„  a  levee  made  between  the  river  or  waters  of 
a  portf  and  the  houseSf  for  the  convenience  of  paeeage^  and 
to  prevent  the  overflow  in  high  tides,^* 

Trevoux's  Dictionary. 

*^Q,UAY,  s.  m.,  a  construction  of  stone  along  the  borders 
of  a  river ^  for  the  convenience  of  passage^  and  also  to  pre- 
vent it  from  inundating  the  Umd^  and  to  preserve  it  in  its 
bed:' 


44 


JSome  authors  extend  the  signification  of  this  word  to 
dykes  and  roads" 


'^CtuAT,  in  marine  terms^  is  a  space  upon  the  shores  of  a 
port  J  for  the  loading  and  unloading  of  merchandize:' 
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Eastkbit   Dm.     Dictionary  of  the  Academy,  verbo  ''^ay." 
4prt4i84i.^     «*Q,UAy,  s.  m.,  in  a  dty  or  tovm^  a  levee  made  between  the 
injwiciPArTj.T  ^^^  ^^  waters  of  the  port^  and  the  houses^  for  the  eonve. 
^''         nience  of  passage.     The  shore  of  a  seaport^  which  serves  far 
coTToir  FREss.  the  loading  and  unloading  of  merchandize. 

These  defiDitions,  all  similar  to  each  other,  confirm  what  I 
have  just  said  with  respect  to  quays,  and  consequently  their 
destination  is  incompatible  with  the  existence  of  a  tow-path 
(chemin  de  h&lage.)  It  is,  therefore,  correct  to  say  that  the 
501st  article  of  our  Code,  when  speaking  of  alluvion,  and  say- 
ing that  it  '^belongs  to  the  riparious  proprietor,  on  condition 
of  leaving  le  chemin  de  Mlage^^^  does  not  include  the  urban 
proprietor. 

It  does  not  include  him,  because,  I  repeat  it,  the  quay 
(which  is  the  bank)  belongs  to  the  city,  which  is  the  riparian 
proprietor.  It  is  useless  further  to  discuss  this  point.  It  can- 
not be  sustained  by  the  Cotton  Press  Company. 

2d.  We  will,  therefore,  proceed  to  the  second  part  of  the 
defence. 

^'That  neither  the  Roman  or  Spanish  laws  give  the  alluvions 
to  the  owners  of  rural  estates  only,  because  ager  in  the  former 
end  heredades  in  the  latter  law,  are  generic  terms  by  which 
ere  understood  urban  as  well  as  rural  property ;  and  that  as 
by  both  of  them  the  alluvion  is  given  to  the  riparian  proprie«- 
tor,  it  makes  no  difference  whether  his  property  be  situated  in 
the  country,  .or  in  a  x^ity." 

This  learned  proposition  is  about  as  solid  as  that  which  I 
have  just  examined.  To  reduce  it  to  its  just  value,  it  woal4 
be  sufficient  for  me  to  reply,  at  least  as  far  as  relates  to  ths 
^ger  of  the  Roman  law :  "You  vainly  pretend  that  it  is  « 
'  generic  term  by  which  is  understood  urban  as  well  as  runl 
property.  Every  thing  of  this  kind  which  you  have  learned 
from  the  American  Law  Journal  is  but  a  thesis,  supported 
by  the  aid  of  mutilated  citations,  in  the  interest  of  a  suitor 
seeking  to  justify  an  erroneous  judgment  at  the  tribunal  of 
public  opinion.*^ 


i 


OF  THE  STATE  OF  LOUISIANA.  149 

Of  what  assistance  can  that  clever,  ingenious  and  well-writ-  EArrctv    Di«. 
ten  work  be  to  you,  when  the  Roman  law  has  itself  fixed  and      ^^      __ 
determined  the  meaning  of  the  word  Ager?    All  the  dictiona-  jto'icipautt 
ries  in  the  world,  and  even  the  Gradtu  ad  PamasBum  !  /  /  can-  ««. 

not  make  the  law  different  from  what  it  is.  cottok  fhim. 

I  am  very  ready  and  willing  to  believe  that  Calvin  and  your 
other  authorities  understood  Latin;  but  I  also  conceive  that  the 
aathors  of  the  Roman  Digest,  who  tell  us  that  ager  means 
afidd^  were  equaUy  well  acquainted  with  their  own  lan- 
guage. 

And  when  a  law  has  fixed  and  determined  the  sense  and 
meaning  of  words,  from  whence  does  the  compiler  of  a  dic- 
tionary derive  his  authority  to  change,  to  extend,  or  restrain 
their  signification.  Has  he  succeeded  to  the  power  of  the  le- 
gislator ?  Is  he  intrusted  with  the  revision  and  correction  of 
the  laws  ?  The  authors  of  dictionaries  have  a  right  to  our  con- 
fidence, esteem  and  gratitude,  by  their  labors ;  but  those  who 
think,  or  affect  to  think,  that  their  Definitions  of  Words  form 
authority,  and  that,  of  a  nature  superior  to  those,  which  for  the 
interest  and  as  a  guide  of  all  men,  the  law  in  its  wisdom  has 
given  as  well  to  the  suitor  as  to  his  advocate,  to  the  advocate 
as  to  the  judge,  display  an  extreme  of  bonhamiey  which  bor- 
ders on  downright  imbecility. 

And  is  it  not  in  the  Roman  Digest,  at  the  title  *'  Be  verhih 
rum  ngnificatione^^^  that  the  definition  of  the  word  '*  Ager*^  is 
found  ? 

Alphonso  the  Wise,  has  likewise  given  it,  in  his  Partidas,  at 
the  title  '*  Dd  significamento  de  Iclb  palabraa"  He  therein 
says  in  the  clearest  language,  that  agerj  means  '*  Campo  para 
SEMBRAR,  en  que  no  ha  casa  ni  otro  edifidoyfueras  ende  algu- 
na  cabana  o  choga  para  eobrar  loafrutos.^^ 

But  it  was  under  the  reign  of  these  laws  of  the  Partidas, 
that  the  alluvion,  at  present  in  question,  has  been  formed,  and 
the  rights  of  property  now  asserted  by  the  Municipality,  ac- 
quired. 

Can  you  oppose  them  by  your   Gradus  ad  Pamaasum? 
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Eaitekit   Dii.  You  may  take,  if  yoa  will,  this  Chradus  to  climb  into  Parnas- 
^"^^^     -1-  BUS,  but  if  you  would  earn  a  niche  in  the  halh  of  Themis,  be 
MUHiciFAUTT  guided  by  the  law  and  those  who  have  expounded  it. 

V*.  When  the  law  has  not  fixed,  defined  and  determined  the 

conoH  vEXBc  sense  of  the  words  it  employs,  nothing  can  be  more  reasonable 
than  to  refer  to  dictionaries  to  ascertain  it :  but  when  it  has 
done  this,  to  it  alone  we  must  have  recourse.  It  has  no  need 
of  the  approval  of  Lexicographers  to  support  it  in  the  exer- 
cise of  its  authority ;  nor  does  it  prevent  learned  men  from  en- 
lightening us,  when  it  has  not  itself  taken  that  care,  rela- 
tive to  the  expressions  it  employs :  such  at  least  is  my  opinion. 

But  if  I  am  deceived,  and  it  be  necessary,  that  the  law,  in 
order  to  be  esteemed  as  such,  should  receive  the  sanction  of 
dictionary  makers,  I  shall  not  be  much  embarrassed  to  find  au- 
thorities. 

I  refer  to  Noel's  Dictionary,  (Latino-Oallicum)  and  find : 
** '  AoER,'  champ,  (field,)  terre  labourable,  (tillable  land,)/an<f« 
de  terre  (landed  property)." 

And  again,  Boudot*s  Dictionarium  Universale  Latino-Galli- 
cum,  **  *  Ager,'  champ, /and«  de  terre ;  heritage,  terre  labour- 
able." 

"  Agrum,  novare,  iterare,  tersiare.  Donner  la  premiere,  la 
seconde,  la  troisi^me  fa^on  k  un  champ :  to  give  the  first,  se- 
cond and  third  dressing  to  a  field." 

If  further  support  be  necessary  to  enable  the  law  to  stand, 
I  refer  to  Pothier  du  Droit  de  Propriiti,  page  152,  No.  157. 

"  159.  Par  notre  Droit  fran^ais,  les  alluvions  qui  se  font  sur 
les  bords  des  fleuves  et  des  rivieres  navigables,  appartiennent 
au  roi,  &c." 

See  also  Partida  3,  tit.  28,  law  26,  where  the  word  heredad 
is  employed  and  the  meaning  disputed. 
^       3.  Let  us  examine  the  third  ground  of  defence. 

'*  That  the  Roman  law  in  agris  limitatis,  was  made  only  in 
relation  to  lands  taken  from  the  enemy,  and  divided  among  the 
soldiers;  and  that  consequently,  it  is  not  applicable  to  our 
case." 
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This  is  erroneous,  and  all  the  writers  in  the  world  cannot  BisTEftir  Dtb. 
prevent  the  proposition  from  being  overthrown.  ^ 

Let  us  here  recollect  what  I  have  herein  before  said  upon  muwickpalitt 

*^  HO.  S. 

the  law  in  agris  limitatis.  v«. 

Certainly,  nothing  can  be  more  applicable  to  our  case.     We  cotton  prbss. 
find  two  formal  dispositions  in  that  law. 

1st.  The  exclusion  of  limited  fields,  from  the  right  of  allu- 
vion. 

2d.  The  alluvion  given  to  cities. 

Thus,  say  that  your  property  is  a^eU,  an  ager^  which  is  not 
correct.  It  is  limited,  for  your  titles  show  it ;  therefore  you 
could  claim  nothing,  were  it  even  rural.  It  is  useless  to  tell 
us,  that  this  law  was  made  for  the  lands  conquered  from  the 
enemy,  and  divided  among  the  soldiers.  You  may  exercise  alt 
your  sagacity  and  logic,  and  you  will  find  nothing  of  the  kind 
in  it.  You  will  find  it  nothing  but  this :  '*  It  is  well  established, 
that  limited  fields  have  no  right  to  the  accession  of  alluvion,  as 
was  decreed  by  Antoninus.'' 

Let  us  stop  here,  for  this  is  the  principle  laid  down  by  the 
legislator ;  and  in  it  there  is  nothing  about  lands  taken  from  the 
enemy,  nor  divisions  made  among  the  soldiers:  thus  far  you  are 
condemned. 

Now,  let  us  continue :  What  do  we  see?  That  Trebatiusr 
who,  I  repeat,  lived  more  than  a  century  before  Antoninus,  had 
said,  *'  that  land,  taken  from  the  enemy,  and  conceded  under 
the  condition  that  it  should  belong  to  a  city,  enjoyed  the  right 
'  of  alluvion,'  4bc."  ^ 

Thus  it  must  be  felt  and  acknowledged ;  that  neither  the 
principle  laid  down  by  Antoninus,  nor  the  kmg  anterior  deci- 
sion of  Trebatius,  say  that  fields,  limited  and  distributed  to  the 
soldiers,  shall  be  the  only  ones,  which  shall  not  enjoy  the  right 
of  alluvion.  But  it  would  be  necessary  that  one  or  the  other, 
should  be  so  expressed  for  your  position  to  be  correct.  You 
might  still  perhaps  be  right,  if  the  principle  or  decision,  in 
question,  said, ''  the  limited,  lands  or  fields,  divided  among  the 
soldiers,  do  not  enjoy  the  right  of  alluvion,  because  it  proceeds 
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Eastebit    Dn.  from  conquests  made  from  the  enemy."    But,  such  an  absur<{ 

^*^^^^  proposition,  is  certainly  not  contained  in  that  law. 

"^''io'gi"'^^       We  must,  therefore,  conclude,  that  this  point  is  untenable, 
w*  4.  The  defendants'  counsel  contend  that  Arenalts  does  not 

ORLRANS 

COTTON  FBMi.  meau  alluvion.  Two  dictionaries  are  referred  to— Connelly 
and  Nunez  de  Taboado.  These  learned  authors  in  their  defi^ 
nitions  agree  perfectly  with  our  alluvion.  Both  these  authori- 
'  ties  favor  our  pretensions.  Arenalts  and  artnal  greve  as  de^ 
fined  by  them,  substantially  agree  that  they  consist  of  '*  a  shore 
composed  of  coarse  sand  and  gravel  on  the  borders  of  the  sea 
or  a  river,  which  affords  a  facility  to  land  and  discharge  mer- 
chandize." There  is  a  perfect  resemblance  between  them  and 
our  alluvion,  inasmuch  as  we  land  and  discharge  merchandize 
upon  our  alluvions.  AAer  examining  other  learned  authors  on 
this  subject,  Mr.  Mazureau  concludes  that  whether  we  take  the 
authorities  of  Connelly  or  Nunez  de  Taboado ;  or  rely  on  the 
popular  signification  of  the  word  in  question,  that  an  arenal  is 
only  a  batture  ;  a  batture  an  alluvion, 

5.  The  defendants'  counsel  say  the  law  which  speaks  of  the 
arenalea  does  not  give  them  to  cities ;  it  speaks  of  them  only 
as  things  that  may  belong  to  them.  The  law  on  which  our  ad- 
versaries found  all  their  hopes,  is  precisely  that  upon  which 
reposes  a  part  of  the  pretensions  of  the  public  of  the  city.  It 
is  found  in  Partida  3,  tit.  28,  and  law  9— -already  referred  to. 

In  the  case  of  Packwood  vs.  Walden,  the  Superior  Court 
declared  that  the  law  9,  tit.  28,  Partida  8,  gave  the  batiuret, 
arenalea,  to  cities. 

In  that  of  Cochran  et  al.  vs.  Fort  et  al.,  the  court  recog- 
nized this  right  in  favor  of  the  city ;  and  let  it  not  be  said,  that 
each  of  these  decisions  is  an  ^*  obiter  dictum,*^  to  which  no 
weight  should  be  attached. 

I  have  no  objection  to  its  being  said,  that  the  palssing  remarks 
which  a  judge  elsewhere  makes  in  giving  the  motives  which 
determine  his  decree,  are  obiter  dicta;  but  when  I  see,  that 
the  constitution  mdces  it  thB  duty  of  the  tribuna:ls  here,  to  give 
the  motives  and  reasons  of  their  decisions  and  to  cite  the  laws* 
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upon  which  they  are  founded,  neither  the  most  adroit  and  sub-  fiAtTsms    Dit. 
tie  reasoners,  nor  the  most  powerful  authorities  can  induce  me      ^^     —l. 
to  believe  that  what  may  elsewhere  be  called  an  obiter  dictum^  ""^"©"g "" 
is  not  with  us  an  inseparable  part  of  the  judgment  and  decision  «••   . 

of  the  court.  corroir  pbxm. 

The  only  object  of  the  constitution,  in  exacting  that  the  tri- 
bunals should  give  the  motives  for  their  judgments,  and  cite 
the  laws  upon  ^which  they  were  based,  must  necessarily  have 
been  to  banish  every  thing  arbitrary  from  our  jurisprudence, 
and  to  place  the  law  eternally  above  the  judges.  If  there  were 
€uiy  other,  it  could  be  only  that  of  enabling  the  people  to  in- 
form themselves  of  the  wisdom,  capacity  and  integrity  of  the 
judiciary  power;  and  this  opinion  is  confirmed  by  the  fact  that 
the  state,  the  people  by  their  representatives,  have  provided 
with  their  own  funds  for  giving  a  greater  decree  of  publicity  by 
printing,  to  the  decisions  of  the  Supreme  Courts 

6.  I  have,  I  believe,  said  more  than  suAcient  to  overthrow 
this  last  position  of  our  adversaries,  and  shall,  therefore,  go  on 
to  their  sixth.  And  here  I  find,  that  I  am  further  advanced 
than  I  imagined,  and  that,  in  driving  the  enemy  from  the  fifth, 
we  have,  at  the  same  time,  Carried  their  sixth  intrenchment. 
In  short,  they  can  no  longer  be  permitted  to  say,  that  the  are' 
nales,  the  battures  in  front  of  cities  belong  to  the  public,  if  by 
that  public  is  meant  a  being  distinct  and  separate  from  the  pub- 
lic of  New  Orleans.  There  seems  to  me  to  be  no  middle 
point. 

The  batture  belongs  to  the  town  or  city,  or  it  belongs  to  each 
individual  owner  of  &  lot,  a  thousandth  part  of  its  foundation 
(fonds,)  situated  on  its  front. 

But  I  have  already  demonstrated,  that  the  batture  can  nei- 
ther be  claimed  nor  owned  by  any  individual.  Consequently  it 
must  belong  the  city. 

Can  the  stdte  or  nation  have  any  right  to  it  ?  We  no  where 
find,  either  in  the  Roman,  Spanish,  or  French  laws,  that  the 
alluvions  either  within  or  without  the  limits  of  cities,  belong  to 
the  8tate^  or  nation. 

20  VOL.      XVIII. 


OVIXAVt 
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BAsTimv    Uft.     Upon  what  foundation  therefore,  could  it  be  pronounced, 
^pm,      j^  ^j^^^  ^^  batture,  which  forms  the  object  of  the  present  suit,  be- 
*""  ©"«""  longs  to  the  state  or  nation,  to  all  the  people  of  the  state  or 
w.         nation  ? 

I  submit  this  question  to  the  boldest,  and  most  learned  of  all 
our  lawyeis,  whatsoever  may  be  the  dignity  with  which  they 
are  inrested.  And  in  so  doing,  I  tell  them  not  to  forget,  that, 
as  the  Roman  law  instructs  us,  the  right  of  acquiring  by  aUu^ 
vion  is  derived  from  natural  law,  from  the  **•  jus  osNTiuif ,"  as 
it  is  called  by  Justinian.  That  if,  with  us,  as  among  the  Ro- 
mans, the  civil  law  sanctions  the  right  of  alluvion,  it  is  from  the 
supremely  just  and  equitable  consideration,  that  the  land  of 
the  riparian  owner,  which  has  no  other  limit  than  the  river,  is 
exposed  to  be  damaged,  impaired,  diminished,  and  carried 
away  by  that  river ;  and  that  the  alluvion  is  given  to  him  as  « 
compensation  and  indemnity  for  the  risks  and  charges  which 
the  law  imposes  upon  him. 

When  the  city  of  Orleans  was  laid  out,  did  it  enter  into  the 
imagination  of  the  founder,  to  say  to  the  colonists,  to  whom  he 
gave  lets :  You  shall  protect  yourselves  against  the  river,  you 
shall  make,  and  keep  in  repair  the  public  road  and  streets.  If 
the  river  washes  away  the  bank,  or  destroys  the  road,  you  shall 
furnish  others  at  your  own  cost.  If,  on  the  contrary,  it  adds 
alluvion  to  the  shore  it  shall  belong  to  me  ?  Nothing  can  be 
more  improbable,  and  yet  he  was  a  monarch,  a  despot. 

And  now  tell  me :  if  the  river  gradually  undermines  nxad 
carries  away,  or  suddenly  swallows  up  the  shore  and  levee  in 
front  of  the  city,  would  the  state  or  nation  be  affected  by  it  ? 
Would  they  be  bound  to  furnish  a  new  shore,  levee  and  high 
road  in  front  of  the  city  at  their  expense  ?  Should  any  one  be 
found,  endowed  with  sufficient  hardihood  to  maintain  the  affir- 
mative, a  thousand  voices  would  unite  with  mine  to  stamp  the 
groundless  assertion  with  the  brand  of  utter  absurdity. 

Neither  the  state,  nor  the  nation  would  have  to  support  the 
losses,  which  the  river  might  occasion  to  its  banks,  to  the  levee, 
quay  or  road,  any  more  than  they  are  bound  to  reimburse  the 
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oky  tbe  hundreds  of  thousands  of  dollars,  which  during  the  Kaitkbii    Dis. 

Anril    1841* 

last  thirty  years,  it  has  expended  in  the  construction,  keeping,  z^=====z 
and  repair  of  those  objects.  mtoiciwjott 

We  must,  therefore,  conclude  that  the  city,  which  has  alone  ^^ 

ORLKAVI 

and  always  supported  these  expenses,  and  been  exposed  to  the  oonov  mum. 
loss ;  which  ever  and  alone  has  been  burthened  with  every 
charge,  should  alone  profit  by  the  alluvions. 

7.  I  proceed  to  the  seventh,  and  last  position,  assumed  by 
the  defendants,  to  wit : 

''That  the  faubourgs  Delord  and  Saulet  were  not  incorpo- 
rated by  the  act  of  1806,  but  by  an  ordinance  of  the  City 
Council,  in  1836;  consequently,  that  the  alluvion,  formed 
before  that  period,  cannot  belong  to  the  city." 

If  I  be  not  greatly  deceived,  nothing  is  more  easy  to  over- 
throw than  this  their  last  proposition. 

For  this  purpose,  the  examination  of  two  facts  is  involved ; 
and  our  duty,  in  investigating  them,  is  to  search  for  and  bring 
to  light  the  truth,  and  nothing  but  the  truth. 

In  one  sense,  it  is  correct  to  say,  that  the  plantations  Delord 
and  Saulet  were  not  incorporated  with  the  city  of  New-OIeans 
by  the  act  of  1806 ;  but  this  sense  is  very  limited,  and  far  from  * 
being  absolute. 

It  were  unnecessary  for  me  to  say,  that  it  is  true  that  the 
faubourgs  Delord  and  Saulet  were  not  incorporated  by  the  act 
of  1806.  To  say  that  they  were,  would  be  to  assert,  that  a 
being  which  is  not  bom,  has  no  existence,  nor  is  yet  thought 
of,  might  be  an  active  or  honorary  member  of  a  company;  a 
folly,  which,  I  believe,  has  not  yet  been  here  advanced. 

But  it  does  not  result  from  thence,  that  the  two  plantations, 
Delord  and  Saulet,  were  not  in  any  manner  incorporated :  they 
were  really  incorporated  by  the  act  of  1806,  though  only  for 
the  purpose  of  police. 

But  they  were  not  incorporated  in  such  a  manner  as  to  make 
them  urban  properties,  they  still  remained  rural ;  and  the  law 
which  created  the  corporation,  within  whose  limits  they  were 
embraced,  considered  them  in  no  other  light.     In  fact,  the 
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Eastkui    Dis.  sixth  section  of  that  act  forbade  the  city  council,  which  it  ere- 

Asfril    1 84l» 

■  ^^*       -!-  ated,  to  impose  upon  the  properties  situated  within  its  limits. 

mifiGiFAUTT  and  which  were  not  divided  by  streets,  any  tax  for  lighting, 

v«.  cleaning,  watering,  and  city  watch.    It  would  hare  been  yery 

0KUAV8  o  rf  ^ 

coTToimxss.  strange,  arbitrary,  and  even  tyrannical,  to  constrain  a  rural 
proprietor  to  become  urban.  Such  a  law  would  have  been  a 
violation  of  the  great  principles  of  our  constitutions.  This  I 
have  said  and  acknowledged,  as  well  in  the  court  below,  as 
here. 

Therefore,  so  long  as  Madame  Delord  and  Mr.  Saulet  made 
no  change  in  their  respective  rural  properties,  they  continued 
to  be  riparian  owners  of  rural  estates,  although  embraced 
within  the  limits  given  to  the  city.  Thus,  so  long  as  they 
were  only  connected  with  tLe  city,  for  the  simple  purposes  of 
police,  they  had  an  incontestable  right  to  profit  by  every  ac- 
cession made  to  their  respective  plantations,  their  rural  estates, 
by  alluvions. 

But  in  1806,  or  1807,  these  two  plantations,  situated  within 
the  limits  of  the  city,  were  both  divided  into  squares  and 
streets,  converted  into  faubourgs. 

From  that  time,  the  prohibition,  contained  in  the  6th  section 
of  the  act  of  1805,  was  removed. 

From  that  time,  by  the  express  will  of  their  proprietors, 
these  two  plantations  ceased  to  be  rural,  and  i  became  urban 
estates,  integral  parts,  for  all  public,  legal  purposes,  of  the  city 
of  New-Orleans,  and  could  be  taxed. 

What  are  we  to  conclude  from  these  indisputable  facts  ! 
That,  very  long  before  1895,  the  faubourgs  Delord  and  Saulet 
were  duly  incorporated  with  and  united  to  the  city  of  New 
Orleans ;  that  they  were  so  united  and  incorporated  from  1806 
or  1807.  I  will  now  examine  the  assertion,  that  those  fau- 
bourgs were  only  incorporated  by  an  ordinance  of  the  city 
council  in  1805.  I  ask,  by  what  authority  could  the  city 
council  incorporate  faubourgs  ?  For  my  own  part,  I  know  it 
not;  and  if  such  authority  has  been  delegated  to  it  by  law,  it 
has  escaped  all  my  researches. 
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But,  in  1810,  a  law  was  passed  by  the  territorial  legislature,  Basteh!!  Dis. 
(page  49  of  the  acts  of  that  year)  of  which  I  have  already  ^^'  ', 
spoken,  which  enacts :  """^IT^ 

"Sbction  1.     That  the  keeping  and  repairs  of  the  levees  ^•• 

of  every  real  property  situated  on  the  banks  of  a  river^  which  cottoit  fbmi. 
have  been^  or  shall  be  for  the  future^  divided  into  lots,  and 
which  shall  not  have  been  annexed  to  a  city  already  incorpo- 
rated,  or  which  shall  not  have  been  erected  into  a  city,  bo- 
rough or  village,  and  as  such  incorporated,  shall  be  at  the 

CHARGE    OT   THE    WHOLE   OF    THE    PROPRIETORS    OF   THE     LOTS 

rituate  on  the  said  real  property ;  and,  for  that  effect,  the 
parish  jury  shall  cause  to  be  valued  every  or^e  of  the  said 
lots;  and  the  amount  to  be  paid  by  every  one  of  the  pro- 
prietors, for  the  keeping  and  repairs  of  the  said  levees,  thall 
be  in  proportion  to  the  vcUuation  of  said  lots :  Provided, 
(hat,  in  the  valuation  of  said  lots,  by  virtue  of  this  act,  the 
same  shall  be  valued  without  including,  in  the  said  estima- 
tion, the  value  of  any  part  of  the  in^rovements  which  might 
have  been  made  by  the  owners  upon  said  lots. 

*'  Section  2,  That  the  repairs  of  the  roads,  streets,  and 
avenues  on  the  said  real  property,  divided  into  lots,  without 
having  been  incorporated  or  annexed  to  some  city,  borough, 
orviUage,  already  incorporated,  shall  be  made  by  the  pro- 
prietors of  the  lots  in  front,  whereof  the  said  roads,  streets, 
or  avenues,  are  to  run  conformable  to  the  plan  of  the  said 
red  property,  situated  on  the  banks  of  a  river,  and  divided 
into  lots,  as  trforesaidy 

In  March,  1813,  a  new  law  was  passed  by  the  legislature  of 
the  state,  upon  the  same  subject,  the  first  section  of  which  is 
conceived  in  the  following  terms : 

^^That  so  much  of  the  sixth  section  of  the  act  incorporating 
the  city  of  New-Orleans,  passed  in  one  thousand  eight  hun- 
dred and  five,  as  gives  the  city  council  power  to  lay  tax,  for 
the  use  of  the  city,  on  the  suburbs,  which  are  laid  out  into 
itreets,,  outside  of  the  city  and  incof^orated  suburbs,  shall 
be,  and  is  hereby  repealed,  with  all  acts  having  r^erence 
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Kxntnv    Dis.  thereto,  until  the  city  council  shall  extend  to  the  (rfdresmd 

April,  I    i«    ixihurha  equal  support  and  privileges  with  the  city  and  incor- 

MUKiciPALiTT  porotcd  suturtSj  agreeable  to  the  tax  that  may  be  laid  on 

««.         such  suburbs  by  the  city  cotinctV." 
GOTTon  FB£M.       Thcso  two  laws  are  the  only  enactments  which  I  know, 
haying  any  relation  to  the  subject  in  question. 

But  I  do  not  see  any  thing  in  those  acts  which  gives  the  city 
council  the  right  of  incorporating  faubourgs. 

On  the  contrary,  the  first  seems  to  me  to  repel  the  idea,  and 
to  be  in  no  manner  applicable  to  the  property  (fundus)  con- 
tained within  the  incorporated  limits. 

The  second  abrogates,  without  repealing,  the  sixth  section 
of  the  charter  of  1805;  for,  if  it  prohibits  the  execution  of  the 
powers  contained  in  that  section,  it  also  authorizes  their 
exercise,  when  the  city  council  shall  judge  it  convenient  to 
extend  to  the  faubourgs,^  of  which  it  speaks,  the  same  support 
and  privileges  which  it  accords  to  the  city  and  incorporated 
faubourgs,  in  respect  to  the  tax  that  may  be  imposed  on  them. 

This  law,  well  examined,  signifies  then,  simply,  that  the 
city  council  shall  employ  for  the  lighting,  cleaning  and  water- 
ing of  the  faubourgs  in  question,  the  proceeds  of  the  tax  that 
may  be  imposed  upon  them.  It  signifies,  and  can  signify 
neither  more  nor  less,  if  its  expressions  be  compared  with 
those  of  the  6th  section  of  the  act  of  1805. 

Thus,  I  nowhere  find,  but  that  the  plantations  Delord  and 
Saulet  were  incorporated  by  the  act  of  1805,  at  least  for  cer- 
tain objects  of  police,  such  as  subjecting  them  to  the  ordin- 
ances and  regulations  which  might  be  made  by  the  city 
council,  concerning  the  roads  and  levees,  and  also  the  public 
order  and  safety. 

I  see,  on  the  contrary,  by  the  act  of  1805,  the  express  facul- 
ty given  to  the  proprietors  of  those  plantations,  to  assimilate 
themselves  entirely  to  the  city  and  faubourg  already  existing ; 
always  under  the  condition  of  paying  such  a  tax  as  should 
be  imposed  upon  them,  after  their  division  into  streets,  squares, 
lots,  &c.,  for  their  lighting,  cleaning,  &c. 
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i  see,  aflerwards,  a  modification  of  the  dispositions  contained  EAmnw   Ou. 
in  the  6th  section ;  a  modification  which,  in  its  result,  forever      ^^* 
suhjects  the  faubourgs  Delord  and  Saulet  to  a  tax ;  provided,   ^^^^citAurr 
that  the   proceeds  thereof  be  employed  for  their  exclusive  w. 

benefit.  cotton  prc8b» 

Thus,  when,  in  1806,  the  plantations  of  Delord  and  Saulet 
were  divided  into  streets  and  lots,  &c.,  they  profited  by  the  fa- 
culty of  being  assimilated  and  annexed,  by  the  pure,  simple, 
free  and  entire  consent  of  their  proprietors ;  and,  since  that 
time,  the  faubourgs,  into  which  these  two  plantations  were 
converted,  have  never  ceased  to  be,  in  fact  and  in  law,  incor- 
porated with  the  city  of  New  Orleans.  It  is,  therefore,  to  a 
certain  degree  an  error,  to  advance  that  those  faubourgs  were 
not  incorporated  by  the  act  of  1805.  Their  incorporation  goes 
back  to  that  period.  Whether  in  1836,  or  at  any  other  time, 
the  city  council  may  have  made  any  aot,  passed  or  adopted  any 
resolution,  deliberation  or  ordinance,  which  may  have  been  en- 
titled, either  by  itself  or  others,  an  act  of  incorporation  can  be 
a  matter  of  no  importance. 

We  will  discuss  the  supposition,  that  the  act  of  1810,  which 
I  have  cited,  is  applicable  to  the  faubourgs  Delord  and  Saulet.' 

Madame  Delord  and  Mr.  Saulet  were  obliged,  by  their  ori- 
ginal title,  to  furnish  and  keep  up  the  levees  and  road  along  the 
front  of  their  respective  lands.  This  charge  was  imposed  upon 
them,  and  from  thence  resulted  their  right  to  the  accession  by 
alluvion. 

On  the  erection  of  their  plantations  into  faubourgs,  in  1806, 
they  enclosed  by  a  levee,  all  the  part  of  the  batture  sufiiciently 
high  to  be  incorporated  and  united  to  the  principal  property, 
and  thus  subjected  to  their  private  ownership. 

From  that  period,  they  both  ceased  to  be  burdened  with  the 
care  of  the  levees  and  roads,  which  was  then  thrown  upon  the 
public  of  the  city. 

In  1810,  this  charge  was  taken  from  the  public  of  the  city 
by  law,  and  imposed  upon  the  whole  of  the  proprietors  in  the 
faubourgs  erected  upon   the  plantations  Delord  and  Saulet, 
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EisTKRir   Di8.  which  had,  since  two  years,  ceased  to  exist  as  plantations. 
^'^^^^  Thus,  the  charge  did  not  return  to  these  ci-devant  rural  pro- 

jtvjsitiirAUTT  prietors ;  they  were  altogether  discharged  from  it. 

t»'  Can  the  Cotton  Press  Company,  supposing  it  to  represent 

GOTTOK  PRESS,  thc  Hghts  of  thoso  two  persons,  take  advantage  of  either  of 
these  circumstances,  to  call  itself  the  owner  of  the  hatture 
which  existed  outside  New  Leree  street,  hy  means  of  which 
those  persons  had  reclaimed  and  taken  possession  of  all  that 
portion  of  the  batture  which  was  **  of  sufficient  height  to  be 
considered  as  private  property.*^ 

L,  Peirce^  on  the  same  side,  argued  to  show  that  from  the 
time  Faubourg  Delord  became  a  part  of  the  city,  the  plaintifis* 
as  the  successors  of  the  Corporation  of  New  Orleans,  were  the 
owners  of  the  alluvion  formed  thereafter.  This  right  is  found- 
ed in  natural  law,  in  Roman  law,  in  Spanish  law,  in  the  Lou- 
•  •^^^/^**^*^'^*  Code,  and  in  the  declarations  of  jurists  and  others  of 
y^^  |k  «|*wSat^e  Louisiana  law  is  and  has  been  administered.  It  is 
I  '^  pr^i^ta  begin  by  explaining  the  law  of  alluvion  as  received 

)( tfiff^*9^^^'&^^^^  '   ^^^^°^  ^^^™  whom  we  derive  our  legal  system  and 

'^'wnbfo  texts  we  have  adopted.     These  will  show  that  the  de- 

jTjT  i  jrbodants'have  not  a  shadow  of  claim  to  the  alluvion  in  contest ; 

,  ^  on  the /Contrary,  that  the  batture  formed  outside  of  the  levee  on 

%  'ithich  the  Cotton  Press  stands,  and  that  in  its  front  belongs  to 

the  Municipality.     The  following  ate  the  sources   of  these 

laws: 

Vide  Roman  law — "  Prseterek  quod  per  alluvionem  agro  tuo 
flumen  adjecit  jure  gentium  tibi  acquiritur ;"  1  Institutes,  tit.  2, 
law  1,  sec.  20. 

"  Prseterek  qttod  per  alluvionem  agro  nostro  flumen  adjecit, 
jure  gentium  nobis  acquiritut;  Dig.,  lib.  41,  tit.  1,  law  7  and 
16,  sec.  1,  p.  261,  269,  Hulot.  Code,  lib.  7,  tit.  41,  law  1 ; 
Tissot's  translation,  vol.  3,  p.  243. 

The  counsel  then  goes  into  learned  and  critical  definitions 
of  the  Latin  words  ^ger^  ager  limitatus,  agro  tuo  and  agro 
nostro  J  and  contended  that  agef  only  applied  to  fields  or  rural 
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estates  which  may  belong  to  a  community ;  clearly  showing  EitTvnir    Dit. 
that  not  lots  in  towns,  but  fields,  cultivated  farms  belonging  to  *     -J- 

communities,  or  rural  estates  were  alone  contemplated  by  the  m«^"»cipalitt 
word  ager<,  and  consequently  the  alluvions  formed  to  them  are  v«- 

not  governed  by  the  same  principles  as  urban  property.  See  corroir  pbess. 
also  Calvin's  Dictionary,  Verho  Civitaa.  He  also  contended 
that  the  Roman  law  was  the  common  source  of  the  Spanish 
law,  and  their  tribunals  applied  and  adopted  it,  when  their 
own  statutes  were  silent.  So  the  Spanish  and  Roman  laws 
may  be  considered  as  the  same  on  this  subject ;  both  giving 
the  right  of  alluvion  to  riiral  estates  or  Riparian  proprietors 

only. 

2.  He  further  urged  that  the  law  of  Louisiana  was  not  in 
conflict  with  either  the  Roman,  Spanish  or  French  texts  on  this 
subject.  They  have  been  construed  by  our  courts  and  found 
to  accord  with  those  ancient  laws,  from  the  decisions  in  the 
cases  of  Gravier  vs.  Mayor,  Aldermen,  and  inhabitants  of  New 
Orleans  in  May,  1807,  and  in  Morgan  vs.  Livingston,  j| 
down  to  the  latest  periods.  See  1  Harrison's 
451. 

The  decisions  under  the  Code  of  1806,  page  96, 
found  in  ^the  cases  df  Livingston  vs.  Morgan,  6  ML^**.,  ^•'^  -  ^^ 
Packwood  vs.  Waldett,  7  Martin,  N.  S.,  87;  CochraAi.vstiJS^^* 
&  Story,  idem,  627;  Cambre  et  al.  vs.  Kohn  et  al.,  8"^ 
575. 

The  Louisiana  Code  of  1825  has  made  no  change  in  the  law 
or  legislation  On  this  subject.  We  submit,  therefore,  with  con- 
fidence that  by  the  law  as  always  existing  in  Louisiana,  the 
alluvion  was  only  given  to  f  ural  estates  ;  and  that  the  word 
"  lands"  was  understood  as  not  applying  to  city  lots  fronting 
on  a  portk 

3.  The  defendants  have  not  brought  themselves  within  the 
textual  provisions  of  our  laws.  Are  they  owners  of  rural 
estates  having  natural  boundaries,  or  bounded  by  the  river 
and  as  such  entitled  to  alluvion?     They  .derive  title  from 

"  Madame  Delord,  who  in  1806,  divided  her  property  into  town 

21  VOL.      XVIIl. 
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EAffvmv    Dit.  lots,  as  an  addition  to  the  faubourg  St.  Mary ;  and  sold  amang 
*  p^»     j__  others  to  Larche  and  Saulet  the  property  that  figures  on  their 
MUHiciFAUTT  plans  which  was  also  divided  into  lots.     These  plans  designate 
t;*.  the  form  and  boundaries,  and  show  that  Madame  Delord  sold 

coTTon  PRESS,  no  more  than  what  is  described  upon  her  plan,  and  is  a  limit- 
ed lot.  The  plan '  makes  part  of  the  contract  of  sale,  for  the 
lots  were  sold  in  reference  to  it.  See  the  case  of  Suarez  rs. 
Duralde,  1  La.  Rep.  260.  In  the  sale  to  Larche  she  does  not 
sell /ac6  au  fleuve^  but  fronting  on  the  road  and  levee;  and 
expressly  charges  his  lot  more,  as  he  is  not  to  be  burthened 
with  keeping  up  and  in  repair  the  road  and  levee.  She  ex- 
pressly says :  '*en  outre  elle  se  d^siste  de  toutes  pretensions 
sur  le  fleuve."  The  right  of  alluvion  that  she  had,  when  a 
riparian  owner  of  a  rural  estate,  is  gone  and  abandoned. 

4.  In  this  case,  we  prove  by  Madame  Delord's  plan  that 
her  whole  plantation  was  divided  into  lots  ;  that  the  three  lots 
sold  to  Larche,  and  those  sold  to  Saulet,  forming  the  source 
from  which  the  defendants  claim  the  greater  part  of  their  front, 
were  of  small  extent  and  the  whole  of  it  within  the  incorpo- 
rated part  of  the  city ;  and  from  the  time  of  altering  the 
original  condition  of  the  plantation  it  ceased  being  such  ;  and 
every  purchaser  became  owner  of  an  ^^ared*^  or  **m«ti/a"  and 
not  of  an  ager.  If  these  divisions  had  not  been  within  an 
incorporated  city,  but  continued  to  be  rural  property  they 
would  have  come  under  that  class  of  property  to  which  the 
right  of  alluvion  was  refused.  The  ager  limitatus  was  not 
confined  to  those  lands  taken  by  the  Romans  from  the  enemy, 
&c.;  but  applied  to  all  rural  property  having  limits  affixed  by  the 
hands  of  man ;  and  whenever  there  was  such  boundary  the 
alluvion  was  not  given.  See  Claude  Ferriere,  Inst.  vol.  2, 
p.  44.     1  Dumoulin^  p.  91  and  92.     Gloss.  5  sec.  120  et  122. 

5.  It  is  contended  that  the  city  of  municipality  has  lost 
any  rights  it  may  have  had  to  this  batture,  by  the  supineness 
of  the  city  authorities  to  a  late  period,  an^  the  acknowledgment 
of  the  defendants  as  proprietors  conveyed  in  the  expressions 
of  the  ordinances,  &c.     Property  cannot  be  taken  away  by 
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loose  expressions  and  wording  of  legislative  and  city  enact-  EAsmir    Du. 
ments ;   though  their  solemn  and  direct  enunciations  as  to    ^^^*  '****' 
future  acquisitions  would  no  doubt  be  effective.     The  neglect  muhicifautt 
of  our  rights  and  interests  caused  the  separation  of  the  city  v«. 

into  municipalities.  As  soon  as  the  second  municipality  bet  cottok  phim. 
came  tbe  administrator  of  the  pubUc  affairs  within  its  limits,  it 
asserted  the  right  to  the  batture  in  its  front,  and  to  administer 
it  for  the  aae  of  the  public.  Administrators  of  communities 
are  not  created  with  such  powers  that  by  negligence  or  igno- 
lance,  they  can  alienate  the  property  intrusted  to  their  charge. 
Consequently  nothing  could  be  lost  by  the  former  administra- 
tions of  this  property,  by  admissions,  acknowledgments,  or  by 
implication  from  their  acts.  La.  Code,  art.  426-7-430.  See 
also  the  case  of  Pierce  et  al.  vs.  New-Oileans  Building  Coih- 
pany ;  9  La.  Rep.  403.     See  act  of  1805,  sec.  II  ad  finem, 

6.  We  conclude  that  any  expressions  used  in  the  ordinances 
cannot  be  urged  against  us  to  deprive  us  of  our  property ;  and 
that  no  solemn  recognition  of  any  rights  of  the  defendants  was 
ever  made  by  the  Council  and  approved  by  the  Mayor ;  that 
had  it  been  so,  an  acquiescement  or  abandonment  would  not 
have  had  any  binding  effect,  because  not  within  the  scope  and 
power  of  their  administration.  Had  they  done  so,  their  acts 
oould  at  any  time  have  been  attacked  before  the  judicial 
tribunals. 

7.  We  have  shown  that  the  defendants  have  no  title  by  the 
Roman,  Spanish,  or  Louisiana  laws,  as  construed  by  our  own 
courts ;  and  we  will  now  proceed  to  prove  and  show  to  whom 
the  alluvion  or  batture  now  in  contest  does  belong ;  according 
to  the  jiu  gentium^  and  the  Roman,  Spanish  and  Louisiana 
laws. 

The  learned  counsel  then  proceeds  to  show  by  the  act  of 
1805  incorporating  the  city  of  New  Orleans,  and  the  act  of 
1810,  amendatory  thereof,  that  the  making  and  keeping  in  re- 
pair roads  and  levees,  in  front  of  all  real  property  situated  on 
the  banks  of  a  river,  which  has  been  or  shall  in  future  be  divi- 
ded into  lots  and  annexed  to  a  city  already  incorporated,  shall 
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Eastkhk    UiB.  be  at  the  expense  and  charge  of  the  whole  of  the  proprietoTs, 

..  ^*^ 1-,  dbc,  in  proportion  to  the  valuation  of  said  lots,  &C.9  and  that 

MUHfciPALiTT  in  1812,  the  limits  of  the  city  were  reduced,  and  the  aettle- 
if»*  mentSf   including  Madame  Delord's   property,  was  made  a 

conoK  f  Rsn.  ward  and  elected  an  alderman.  Therefore  the  alluTion  formed 
after  J805  was  the  property  of  the  public ;  from  the  time  that 
the  limits  of  the  city  were  established,  every  thing  hereafter 
created  outside  of  the  then  existing  levee,  did  not  by  any  law 
belong  to  individual  proprietors,  and  consequently  all  the  al- 
luvion that  was  formed  from  the  bed  of  the  river  became 
public. 

8.  This  alluvion  is  not  formed  from  the  gradual  weaxing 
of  the  land  on  the  other  side  by  the  negligence  of  the  propirie* 
tors,  but  is  acquired  by  a  regular  and  an  immense  deposit.  If 
any  loss  had  accrued  by  the  land  being  decreased  instead  of 
increasing,  it  would  have  been  the  loss  of  the  city ;  for  it  would 
have  had  to  purchase  land  for  a  street  and  levee ;  the  rural  ser- 
vitude being  extinguished.  The  city,  therefore,  has  the  right 
and  is  entitled  to  the  alluvion  by  the  jus  gentium.  See  Ptf- 
fendorf^  droit  dea  gena,  de  P acquisition  dea  Acceaaoirea^  liv.  4, 
cap.  7,  p.  636,  637,  638;  Barbeyrac*a  note  on  thia  paaaage; 
Grotiua  de  Jure^  Pac.  et  BelL^  lib.  2.  cap.  3,  aec*  19,  No.  3, 
p.  262.  The  Code  of  1808  declared  that  things  which  belong 
to  cities  are  public ;  see  also  La.  Code,  art.  445.  It  is  abo  a 
matter  of  history  that  while  this  country  was  in  possession  of 
the  Spanish  government,  the  use  and  occupation  of  the  battnre 
formed  before  and  in  front  of  the  city,  was  strictly  public  ;  and 
every  edifice  erected  on  it  without  special  permission  waa 
abated^  and  the  space  covered  by  high  water  was  considered  as 
the  bed  and  bank  of  the  river ;  all  alluvions  were  held  as  soon 
as  formed  for  the  uae  of  the  city  and  the  public.  The  Legis- 
lature, by  the  13th  section  of  the  act  of  1806,  chartering  or  in- 
corporating the  city,  expressly  transferred  all  rights  of  proper- 
ty which  the  State  might  have  of  every  kind ;  not  only  what 
it  owned,  but  also  of  that  of  which  it  had  only  the  ttae  and  m- 
joyment.    The  State  did  not  reserve  any  public  rights  within 
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the  city  limits ;  only  reserying  the  power  of  modifying  the  Eastsun    Dis. 
charter  when  it  suited. 

XUMIGIPALITT 

V0.8. 

Preston^  BoseHuSf  E.  Hunt,  Eustis,  Sotde  ^  Hoffman,  for  «». 

the  defendants,  made  the  following  points  in  argument :  cotton  w^em. 

1.  The  front  proprietors,  and  owners  of  the  Cotton  Press, 
aie  riparian  proprietors  of  the  soil,  and  as  such  entitled  to  all 
the  aUtmon  or  batture  which  attaches  to  their  property.  This 
character  and  right  is  secured  to  them  hy  both  the  old  and  new 
Civil  Codes  of  Louisiana,  and  cannot  be  taken  away  by  any 
prorisions  or  principles  of  the  Spanish  or  Roman  law,  or  by  the 
fact  of  this  property  being  brought  within  the  corporate  limits 
of  the  city  of  New  Orleans  by  the  act  of  incorporation  of 
1805. 

2.  From  the  year  1763,  when  the  Jesuit's  order  was  abolish- 
ed, down  to  1831,  the  defendants  and  those  under  whom  they 
claim,  held  undisputed  possession  of  the  property  now  claimed 
by  the  Municipality.  During  that  time  it  was  always  consider^ 
ed  riparian  property.  In  all  the  titles  of  conveyance  the  cMih 
vion,  or  future  increase  in  front,  is'  expressly  mentioned  and 
passed  to  the  purchaser.  This  property  too  was  liable  to  all 
the  burthens  and  duties  of  riparian  owners.  They  kept  the 
highway  and  leyee  in  repair.  They  were  repeatedly  allowed 
to  change  the  leyee  in  order  to  take  in  the  alluvion.  In  1821 , 
Geo.  Hunter,  one  of  the  persons  from  whom  the  defendants 
derive  title,  was  authorized  by  the  Parish  Court  to  extend  his 
levee  -,  the  police  jury  recognized  him  as  riparian  owner.  In 
1830,  Burthe's  property  was  recognized  as  riparian,  and  he 
was  allowed  to  extend  his  levee  in  order  to  take  in  the  batture ; 
and  the  City  Council  and  city  authorities  repeatedly  recognized 
the  front  owners  to  be  riparian  proprietors.  The  city  ordi- 
nances relating  to  roads,  bridges  and  levees  made  the  same  re- 
cognition. The  front  proprietors  were  considered  as  proprie- 
tors and  makers  of  the  levee,  and  required  under  penalties  to 
keep  them  in  good  repair.  See  old  edition  of  the  **city  laws,'* 
pages39to53,61,  167. 
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Eabtkrn    Di8.     3.  All  the  authorities  and  the  principles  derived  from  the 
^*'     _L  civil  law  agree  in  establishing  two  main  points  for  the  defen- 

MUBiciPAuiT  dants :  1st,  that  the  banks  of  a  river  are  the  property  of  those 
vs.  who  possess  the  adjoining  lands  ;  and  2d,  that  what  is  added  to 

corroir  pftist.  an  estate  by  alluvion  belongs  to  the  proprietor  of  that  estate. 

In  the  Institutes  of  Justinian,  lib.  2,  tit.  1,  sec.  4,  de  usu  et 
proprietate  riparum,  principles  in  support  of  the  above  position 
are  laid  downJ  See  also  Dig.,  lib.  ],  tit.  8,  sec.  5,  verbo  Ri- 
parum ;  idem,  lib.  41,  tit.  1,  sec  30.  The  Spanish  law  is  also 
explicit  on  this  point ;  Pardida  3,  tit.  28,  law  6,  which  says, 
''  every  one  may  make  use  of  portSy  rivers,  and  public  roadsJ*' 
Civil  Code  of  1808,  page  96,  art.  8,  "  The  property  of  the 
shores  of  rivers  belongs  to  those  who  possess  the  adjoining 
lands.  See  Morgan  vs.  Livingston,  6  Martin,  230 ;  La.  Code, 
art.  446. 

4.  Whatever  is  ad'ded  to  an  estate  by  alluvion  becomes  the 
property  of  the  owner  of  that  estate  ;  and  therefore  Madame 
Delord  Sarpy  and  the  defendants  claiming  under  her  are  enti- 
tled to  the  alluvion  formed  in  front  of  and  united  to  the  said  pro- 
perty. The  principle  on  which  this  rule  is  based  is  so  natural 
and  just  that  it  will  be  found  to  pervade  all  systems  of  law. 
The  Roman  law  lays  down  the  rule  in  a  variety  of  forms.  See 
Institutes,  lib.  2,  tit.  1,  sec.  20,  verbo  de  aUuvione;  idem,  lib.  3^ 
tit.  24,  sec.  3;  idem,  lib.  2,  tit.  1,  sec.  22;  Digest,  lib«  41,  tit. 
1,  sec.  7,  §  1 ;  Code,  lib.  41,  tit.  1,  sec.  66 ;  idem,  lib.  7,  tit. 
41,  1,  3  ;  Partida  3,  tit.  28,  law  28,  31 ;  Civil  Code  of  1808, 
page  102,  art.  3 ;  idem,  104,  art.  8 ;  idem,  106,  art.  13  and  14 ; 
La.  Code,  art.  490,  496,  601. 

5.  The  plaintiffs  rely  with  great  confidence  on  the  Spanish 
laws,  especially  Partida  3,  tit.  28,  law  9.  This  law  speaks  of 
things  which  belong  to  a  city  as  founded  by  the  sovereign  under 
the  Spanish  laws.  The  lands  were  granted  and  appropriated 
for  the  site,  and  other  lands  granted  and  appropriated  for  the 
use  of  the  city.  Therefore  the  beaches  and  sand-bars  within 
these  lands  belonged  to  the  city  by  the  grant  or  ^appropriation 
of  the  founder,  under  the  authority  of  his  sovereign.    These 
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sand-bais  were  not  necessarily  alluvions,  but  might  be  fonned  EASTEmir   Dis. 

Anvil      I  gAl 

by  the  washing  of  the  soil  from  the  sand-banks.     Alluvions,  — -  -.' 

too,  under  these  regulations  and  laws,  in  the  front,  &c.,  of  the  '•uwicifilitt 

city,  became  its  property,  because  the  city  was  by  grant  or  »»• 

..  .  .  iJii.«i'  ORLB4HS 

appropriation  the  riparian  proprietor  of  the  land  to  which  it  cotton  pbms. 

was  added  ;  just  as  they  would  have  accrued  to  an  individual 

who  owned  the  front  or  land  to  which  they  accreted.     The 

Arenalts  were  granted  or  appropriated  to  a  city ;  they  were 

entitled  under  the  appropriations  or  grants  of  the  sovereign  or 

founder  to  all  the  sand-bars,  which  is  proved  by  the  fact  that  the 

liberties  of  the  city,  the  forests,  pastures,  d;c.,  are  placed  on  the 

same  footing  and  could  only  be  held  by  grant  or  appropriation. 

See  2d  vol.  Land  Laws,  appendix  1 ;  Nos.  66,  69,  70,  92, 

pages  36,  37,  44,  Recopilacion  de  leyes  de  las  Indias,  book  4, 

tit.  7,  law  13 ;  idem,  lib.  4,  tit.  13,  law  1. 

6.  It  is  not  denied  that  the  general  rule  laid  down  in  the 
Civil  Code,  art.  501,  is  that  ^Hhe  alluvion  belongs  to  the  own- 

BR    OF     THB     SOIL     SITUATED    ON   THE    EDGE     OF    THE     WATER, 

whether  it  be  a  river  or  a  creeks  and  whether  the  same  be  na- 
vigable or  not ;  who  is  bound  to  leave  public  that  portion  of 
the  bank  which  is  required  by  law  for  the  public  use.^^  This 
is  the  principle  of  the  law  in  Louisiana,  but  the  learned  counsel 
of  the  plaintiffs  say  the  Roman  law  must  be  consulted,  and  its 
modifications  taken  as  the  true  rule  on  this  subject.  With  the 
view  of  proving  this,  it  is  contended  that  the  word  ager  referred 
to,  must  be  properly  understood  and  its  different  meanings 
attended  to.  We  find  it  first  in  the  Digest  book,  50,  tit.  16, 
law  27,  de  verborum  M^i/icafton^— '* Ager  est  locus  qui  sine 
villa  est;^'  Ager  is  a  place  without  buildings.  See  Cujas,  vol. 
8,  p.  481.  Calvin's  Dictionary  is  likewise  quoted  verbo  Ager. 
For  the  definitions  of  the  words  fundus  and  predium  see  Dig. 
book  50,  tit.  16,  law  211,  215.  According  to  all  these  defi- 
nitions it  is  clear  that  ager  means  a  piece  of  land  without  any 
buildings ;  fundus  is  applied  to  land  on  which  buildings  are 
erected ;  and  the  word  predium  (to  use  the  language  of  the 
Judge  a  quo)  '4n  its  restricted  sense  means  perhaps  only  a 
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EAiTEiur    DiB.  rural  property,  to  wit :  a  farm,  an  estate^  a  manor;  in  its  more 
iipru, '___  extended  sense  it  includes  agtty  or  any  other  real  property 

MUKiciPALiTT  j^jjj^j  ^jjg  possession  of  it."    These  worit  according  to  the  au- 
vff.  thorities  cited,  it  is  contended,  show  us  ^'that  in  the  text  of 

coTToir  FRxss.  the  Romau  law,  the  alluvion  is  given  only  to  the  agerJ^  That 
heredad  in  Spanish  means  the  same ;  the  translation  of  the  In- 
stitutes into  Spanish  hy  Bemi^  using  this  word  for  the  Latin 
word  ager.  It  is  admitted  the  two  words  are  the  same  in  the 
different  languages.  But  the  word  ager  in  the  Institutes  and 
Digest  is  simply  used  to  express  the  idea  of  Umd^  ground, 
or  soil;  and  how  can  this  advance  the  pretensions  of  the 
plaintiffs  ?  The  context  of  Ager  is  ^^Frmterea  quod  per  attu- 
vionem  agro  flumen  adjeciU  j^Te  gentium  nobis  aequiritury 
This  law  is  merely  enunciative  of  a  general  principle  of  the 
law  of  nations  on  the  subject  of  alluvion.  The  plaintiffs  how- 
ever claim  on  the  distinction  between  urban  and  rural  pro- 
perty; that  on  becoming  a  city  they  are  entitled  to  the  alluvion. 
In  support  of  the  foregoing  principles  and  rules,  see  La.  Code, 
art.  501.  Napoleon  Code,  656.  Institutes,  tit.  1,  law  2;  de 
atluvione.  Partida  3,  tit.  28,  law  26.  8  Locr^,  No.  15, 21. 
p.  163,  182.  3  TouUier,  No.  140  et  seq.  4  Duranton,  No. 
400.    Merlin  verbo  ailuvion, 

7.  It  is  next  urged  that  the  reason  on  which  the  principle  in 
relation  to  the  right  of  alluvion  is  founded,  is  inapplicable  to 
the  riparian  owner  of  riparian  property.  The  maxim  of  na- 
tural justice  and  equity  expressed  in  the  Roman  law  is  qui 
sentit  onus,  sentire  debet  et  cotnmoduin ;"  he  who  is  exposed 
to  the  loss  of  the  thing,  ought  to  profit  by  the  advantages 
which  may  accrue  to  it.  But  it  is  boldly  assumed  that  the 
tiparian  owner  of  city  property  is  not  exposed  to  suffer  loss 
from  the  river,  and  that  he  is  not  therefore  entitled  to  the  ad- 
vantages resulting  from  it.  This  position  is  incomprehensible. 
Suppose  a  town  lot  or  square  is  undermined  by  the  current  and 
is  carried  away  by  the  abrasion,  it  cannot  be  denied  that  the 
ownet  sustains  a  loss,  ac(^asio1[ied  by  the  river,  which  would 
tio|  haVe  happened  if  th^  property  had  ti6t  been  riparian.  Will 
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either  the  corporatioQ  or  any  other  person    indemnify  the  i&asterv    Du. 
owner  for  the  loss  ?     Certainly  not.    How  then  can  it  be  said  — 

that  the  owner  of  city  property  thus  situated  is  not  exposed  to  mwhwifalitt 
sustain  damage  from  the  river  ?     So  far  from  being  exempted  ^• 

from  the  onii«,  the  loss  to  which  the  riparian  owner  of  urban  cottov  fusm. 
property  is  exposed,  is  infinitely  greater  than  that  of  the  rural 
proprietor. 

8.  But  the  court  below  lays  down  the  broad  rule,  and  says, 
**  if  the  right  of  alluvion  is  a  consequence  of  that  principle  of 
law  and  equity,  that  he  who  is  exposed  to  suffer  by  the  en- 
croachments of  a  river,  should  likewise  have  the  benefit  of  the 
additions  which  the  river  makes  to  his  land ;  or  in  other  words, 
that  he  who  has  against  him  the  chances  of  loss,  should  also 
have  in  his  favor  the  chances  of  gain,  a  powerful  reason  at 
once  presents  itself,  why  the  owners  of  front  lots  in  a  city 
should  not  be  entitled  to  the  alluvion,  and  why  the  city  should 
be.  In  a  city  the  owners  of  front  lots,  if  the  bank  is  carried 
away  by  the  water,  are  not  bound  to  give  their  lots  for  the 
establishment  of  a  new  bank,  unless  the  community  indem- 
nifies them  ;  the  city,  on  the  contrary,  if  the  bank  is  washed 
away  is  obliged  to  pay  for  the  ground  necessary  to  build  a 
new  bank  upon" 

This  assumption  of  principles  although  sanctioned  by  the 
solemn  judgment  of  the  court  aqud^  is,  so  far  as  our  re- 
searches carry  us,  without  the  aid  of  any  provision  of  law  to 
justify  them.  The  601  article  of  our  Code,  quoted  above, 
enacts  in  the  most  positive  manner  that  the  front  proprietor  ''is 
bound  to  leave  public  that  portion  of  the  bank  which  is  requir- 
ed by  law  for  the  public  use.**  The  space  thus  required  to  be 
left  for  the  public  use  is  fixed  by  the  Municipal  Councils,  or 
Police  Juries.  In  the  case  of  Henderson  and  others  vs.  Mayor, 
Aldermen  and  Inhabitants  of  New-Orleans,  so  much  referred 
to,  it  was  decided  that  the  present  defendants,  or  what  is  the 
same  thing,  those  to  whose  rights  they  have  succeeded,  were 
bound  to  give  the  land  necessary  for  a  new  levee,  without  in- 
demnity. The  judgment  declares  that  ^^no  indemn^y  ie  due 
22        VOL.     xviii. 
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Bmtsmt    Mia. for  land  uted  for  a  levee.     TTiit  U  a  charge  to  tphieh  all  rt- 
-       .*      i^parian  proprietors  are  subjected.    It  is  different  when  new 
Tt^ommAUTT  f0^g  Qf.  streets  are  to  be  established.     The  law  provides  in 
w.         such  cases  that  the  owner  of  the  land  over  which  they  pass^ 
wrtm  FB£at.  M  to  be  indemnified,'^^    Here  it  is  seen  the  present  defendants 
were  required  by  the  decree  of  this  court  to  give  the  land 
necessary  for  a  new  levee  toithotU  indemnity  ;  and  now  when 
their  right  of  alluvion  is  disputed,  they  are  told  they  do  not 
possess  that  right,  because  if  a  new  levee  is  to  be  made  they 
are  not  bound  to  furnish  land  for  that  purpose,  without  being- 
indemnified  by  the  city.     Is  this  any  thing  but  mere  mockery  ? 
Both  the  court  aqtut  and  the  counsel  for  the  plaintiffs  are 
mistaken.    The  owners  of  front  lots  in  a  city  are  bound  to 
give  sufficient  space  for  a  new  levee,  if  the  former  bank  is 
carried  away  by  the  water.    This  is  a  * 'charge  to  which  all 
riparian  proprietors  are  subject.*'— It  results  from  the  situation 
of  the  property.     This  is  the  well  known  and  settled  law  of 
the  land;  and  it  had  never  before  been  seriously  disputed. 
There  is  not  an  instance  on  record  in  which  the  city  has  paid 
for  the  ground  necessary  to  build  a  new  levee  T    Besides  the 
riparian  owner  has  no  choice  i  for  if  he  should  be  obstinate 
and  attempt  to  withhold  the  ground  for  a  new  levecr  his  pr^ 
perty  would  be  exposed  to  ruin. 

9.  The  claim  of  the  plaintiffs  to  the  property  in  dispute  is 
based  upon  the  supposed  legal  effect  of  the  incorporation  of 
the  city  of  New  Orleans,  and  of  the  division  and  sale  of  the 
plantation,  of  which  the  property  formed  a  part,  into  lots.  It 
is  stated,  that  by  reason  of  these  acts,  the  title  to  the  alluvion 
or  batture  in  front  became  vested  in  the  corporation  of  New 
Orleans,  for  the  sole  and  exclusive  use  and  benefit  of  the 
public,  and  is  now  vested  in  its  successors,  the  present  plain- 
tiffs. 

The  whole  of  the  property  in  dispttte  is  alluvial :  part  is  ap- 
plied to  the  purposes  of  private  ownership,  and  that  portion 
outside  the  present  levee  is  subjected  to  the  public  use :  the 
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title  to  this  latter  portion  the  plaintiffs  assert  is  abo  vested  in  Eaitbiii    Ou. 
them,  for  the  causes  before  recited.  * 

Thus,  it  will  be  seen  that  the  plaintiffs  take  upon  themselves  «'"^cw4liti 
affirmatively  to  show  that  the  law  crives  them  the  title  to  the  ^* 

property.  corrov  msat. 

Considering  the  case  entirely  independent  of  the  exceptions 
taken  to  the  plaintiffs'  right  of  recovery  in  the  plea  and  answer 
of  the  defendants,  it  has  all  the  appearance  of  an  experiment 
— nrertainly  a  bold  one.  It  meets  at  the  very  commencement 
the  judgment  of  the  Superior  Court  of  the  Territory  in  the  case 
of  Ghravier,  which  negatives  every  proposition  of  law  on  which 
the  plaintiffs  can  expect  to  recover.  It  is  opposed  by  the  ac- 
quiescence in  the  principles  settled  in  that  case  by  the  city  and 
the  community  for  upwards  of  thirty  years.  Since  that  deci- 
sion, battures  in  front  of  our  suburbs  have  been  the  subject  of 
private  ownership ;  they  have  been  occupied  and  improved  by 
the  proprietors ;  they  have  been  in  all  respects  considered  as 
any  other  private  property ;  they  have  been  bought  and  sold, 
and  interests  have  been  created  in  relation  to  them,  which  would 
never  have  existed  but  from  the  confidence  of  the  people  in  the 
integrity  and  intelligence  of  their  principles  of  justice. 

To  disturb  the  possessors  of  property  under  circumstances 
like  these<-^o  scatter  to  the  winds  interests  created  under  the 
sanctions  under  which  these  have  grown  up— there  must  be  a 
reason  of  the  strongest  kind.  The  high  intelligence  of  the 
court  would  in  such  a  case  at  least  require  from  the  plaintiff's 
indisputable  evidence  of  the  existence  of  the  law  which  vests 
the  title  to  the  property  in  them.  They  must  be  satisfied  be- 
yond a  doubt,  that  the  laws  of  the  country  impose  on  them  the 
stem  duty  of  undoing  what  has  been  done.  Nothing  must  be 
left  to  surmise :  nothing  can  be  inferred  concerning  the  laws 
from  mere  implication :  there  must  be  no  doubt  in  a  matter  of 
this  kind.  If  there  be  any  doubt,  the  principles  settled  in  the 
ease  of  Gravier  must  stand— the  jurisprudence  of  the  country 
must  remain  undisturbed,  and  the  defendants  remain  in  the 
possession  of  their  property. 
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BisTxvK   Dit.      By  the  law  of  alluvion— -a  law  founded  on  justice,  reason 
,    ^^*  and  sound  policy,  and  which  prevails  throughout  the  different 

xuHiciPALiTT  countries  of  Christendom  with  a  singular  uniformity-^land  is 
tw.  considered  not  in  relation  to  the  ownership  of  it,  but  its  posi- 

•corroir  pbesb.  tion.  The  alluvion  accrues  to  the  soil,  whether  its  owner  be 
the  sovereign  or  a  corporation,  subject  or  citizen ;  and  a  corpo- 
ration owning  the  soil  must  necessarily  acquire  by  alluvion,  in 
the  same  manner  as  any  other  owner  would. 

The  court  will  consider  our  codes  as  the  best  exponents  of 
the  law.  The  meaning  of  the  word  soil  is  certainly  beyond 
doubt  or  cavil.  The  terms  ager  and  heredad  will  remain  un- 
changed in  their  primitive  and  generic  signification— co-exten- 
sive with  our  terms  lands  and  hereditaments  of  the  common 
law — and  the  law  of  alluvion  will  be  left  to  its  general  opera- 
tion, unless  something  ebe  is  shown  against  it  besides  the  ver- 
bal criticism,  by  which  its  application  has  been  attempted  to  be 
restricted. 

What  possible  relation  has  the  law  arenales  to  the  law  of 
alluvion  ?  If  the  city  held  an  arenal  or  a  batture,  they  would 
hold  it  under  the  class  of  property  in  which  this  law  places  it ; 
they  would  hold  it  as  property  which  could  be  alienated.  But 
this  law  has  no  relation  to  the  means  of  acquiring  property. 
The  city  may  acquire  the  arenal  by  alluvion,  if  it  owns  the  soil 
to  which  the  alluvion  is  attached,  in  the  same  manner  that  an 
individual  would  acquire  it.  But  of  itself  the  law  arenal  has 
no  relation  to  the  law  of  alluvion.  No  mention  is  made  of  it 
in  the  text,  no  reference  is  had  to  it  in  the  commentators.  The 
attempt  to  force  this  law  from  its  evident  meaning  and  opera- 
tion is  not  new.  It  was  made  in  the  case  of  Gravier,  by  the 
eminent  counsel  who  argued  the  case-^^nd  failed ;  for  if  the 
court  had  considered  that  the  law  arenales  gave  the  battures  in 
front  to  the  city,  in  the  sense  now  and  then  contended  for,  the 
city  would  have  succeeded  in  its  suit.  In  deciding  that  case  in 
favor  of  Gravier,  the  court  repelled  this  application  of  law 
arenales. 
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The  law  in  agris  has  no  more  relation  to  the  law  of  this  EAirxiur    Dis. 
case,  than  that  just  commented  on.  ^^^'*^*      — 

It  was  not  in  force  in  Spain,  and  this  court  has  determined  """i^'g."" 
conclusively  in  the  case  of  Morgan  V8.  Livingston,  as  to  its  ^*' 

non-existence  as  law  in  this  country.  cottok  preh. 

The  view  taken  of  this  law  in  the  tribunab  of  France,  coin- 
cides in  a  singular  manner  with  that  given  by  Judge  Martin, 
in  delivering  the  opinion  of  the  court. 

The  royal  court  of  Toulouse,  in  the  case  of  Marguet  V8.  the 
Commune  of  Blagnac,  in  determining  that  the  intervention  of 
a  road  was  no  impediment  to  the  right  of  alluvion*-4he  road 
belonging  to  the  proprietor  of  the  riparian  estate,  and  not  to  the 
commune — state,  in  commenting  on  this  law : 

^*  Enfin  la  loi  invoqu^e  n'avait  de  rapport  '  qu'aux  champs 
qui,  apr^  la  conquete  d'une  province  ou  d*une  ville,  ^taient 
distribu^s  aux  soldats  remains,  ou  partie  aux  soldats  et  par- 
tie  au  public,  sous  certaines  bornes  ou  limites,  qui  ^taient 
d^crites  et  d^sign^es  avec  grand  soin  dans  des  tables  d'ai- 
rain ;  et  afin  que  ce  partage  ne  put  point  iire  eli6r6  et  qu'il 
n'y  eAt  jamais  de  confusion  au  discemement  de  ce  qui  leur 
avait  ^t^  assign^,  on  voulait  que  ces  bornes  fussent  inviolables, 
et  que,  pour  cet  effet,  elles  ne  pussent  etre  ni  restreintes  ni 
^tendues  par  le  droit  d'alluvion.'  C'est  ainsi  que  Duperier 
explique  cette  loi,  dans  ces  questions  notables  de  droit,  liv. 
2,  question  3,  ou  il  observe  avec  M.  le  President  de  Lestang 
que  pour  obvier  k  Talt^ration  que  T alluvion  pourrait  occa- 
sioner  aux  dits  champs  ainsi  distribu4s,'on  laissait  toujours 
un  grand  espace  de  terre  entre  les  champs  assign^s  aux  sol- 
dats et  les  bords  de  la  riviere  voisine  ;  en  sorte  que  son  eau  ne 
put  aller  jusqu'k  ces  champs,  qui,  pour  cette  cause,  6taient  ap- 
pel^s  agH  litnitatir    (22  Sirey,  2,  34.) 

The  law  in  agris  excluded  in  Rome  the  description  of  lands 
of  which  it  treats,  from  the  operation  of  the  general  law ;  it  has 
no  relation  to  the  provisions  of  our  code  concerning  alluvion  or 
the  principles  upon  which  they  are  founded. 

The  defendants  have  no  interest  in  contesting  the  soundness 
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RisTKHN    Dfs.  of  the  principle  of  the  law  in  agris :  it  is  only  its  application  to 
^^*     —  to  the  present  case  that  they  deny.     It  would  be  idle  to  contend 

''^^iro'i'^"^^  that,  in  the  case  provided  for  by  that  law,  the  principle  is  not 
w.  properly  applied. 

COTTON  PBiw.  In  the  distribution  of  lands  among  the  soldiers  of  the  Ro- 
man empire,  if  each  concession  was  limited,  and  if  the  space 
between  the  lands  parcelled  out  and  a  river  was  reserved  to  the 
state,  or  should  be  granted  to  a  city,  there  is  nothing  to  inter- 
fere with  the  right  of  the  proprietor  of  the  bank  to  the  alluvion, 
be  he  the  sovereign  power  or  a  city. 

How  would  the  application  of  the  principles  of  the  law  of 
alluvion  be  different  under  ours,  or  any  other  system  of  juris- 
prudence  ?  If  a  man  have  an  estate  on  the  bank  of  a  river, 
and  he  chooses  to  sell  part  of  it,  and  reserve  the  bank,  what  is 
there  to  prevent  it  T  What  law  does  he  violate  T— what  right 
does  he  interfere  with  ?  The  purchaser  would  in  this  case  ac- 
quire an  ager  limitatisj  and  the  proprietor  retaining  the  bank 
necessarily  owns  the  alluvion  which  may  attach  to  it.  Such 
would  be  the  rights  of  the  parties,  without  reference  to  any 
provision  of  the  law  in  agris. 

There  can  certainly  be  nothing  in  this  law,  or  in  its  conse- 
quences, which  can  give  the  plaintiffs  any  right  to  the  proper- 
ty in  question. 

Chancellor  Kent,  in  treating  on  the  subject  of  highways, 
says :  ^*  It  may  be  considered  as  the  general  rule,  that  a  grant 
of  land  bounded  upon  a  highway  or  river,  carries  the  fee  in  the 
highway  or  river  to  the  centre  of  it,  provided  the  grantor  at  the 
time  owned  to  the  centre,  and  there  be  no  words  or  specific 
description  to  show  a  contrary  intent.  But  it  is  competent  for 
the  owner  of  a  farm,  or  lot^  having  one  or  more  of  its  sides  on 
a  public  highway,  to  bound  it  by  express  terms  on  the  edge  of 
the  highway,  so  as  to  rebut  the  presumption  of  law  and  there- 
by to  reserve  his  latent  fee  in  the  highway.  It  is  equally  com- 
petent for  the  riparian  proprietor  to  sell  his  upland  to  the  top  or 
edge  of  the  bank,  and  to  reserve  the  stream  or  flats  below  high 
water  mark,  if  he  does  it  by  clear  and  distinct  boundaries.   The 
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paichaser  in  such  a  case  takes  the  bank  of  the  river  as  it  is*  or  Eaitbmi    Dis. 
may  thereafter  be,  by  alluvion  or  decrease  of  the  flow  of  the  ,  ■  ^^' 
river.     He  takes  it  subject  to  the  common  incidents  which  may  «^»j^w'^m» 
diminish  or  increase  the  extent  of  his  boundaries."    3  Kent's  w- 

Commentaries,  434,  and  cases  cited.  cmtoh  ra 

Some  confusion  of  ideas  is  created  by  connecting  tbe  charge 
of  making  a  levee  with  the  right  of  property  in  the  soil.  There 
is  no  necessary  connection  between  the  two.  The  levee,  which 
protects  the  riparian  estate,  also  saves  the  adjacent /country 
from  inundation.  By  law,  it  is  at  the  charge  of  the  riparian 
proprietor ;  and  by  the  act  of  1821,  by  which  the  port  of  New 
Orleans  was  extended,  the  construction  and  even  repairs  of  any 
other  levees  than  those  at  that  period  kept  up  by  the  corpora- 
tion, were  left  at  the  option  of  that  body. 

The  riparian  proprietor  had  no  right  to  receive  wharfage  for 
the  use  of  his  bank ;  but  on  making  or  taking  on  hself  the  re- 
pair of  a  levee,  the  corporation  could  indemnify  itself  by  ex- 
acting wharfage.     1  Moreau's  Digest,  653. 

By  constructing  or  repairing  a  levee,  or  making  a  road  or 
other  way,  by  the  corporation  or  any  public  body,  no  rights  of 
property  in  the  soil  %re  lost  or  acquired,  as  these  acts  depend 
on  the  right  of  use  vested  in  the  public,  of  which  the  munici- 
pal government  is  the  guardian  and  representative.  Our  law 
on  the  subject  of  alluvion  is  general,  and  assigns  no  difference 
in  its  application  to  the  soil  on  which  a  levee  is  required,  and 
that  on  which  it  is  not. 

The  alluvion  accruing  under  our  laws  to  the  soU^  without  re- 
ference to  the  ownership,  whether  it  be  vested  in  the  State,  a 
corporation  or  an  individual,  a  question  might  arise^out  of  the 
late  accident  to  the  town  of  Plaquemine,  which  would  test  prac^ 
tically  the  application  of  the  principles  of  the  law  of  aUavion. 

Portions  of  the  front  lots  have  been  carried  away  by  an  avul- 
sion of  the  river,  so  that  parts  of  these  lots  now  form  a  portion 
of  the  bank  of  the  river. 

Tbe  levee  which  is  to  be  constructed  anew  on  these  lots  will 
form  the  bank  of  the  river.    La.  Code«  art.  448. 
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EAvmv   Di«.      The  use  of  this  bank  is  public,  the  property  remaining  un- 
^    *      —L  changed  in  the  owner.     Art  446. 

xmriniFAtiTT       The  levee  beinir  constructed  under  the  direction  of  the  nni- 
wo.  2.  ® 

M.  nicipal  authority,  the  public  conyenience  as  to  the  use  of  the 

ooTTov  P1IS88.  bank  can  be  protected. 

>lf  An  alluvion  be  formed  in  front  of  these  lots,  to  whom  would 
it  belong  ?  If  the  law  of  alluvion  in  the  code  governs,  it  must 
belong  to  the  owner  of  the  soil  to  which  it  is  attached.  At 
yet,  no  law  has  been  found  giving  alluvion  formed  in  front  to 
cities ;  and  on  the  principle  of  equity,  on  which  it  is  said  the 
law  of  alluvion  is  founded,  the  owner  of  the  land,  one  half  of 
which  has  been  lost  to  him  by  the  force  of  the  river,  is  certainly 
entitled  to  the  increment  which  the  river  may  afterwards  insen- 
sibly and  gradually  add  to  his  property. 

But  it  might  thus  happen,  that  the  owner  would  have  more 
land  than  his  title  originally  gave  him ;  his  land  may  have 
been  strictly  speaking  a  limited  field  and  not  a  riparian  es- 
tate. This  increase  of  quantity  might  be  a  consequence  of 
the  application  of  the  law  of  alluvion,  and  would  not  be  in- 
consistent with  the  equity  of  the  rule,  that  he  who  is  exposed 
to  the  loss  is  entitled  to  the  advantage  which  may  accrue  to  an 
estate. 

10.  The  incorporation  of  the  city  and  the  division  of  the 
principal  estate  to  which  this  alluvion  belonged,  into  lots,  are 
alleged  to  have  given  the  plaintiffs  a  right  to  the  property  in 
dispute.  In  order  to  test  the  fallacy  of  this  proposition,  it  is 
necessary  to  examine  each  branch  of  it  separately. 

How  the  separation  of  a  number  of  inhabitants  and  a  dis- 
trict inhabited  by  them  from  the  general  civil  division  of  the 
territory  of  the  State,  and  authorizing  them  to  exercise  certain 
special  powers  through  their  representatives  can  be  construed 
into  a  cession  of  any  other  substantial  powers,  or  as  conferring 
any  powers  not  expressly  delegated,  is  under  our  system  of 
government  not  easily  understood. 

But  the  division  and  sale  of  the  estate  into  lots*— how  does 
this  affect  the  right  df  alluvion  ?  or  what  is  prodticed  by  all  the 
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causes  combined — the  incorporation  of  the  city,  division  and  EnTTim    Dii. 
sale  of  a  riparian  estate  in  lots  ?     It  must  be  borne  in  mind,  '    ,-~L 

that  since  the  first  discussion  of  this  question  as  to  the  right  of  "^^'cipawtt 
the  city  to  the  batture  in  front  of  the  suburbs,  there  have  been  v«. 

two  revisions  of  our  laws,  and  that  before  the  adoption  of  the  cottoh  pbbsi. 
old  civil  code,  the  claim  of  the  city  to  the  batture  of  the  suburb 
St.  Mary  had  been  rejected  in  a  decision  of  the  Superior  Court 
of  the  Territory,  after  an  elaborate  argument  of  the  ablest 
i^imsel  at  the  bar.  The  subject  was  a  most  exciting  one  at 
the  time;  and  from  the  passions  it  enlisted  and  the  talent  which 
the  controversy  brought  forth,  it  may  be  a9sunied  that  it  oc- 
cupied a  large  space  of  public  attention,  and  was  a  matter  of 
interest  to  those  who  were  entrusted  with  the  legislative  pow- 
er. We  find  in  both  these  cddes— ^hat  of  1808  and  182&— the 
subject  of  alluvion  re-enacted,  or  father  re-asserted,  and  pro- 
vision made  in  the  codes  for  the  use  and  property  in  the  banks 
of  rivers— «  classification  and  mention  made  of  things  belong- 
ing' to  cities  and  other  places,  distinguishing  the  species  of 
pTtfpeity  they  may  have  in  each ;  indeed  a  thorough  and  com- 
plete legislation  on  the  law  of  ownership  and  accession :  but 
we  da  not  find  one  word  directly  or  indirectly  recognizing  the 
right  of  cities  and  other  places  to  battured,  or  any  thing  from 
which  it  can  be  inferred ;  nor  do  we  find  that  they  have  any 
authority  in  relation  to  the  acquisition  of  property;  nbr  is 
there  any  distinction  between  the  property  of  cities  and  that 
of  other  places  recognized  in  the  codes — they  are  on  precisely 
the  same  footing.  Civil  Code,  book  1,  tit.  2,  art.  440,  and 
seq.;  Code  of  1808,  book  2,  tit.  1,  art.  7,  and  seq. 

If  those  rights  now  claimed  for  the  city  are  recognized  by 
our  laws,  is  it  not  singular  that  no  trace  of  them  should  exist 
after  these  two  memorable  occasions  ?  If  they  were  deducible 
from  any  general  principle,  t^here  might  be  a  very  good  reason 
for  their  not  being  mentioned  in  our  codes ;  but  at  the  time 
these  codes  were  made,  the  decisions  of  our  courts  were  vir- 
tually advetse  to  them.  Those  decisions  were  acquiesced  in-»> 
battures  became  private  property,  and  the  silence  of  the  codes 
23        VOL.     XVIII. 
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RmBMir    Dii.  in  relation  to  these  rights  now  claimed  by  the  city*  when 

Apn/ti    1*^  treating  on  the  subject  with  which,  had  the  rights  claimed 

MvmeiPAuiT  existed,   they  would  have  been  identified,   will  have  great 

weight  with  this  court  in  their  deliberations  on  these  important 

principles. 

There  is  nothing  in  the  charter  of  the  city,  there  is  no  text 
of  the  law,  which  recognizes  the  principles  on  which  the 
plaintiffs  base  their  pretensions.  They  must  then  be  derived 
from  implication  ?  And  from  what  can  they  be  implied  ?  la 
it  from  the  silence  of  our  legislation  on  these  two  occasions 
mentioned  ?  Is  their  existence  to  be  inferred  from  their  now 
recognition?  Is  it  from  the  municipal  legislation  and  the 
conduct  of  either  or  of  both  of  the  parties  in  relation  to  this 
property  ?  Have  such  powers  been  ever  held  or  exercised  In 
any  other  city  ?  Do  our  flourishing  maritime  cities  or  towns 
of  the  north,  with  their  intelligent  inhabitants,  pretend  to  pos- 
sess them  ?  It  is  believed  that  neither  of  these  sources  wiH 
aid  the  plaintiffs  in  their  attempt  to  create  these  powers. 

There  is  something  which  is  very  extraordinary  in  the  idea, 
that  the  circumstance  of  a  part  of  a  river  being  made  a  port, 
affects  the  right  of  property  of  a  riparian  proprietor.  Do  not 
the  banks  of  our  navigable  rivers  form  in  fact  one  continuoas 
port,  used  by  the  steamers  which  land  at  all  points  which  the 
wants  of  our  population  require  ?  And  is  it  understood  thact 
by  extending  the  {fort  of  a  city,  that  any  thing  more  is  done 
or  attempted  than  to  extend  the  space  in  which  goods  shipped 
and  destined  technically  to  the  port  may  be  landed,  and  where 
vo3rages  are  originated  and  terminate  ?  Indeed,  in  extending 
the  port  of  New-Orleans,  in  1821,  the  legislature  expressly 
disclaim  any  obligation  en  the  part  of  the  city  to  make  and 
repair  any  levees  and  wharves  other  than  those  at  that  time 
kept  up  by  them.    2  Moreau's  Digest,  269,  verbo  Fort* 

The  representation  of  a  batture  on  the  plan  of  a  riparian 
estate  divided  into  lots,  without  any  words  indicating  a  trans- 
ferr  dedication,  or  change  to  be  made  in  relation  to  it,  is  the 
representation  of  a  thing  that,  exists,  and  which  is  to  continue 
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in  a  state  which  is  to  be  regulated  by  law  ;  the  rights  of  the  Bivriair    lh%, 

owner  are  not  changed  in  relation  to  it,  by  the  representation      ^^*     -1^ 

that  is  made.     The  batture  is  to  be  kept  as  the  law  leases  it,  """ciwliti 

subject  to  the  public  use  as  long  as  it  is  required ;  and  when  it  tw. 

is  no  longer  required  for  that  purpose,  the  owner,  never  having  cottoh 

parted  with  his  property,  takes  it  unincumbered  with  the  use. 

It  must  not  be  lost  sight  of,  that  under  the  law  of  this  state, 

the  owner  of  the  batture  is  obliged  to  contribute  to  keep  up 

the  levees.     Out  of  cities  and  incorporated  towns,  the  owners 

ef  whole  estates,  though  sub-divided  into  lots,  must  contribute 

to  that  expense.     In  those  places  the  matter  is  left  to  the  mu* 

nicipal  government;    and    we   find  this    charge    sometimes 

thrown  on  the  proprietors  of  the  front  lots,  and  sometimes 

assumed  by  the  municipal  government. 

It  could  hardly  be  sustained  as  a  plausible  proposition,  that 
on  a  sulndivision  of  a  riparian  estate,  a  city  would  necessarily 
have  forced  upon  itself,  nolens  volenti  what  might  be  the 
onerous  charge  of  keeping  up  an  expensive  levee  f;rom  their 
general  funds.  So  important  a  rule  as  this,  certainly,  if  it 
existed,  would  have  some  other  foundation  than  mere  surmise: 
nor  would  the  usage  of  upwards  of  thirty  years  have  failed  to 
recognize  it.  If  the  estate  or  lot  be  riparian,  how  can  it  be 
supposed  that  the  city,  by  making  a  levee  on  it,  or  repairing 
one,  or  keeping  up  one,  or  intending  to  do  either,  can  affect 
the  rights  of  the  proprietor,  or  that  they  can  be  affected  by 
giving  him  the  privilege  of  votihg  for  an  alderman,  and  being 
taxed? 

The  grounds  just  examined  are  those  stated  in  the  plain- 
tifia'  petition,  as  the  foundation  of  their  title  to  the  property 
in  question  ;•  and  in  order  to  avoid  the  consequences  of  their 
refutation,  which  was  inevitable,  a  bolder  and  less  tenable 
position  is  taken,  viz :  that  the  ground  on  which  the  city  is 
founded  belongs  to  the  city  or  to  the  aggregation  of  individuals 
composing  it. 

This  proposition,  unsupported  by  reason  or  authority,  we 
aie  content  to  leave  to  its  own  refutation.    It  carries  with 
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Eastsuit    Di8.  itself  the  elements  of  its  own  destruction,  and  any  opposition 
^'      -L-  to  it  would  retard  its  inevitable  fate  before   any  tribunal  in 

^^'so^^^^^'  which  justice  is  administered.     At  what  period  did  the  city 
^'-  acquire  the  property  of  that  portion  of  the  Delord  estate  which 

coTTov  pRKst.  was  uot  sold  to  individuals  ?  It  surely  was  not  when  the  city 
was  incorporated  ?  That  at  the  time  of  division  of  the  estate, 
the  city  might  have  exacted  for  the  public  use  the  part  then 
existing  as  batture,  may  be  admitted  for  the  sake  of  argument, 
for  it  might  have  the  right  to  impose  that  condition  on  the 
proprietor  before  consenting  to  the  sub-division ;  but  to  beUeve 
that  the  batture  and  the  levee  charges  were  forced  upon  it 
against  its  will,  and  against  the  evidence  of  continuous  use,  is 
too  severe  a  tax  upon  human  credulity. 

The  fate  of  the  case  necessarily  depends  on  this  position 
assumed  by  the  plaintiffs ;  and  unless  it  can  be  maintained, 
there  is  nothing  before  the  court  on  which  the  defendants  can 
be  disturbed  in  the  enjoyment  of  their  property.  Nor  is  it 
surprising  that  the  position  so  vitally  important  should  be  as- 
sumed :  it  could  be  taken  in  no  other  way.  It  can  be  deduced 
from  no  known  principles  of  law ;  it  is  supported  by  no  ana- 
logy ;  usage  and  experience  are  against  it ;  the  acts  of  the 
plaintiffs  themselves  repudiate  it. 

It  must  be  supposed,  that  by  this  time  the  law  of  property 
relating  to  cities,  if  ttiere  be  any  legal  principles  peculiar  to 
them,  as  distinguishable  from  any  other  civil  divisions  of  the 
state,  must  be  understood,  that  at  least  so  important  a  prin- 
ciple must  have  been  mooted  in  the  different  cases  which  have 
presented  themselves  to  courts  in  which  the  rights  of  cities 
have  been  discussed. 

In  the  cases  which  have  been  cited,  in  which  the  rights  of 
the  cities  of  Cincinnati  and  Pittsburg  to  the  property  between 
front  streets  'and  the  river  were  involved,  no  such  pretension 
on  the  part  of  either  of  the  cities  was  urged  nor  intimated  by 
counsel  or  judge,  and  we  find  that  the  Congress  of  the  United 
States,  as  early  as  1806,  transferred  the  right  of  the  United 
States  to  the  space  between  the  front  street  and  the  river,  in 
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the  city  of  Natchez,  to  the  corporation  of  that  cityt  on  the  EAvraiw  Dii. 
condition  that  it  should  be  planted  with  trees  and  be  preseryed  ^^  - 
exclusively  for  the  public  use.     1  Land  Laws,  540.  mnruHPAUTx 

Acts    of  Congress  at  different  times  have  been   passed,        mam 
granting  portions  of  the  property  in  front  of  the  city  of^New  cottoh 
Orleans  to  the  corporation.     Vide  acts  of  April  3d,   1812;  of 
the  20th  of  April,  1818;  of  the  aOth  of  March,  1822;  of  the 
28th  of  February,  1823. 

'  It  may  be  admitted,  that  these  acts  in  themselves  are  not 
conclusive  evidence  of  the  fact  that  the  property  granted  was 
not  legally  in  the  grantee,  but  they  will  have  due  weight  with 
the  court  in  an  inquiry  of  this  kind. 

And  what  have  been  the  decisions  on  the  title  of  the  cor- 
pojratioii  to  the  property  in  front  of  the  city  ?  It  was  claimed 
as  the  property  of  the  city,  in  the  case  of  New-Orleans  vs.  the 
United  States.  lOth  Peters,  666.  Let  the  arguments  of  the 
counsel  and  the  opinion  of  the  court  be  examined,  and  nothing 
implying  a  recognition  of  this  right  on  the  part  of  the  city  can 
be  found  in  the  elaborate  opinion  delivered  by  Mr.  Justice 
McLean.  Nothing  was  decided  in  that  case  except  that 
neither  the  fee  in  the  land  nor  the  right  to  regulate  the  use 
was  vested  in  the  government  of  the  United  States.  The  land 
was  held  to  be  subject  to  the  public  use,  in  consequence  of  the 
dedication,  which  was  conclusively  established  by  evidence ; 
but  the  title  of  the  city  to  the  property  never  was  recognized 
by  the  court. 

In  the  case  of  CucuUu  vs,  De  Armas,  Judge  Porter  says, 
**on  the  first  point  which  presents  the  question  of  title  in  the 
city,  I  believe  the  court  is  unanimous.  Our  consultations,  if 
I  understand  them  right,  brought  us  to  the  conclusion  that  it 
had  no  solid  basis  to  rest  upon."  &c.    5  La.  Rep.  186. 

Judge  Martin,  in  that  case,  says:  **The  appellees  (mean- 
ing the  appellants)  have,  shown  no  legal  title,  or  right  of 
property  in  the  premises.  I  have  not  considered  the  first 
pica." 
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Kastebit    Dii.      Judge  BuUard,  in  the  case  of  the  two  municipalities,  12  La. 
^^^^'^^*^'    Rep.  66,  says : 

vuxiciPAUTT       t(  rj%Y^Q   pictensions  of  the   defendants,  as  set  up  in  their 
vt.  answer  to  the  exclusive  ownenhip  of  the  property  in  question, 

OlRXiS  All's  __ 

coTTOjr  pust.  (the  batture,)  and  those  of  the  plaintiffs  as  evinced  in  their 
ordinance  of  the  9th  of  February,  1837,  to  take  one  hundred 
thousand  cubic  yards  of  sand  from  the  batture,  (id  libitunit 
(if  indeed  either  party  has  seriously  urged  such  pretensions,) 
are,  in  our  opinion,  equally  unfounded  and  preposterous." 

Neither  from  the  act  of  incorporation,  nor  the  division  into 
lots,  nor  the  extension  of  the  port,  nor  the  establishment  of  the 
city,  can  any  vested  rights  of  property  be  affected  by  implica- 
tion. The  changes,  which  are  produced  as  to  the  rights  of 
property,  are  matters  of  contract  between  the  owner,  the 
purchaser,  and  the  sovereign  authority  or  its  delegate.  No- 
thing can  be  implied  except  such  easements  of  way  and 
other  rights  which  are  necessary  to  the  enjoyment  of  the  pro* 
perty  as  it  is  sold.  And  the  idea  of  the  title  of  property  of 
this  description  being  vested  in  the  city,  place,  parish,  or  any 
other  civil  division  of  the  State,  unless  it  be  acquired  in  the 
same  manner  as  a  natural  person  would  acquire  it,  is  not 
only  unsupported  by  reason  or  authority,  but  is  repudiated  by 
both. 

11.  The  last  question  raised  in  argument  by  the  counsel  for 
the  plaintiffs,  is,  that  Madame  Delord  dedicated  the  property  in 
dispute  to  the  use  of  the  public.  This  evidently  is  an  after- 
thought, as  there  is  no  averment  whatever  in  the  petition  on  the 
subject.  According  to  the  rules  of  correct  practice,  the  point 
does  not  arise  at  all  in  the  case.  If  the  court  should  be  of  opi- 
nion, however,  that  the  question  can  be  examined  in  the  present 
suit,  we  would  ask  the  adverse  counsel,  what  evidence  there  is 
of  a  dedication  ?  They  say  it  results  from  the  plan  of  the  fau- 
bourg. It  has  been  already  shown,  in  a  previous  part  of  this 
argument,  that  Madame  Delord  sold  the  front  lots,/ace  auJUuve; 
or,  in  other  words,  the  river  was  their  natural  boundary.  This 
fact,  is  certainly  not  evincive  of  an  intention,  on  the  part  of  M«* 
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dame  Defptd  to  dedicate  the  space  between  the  road  and  the  EAmmv   Dta. 
river  to  the  use  of  the  public ;  it  is,  on  the  contrary  entirely  in-      ^^^      ^ 
consistent  with  such  an  intention.     Nor  can  the  dedication  be  mu«cipaut¥ 
deduced  from  the  plan.     This  case  cannot  be  assimilated,  in  this  «•• 

OALKAirt 

respect,  to  that  of  De  Armas  et  al.  vs.  the  Mayor,  Aldermen    cottohprsm. 

and  inhabitants  of  New  Orleans:  in  that  case  the  space  of 

ground  in  controversy  had  been  specially  dedicated  to  the  use 

of  the  public  on  the  original  plan  of  the  city,  by  writing  on  it 

the  word  quai.     The  objection  urged  by  the  seni<yt  counsel  of 

the  plaintiffs  to  the  dedication,  (and  successfully  urged  too,) 

was,   '*  That  the  space  of  ground  under  consideration,  and 

which  the  counsel  for  the  corporation,  and  the  plan  of  the  city, 

calls  a  quoit  is  not  a  quai,  but  is  formed  by  nature,  while  quais 

are  the  works  of  man.     That  on  rivers  and  in  cities,  they  arer 

levees ;  in  the  sea  ports  the  shores  of  the  sea  are  called  quais  J** 

Dietiorunre  d$  Feraud  and  De  Verger,  verho  quai.     Trait^ 

de  la  Police  de  Paris,  97,  98,  99,  102.     Loi  de  St.  Domingutr 

2  vol.  725 ;  3  ibid,  447,  763;  4  ibid,  771,  791 ;  5  ibid,  473, 

651 ;  6  ibid,  57,  290,  526,  528, 568 ;  5  La.  Rep.,  p.  144-5. 

In  the  present  case  one  of  the  same  authorities  is  cited  to 
prove  that  a  quai  ia  not  always  an  artificial  construction  of  man, 
but  is  often  formed  by  nature.  One  of  the  definitions  quoted 
by  him  is — 

'*  Quai,  en  terme  de  marine,  est  un  espace  sur  le  rivage  du 
port,  pour  la  charge  et  la  d^charge  des  marchandises." 

Judge  Martin  was  of  opinion  that  the  plan  afforded  sufficient 
evidence  of  dedication:  and  in  this  he  was  clearly  right,  although 
he  was  overruled  by  the  majority  of  the  court.  In  support  of 
this  opinion,  the  learned  Judge  takes  the  same  distinction  which 
we  have  endeavored  to  point  out,  between  common  property,  to' 
the  use  of  which  only  the  public  is  entitled,  and  common  pro- 
perty the  title  to  which  is  vested  in  the  corporation.  5  La.  Rep., 
132,  144-5. 

The  principles  here  inculcated  are  fully  recognized  by  the 
Supreme  Court  of  the  United  States  in  several  decisions.     In 
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Eastern    t>fs.  the  case  of  the  city  of  Cincinnati  vs.  the  Lessee  of  White,  0th 
^P^^»  ^^^-    Peters'  Reports,  p.  437. 
MUMcipiuTT       The  same  doctrine  is  substantially  laid  down  by  the  same 

NO.  S. 

v9.  court  in  the  case  of  Barclay  and  others  vs.  Howell's  Lessee, 

coTTos  PBM8.  6th  Peters'  Rep.  p.  498. 

In  the  case  of  Crossman  et  al.  vs.  Vignaud  et  al.,  decided 
by  this  court  in  October  term,  1889,  the  question  was  whether 
an  alley,  nineteen  feet  wide,  which  had  been  open  and  used 
by  the  public  as  a  passage,  for  thirty  or  forty  years,  should 
be  considered  as  having  been  dedicated  to  the  public.  In  de^ 
livering  the  opinion  of  the  court.  Judge  Strawbridge  remarks*: 
14  La.  Rep.,  175. 

'*  In  support  of  the  first  ground,  the  counsel  have  referred 
us  to  the  cases  of  the  city  of  Cincinnati  vs.  White's  Lessee, 
6  Peters'  Rep.  435 ;  Mayor,  &c.,  of  New  Orleans  vs.  The 
United  States,  10  ibid,  712,  and  the  opinion  of  Judge  Martin, 
in  the  case  of  De  Armas  vs.  the  city  of  Ne#  Orleans,  5  Lar. 
Rep.,  132. 

**  Had  the  plan  of  the  town  of  Natchitoches  (a  portion  of 
which  is  in  evidence,)  exhibited  this  space  as  an  open  lane,  or 
had  the  premordial  titles  so  treated  it,  these  cases  would  have 
applied  ;  but  it  is  admitted  that  the  defendants  have  shown  a 
good  title  to  fourteen  feet.  The  town  surveyor  deposes  that 
no  such  space  has  been  marked  on  the  plan  ;  that,  though  all 
the  streets  have  been  named,  this  has  been  nameless ;  and  it  is 
shown  by  the  act,  or  deed,  under  which  the  plaintiff  holds,  that 
the  boundary  given  is  the  defendant's  line,  thus  including  the 
remaining  five  feet  of  the  alley  in  his  lot.  These  circumstances, 
so  far  from  showing  any  destination  to  public  use,  leave  on  our 
minds  the  conviction  that  the  property  was  private,  and  that  the 
case  does  not  fall  withiti  the  rule  invoked." 

But  it  is  insisted  that  the  dedication  results  from  the  necessity 
of  the  case— 'that  unless  (he  prorperty  belongs  to  the  public,  all 
ingress  and  egress  will  be  shut  up.  If  this  be  true,  then  we 
must  suppose  that  Philadelphia,  Baltimore,  Boston,  and  the 
other  large  commercial  cities  in  the  Union,  arc  entirely  unap- 
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proachable.    The  alluvion  and  even  the  wharves,  in  all  those  Eabtems    D». 
cities,  belong  to  pri^vute  individuals,  who  charge  wharfage  for      ^"^^*     ^ 
the  use  of  their  wharves.    The  objection,  however,  is  only  ima-  xuwiciPi.uTT 
ginary,  and  is  entirely  unsupported  by  the  facts  of  the  case.  '>^- 

ORLSAVS 

The  streets  in  the  faubourg  Delord  are  run  out  to  the  river,  co-rroir  pkkss. 
consequently  all  the  alluvion  which  forms  in  front  of  their  abut- 
ments, adds  to  their  prolongation ;  there  is,  therefore,  no  rea- 
sonable ground  to  fear  that  the  streets  will  be  shut  up.  As  to 
the  free  passage  along  the  shores  of  the  river,  it  is  fully  secured 
by  the  obligation  imposed  on  the  riparian  proprietor,  "  to  leave 
public  that  portion  of  the  bank,  which  is  required  by  law  for 
the  public  use.'*  La.  Code,  art.  601. 

So  far  from  there  being  any  evidence  of  dedication,  there 
ia  the  strongest  negative  proof  that  the  parties  never  dream- 
ed of  such  a  thing.  It  is  a  fact  that  in  1806  Madame  De- 
lord  sold  the  front  lots  fact  aufleuve,  and  ceded  all  her  right 
of  batture  to  the  purchasers  in  express  terms.  Since  that  pe- 
riod the  right  of  the  riparian  owners  was  never  contested  until 
1880,  when  the  suit  of  Henderson  and  others  against  the 
Mayor  et  al.  was  instituted.  During  the  twenty-four  years  that 
intervened  between  1806  and  1830,  the  rights  of  the  front  own*- 
ers  were  repeatedly  recognized ;  the  levee  was  advanced  nearer 
the  river,  and  the  riparian  owners  were  put  in  possession  of  the 
hatlore  reclaimed.  The  soil  thus  added  to  the  city  was  treated 
in  every  respect  as  private  property.  The  front  proprietors 
were  compelled  to  make  the  levee  and  keep  it  in  repair.  This 
was  an  illegal  ezatftion,  bat  still  they  complied  with  it.  Mr. 
Filid,  in  his  cross  examination,,  at  page  17,  of  the  printed  re- 
(Sordy  says : 

"Previous  to  1831,  the  levee  and  road  in  front  of  Faubourg 
Saulet,  were  made  and  kept  in  order  by  the  front  proprietors. 
He  does  not  know  that  any  orders  were  given  to  the  front  pro- 
prietors to  make  and  repair  the  levees  and  road  in  front  of  their 
properties.  He  does  not  know  of  any  refusal  of  the  Cotton 
Press  to  make  the  road  and  repair  the  same ;  on  the  contrary, 
the  Cotton  Press  always  insisted  on  making  the  road  and  levee 

24  VOL.      XVIII. 
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Biamv    Uii.  themaelres  in  front  of  the  Cotton  Press— that  is,  since  1S81-— 
^^'      L-  previous  to  that  time  they  have  always  made  it  themselves  and 
MinrioiPALiTT  al90  repaired  it:' 

-.-.t*«  When  we  examine  the  city  ordinances*  we  find  abundance  of 

O  ALIAS  I  •^ 

COTTON  piiEit.  proof  that  the  defendants  were  always  treated  as  riparian  own- 
ers.   We  will  cite  a  few  of  these  ordinances : 

The  first  is  the  fourteenth  article  of  an  ordinance  approved 
38th  July,  1816,  p.  45  of  the  City  Laws : 

**  Art.  14.  The  works  necessary  for  making  and  keeping  in 
repair  the  said  roads,  bridges,  ditches  and  levees,  shall  continue 
to  be  done  at  the  expense  of  the  respective  landholders ;  the 
said  works  shall  be  commenced  every  year  in  the  course  of  the 
month  of  July,  or  at  the  latest,  in  the  course  of  the  month  of 
August,  and  they  shall  be  completed  by  the  first  of  October  fol- 
lowing, at  farthest." 

The  second,  is  the  seventh  article  of  an  ordinance,  approved 
on  the  15th  December,  1817.  City  Laws,  p.  163. 

'*  Art.  7.  The  levees  adjoining  the  estates  bordering  oa  the 
river,  situate  in  front  of  unincorporated  boroughs  or  subarfas, 
which  have  hithefto*  been  kept  in  ^pair  at  the  charge  oi  the 
proprietors  whose  laxrds  are  bounded  by  the  river,  whether  by 
virtue  of  a  partictilat  clattee  stipulated  between  the  vendei  and 
the  purchaser,  or  df  an  obligation  anterior  to'  the  settlemeat  of 
said  boroughs  dr  subtirbs,  shall  continue  to'  be  kept  in  repair  «t 
the  expense  of  said  proprietors,  in  the  manner  prescribed  by  the 
ordinance  concerning  highways,  bridges  and  levees  within*  the 
liberties  of  New  Orleans.'* 

And  the  first  four  articles  of  an  ordinance,  approved  the  6tA 
of  October,  1890.  Gity  Laws,  p.  6f . 

*'  Art.  1.  Be  it  and  it  is  hereby  ordained  by  the  City  Coun- 
cil (being  vested  with  the  powers  of  police  jury)  that  the  City 
Surveyor  shall  lay  off  and  mark  with  stakes,  the  lines  for  a 
new  levee,  according  to  a  plan  submitted  by  said  Surveyor  to 
the  City  Council,  commencing  at  the  lower  line  of  Faubourg 
Delord  and  running  parallel  with  the  New  Levee  street  to  Rof- 
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figaae  stiaet,  thence  to  the  upper  line  of  Mr.  Byrne's  property  Ruriui    Ou. 

Anrii    1841 

and  in  front  of  said  Byrne's  steam  saw  milL  ^^* 

'•  Art.  2.  After  the  Surveyor  shall  have  finished  making  and  ^^'^^^^^^^ 
^Miking  off  the  ahove  work,  the  proprietors  shall  be  notified         i''- 

oiulbars 

accordingly,  and  they  shall  be  bound  to  complete  and  deliver  corov  jprkm. 
said  levee  on  the  first  day  of  November*  eighteen  hundred  and 
tliirty«one,  as  surveyed  by  the  City  Surveyor,  under  the  pe- 
nalty prescribed  in  the  third  section  qf  this  ordinance. 

'*  Art.  8.  The  Mayor  shall  notify  the  front  proprietors  of  lots 
in  Faubourgs  Delord  and  Saulet,  in  one  or  more  of  the  ga- 
zettes of  the  city,  in  French  and  English,  stating  that  they,  the 
front  proprietors,  are  required  to  have  the  said  levee  completed 
and  delivered  at  the  period  fixed  by  article  second  of  the  pre- 
sei^it  ordinance ;  and  in  case  of  contrayention,  the  same  work 
shall  be  done  by  the  city  at  the  expense  of  the  front  proprietors, 
as  soon  thereafter  as  the  said  work  can  be  done  in  a  proper 
^utnner ;  and  any  perspn  i^egleeting  or  refusing  to  comply  with 
the  provisions  of  the  present  ordinance,  shall  pay  a  fine  of  one 
iMmdred  dollars. 

^  Art.  4.  The  said  work  shall  be  constructed  under  the  di-  ^ 

section  of  the  City  Surveyor,  whether  made  by  the  proprietors, 
or  by  the  city  at  their  expense.  The  Surveyor  shall  lay  off  at 
tfce  same  time,  a  new  road,  running  inside  said  levee,  sixty  feet 
wide  from  the  outside  and  including  said  levee.    Said  proprie-  / 

tors  shall  be  obliged  to  make  and  keep  in  repair  said  levee  at 
ifaeir  own  expense.** 

Is  it  possible,  with  all  this  evidence  before  our  eyes,  that  the 
gentlemen  can  still  talk  about  a  dedication  ?  This  proof  is  suf- 
ficient to  show  that,  even  if  there  had  been  an  intention  to  dedi- 
cate, it  was  repudiated  by  the  corporation. 

The  use  of  the  banks  of  the  river,  and  of  the  unreclaimed 
batture,  was  vested  in  the  public  by  law,— hence  no  dedication 
was  necessary  as  to  those  things.  But  suppose  there  had  been 
a  dedication,  what  would  be  the  legal  consequence  ?  As  re- 
gards the  soil  that  has  been  reclaimed,  and  converted  into  pri- 
vate property,  with  the  consent  and  approbation  of  ths  muni' 
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EAttKur   Dit.  cipal  authorities,  it  would  not  produce  the  least  difference.    We 

^^^      ■!-  have  seen,  in  reading  the  decision  of  the   Supreme  Covirt  of 

mowicnkim  the  United  States  in  the  case  of  the  city  of  Cincinnati  vs.  the 
so  3.  -^ 

V9,  Lessee  of  White,  that  when  a  person  dedicatee  property  to  the 

oonoH  nxsa.  use  of  the  public,  the  fee  or  title  remains  in  him,  unless  there 
is  a  regular  transfer  of  it  to  a  grantee.  It  follows,  as  an  ineri* 
table  consequence,  that  where  there  is  no  transfer  of  the  title, 
and  the  legal  representatives  of  the  pubHe  ordain  that  the  pro- 
perty dedicated  shall  no  longer  be  applied  to  the  use  to  which 
it  was  dedicated,  the  property  reverts  back  to  the  owner, 
in  whom  the  title  has  always  remained.  This  appears  too 
clear  to  admit  of  a  doubt.  If  there  was  a  regfular  donation  or 
other  transfer  of  title  to  the  corporation  for  a  special  object, 
and  the  corporation  violated  the  condition  of  the  contract,  by 
appljring  the  thing  given  or  transferred  to  another  purpose  than 
that  stipulated,  the  donor  or  transferror  would  have  to  bring- 
his  action  to  dissolve  or  annul  the  contract,  in  order  to  obtain 
the  retrocession  of  his  title.  When  there  is  a  mere  dedication 
of  the  use  to  the  public  in  general,  without  any  transfer  of  title, 
no  action  is  necessary.  Apply  these  principles  to  the  case  be- 
fore the  court.  The  public  authorities  have  declared  that  all 
the  soil  reclaimed  from  the  river,  and  lying  between  certaio 
boundaries, '  shall  no  longer  be  us«d  by  the  public  :  they  have 
given  express  permission  to  the  defendants  to  take  exclusive 
possession  of  it,  and  to  apply  it  to  private  purposes.  So,  even 
if  there  was  a  dedication,  all  the  property  now  susceptible  of 
private  ownership,  would  no  longer  be  affected  by  it^  This 
hypothetical  reasoning,  however,  is  useless  in  the  present  case, 
as  there  is  not  a  tittle  of  proof  of  a  dedication. 

See  also  the  case  of  Yick  and  Rapplye  vs.  the  Mayor  and 
Aldermen  of  Vicksburg,  decided  by  the  High  Court  of  Errors 
jBLXkd  Appeals  of  the  State  of  Mississippi,  reported  in  Howard's 
Rep.,  vol.  1,  p.  870,  et  seq. 

12.  Let  us  now  take  a  brief  review  of  the  various  decisions 
of  the  Supreme  Court  on  this  much  vexed  question,  and  ascer- 
tain what  is  the  well  settled  doctrine  of  the  jurisprudence  of 
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honorable  court  on  the  subject  of  alluvion.    Some  of  the  EAirxnir    Dis. 
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cases  have  already  been  cited  in  the  course  of  the  preceding  .   ^^* 
observations ;  but  we  wish  to  present  a  succinct  and  connected  '"'"JJjJ'^"" 
view  of  the  whole  current  of  decisions,  from  the  befirinninsr  of         *'* 
the  memorable  batture  warfare  up  to  the  present  time,  for  the  gottov  mstt* 
purpose  of  showing  that  the  right  of  the  riparian  proprietors  to 
the  alluvi<m  has  always  been  maintaiined. 

The  first  case  is  that  of  Jean  Gravier  vs«  the  Mayor,  Alder- 
men and  Inhabitants  of  New-Orleans,  reported  in  Ist  Con- 
densed Beports,  p.  468  et  seq.  That  suit  was  commenced  in 
1804,  and  decided  on  the  2dd  May,  1807.  The  claim  of  the 
isorporation  to  the  batture  formed  in  front  of  the  faubourg  St. 
Mary,  was  sought'  to  be  supported  on  the  ground  that  the 
^tract  of  land  on  which  the  faubourg  St.  Mary  is  situated,  was 
bounded  by  the  highway."  It  never  entered  the  minds  of  the 
eaiinent  counsel  who  were  charged  with  the  defence  of  the 
city,  to  place  its  pretensions  on  the  grounds  taken  in  the  pre- 
sent case.  The  court  decided,  however,  that  the  river  was  the 
boundary  of  the  land,  and  that  consequently  the  right  of  allu- 
vion existed.  The  very  point,  then,  which  arises  in  the  case 
at  bar,  was  most  clearly  determined  in  favor  of  the  riparian 
owners  against  the  corporation.  But  it  is  contended  that  the 
decision  was  mainly  based  on  the  fact  **that,  antecedent  to  the 
time  when  Bertrand  Gravier  ceased  to  be  the  proprietor  of  the 
land  adjacent  to  the  high  road,  a  batture  or  alluvion  had  been 
formed,  adjoining  the  levee,  in  front  of  the  faubourg  upon  the 
riirer ;  and  that  this  alluvion  was  then  of  sufficient  height  to  be 
consideTed  as  private  property,  and  had  consequently  became 
annexed  to,  and  incorporated  with  the  inheritance  of  Bertrand 
Ghravier."  It  is  said  that  this  was  the  ground  on  which  the 
property  was  adjudged  to  belong  to  GJravier.  In  this  we  fully 
concur  with  the  adverse  counsel ;— 4hat,  indeed,  was  the  sole 
foundation  for  Gravier's  claim.  If  Gravier  had  sold  all  the 
fnmt  land  susceptible  of  private  ownership,  it  is  difficult  to 
imagine  on  what  ground  his  pretensions  to  the  batture  could 
rest.     But  he  alleged  and  proved  that  when  he  sold  the  lots, 
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l&Awmv  Dis.  front  to  the  highway,  there  was  a  strip  of  alluvial  Itad  sps^ 
^^*      —  ceptible  of  private  ownership,  between  the  levee  and  the 

"''^'o'^"*^  water's  edge.  The  court  decided,  that  by  not  selling  this 
VM,         portion  of  soil,  he  continued  to  be  the  riparian  owner,  and 

coTTds  ruuM.  as  such,  entitled  to  the  increase  by  means  of  alluvioa^p— 
The  principle  laid  down  in  that  case  has  never  been  departed 
from,  and  has  become  the  settled  law  of  the  land.  What 
would  have  been  the  legal  consequence  if  no  batture  suscep- 
tible of  private  ownership  had  existed  when  Gravier  sold  his 
front  lots  ?  The  right  of  alluvion  would  have  passed,  as  an 
accessory  to  the  purchasers  of  those  lots.  That  question  aroee 
in  the  next  batture  case,  that  of  Morgan  vs.  Livingston^  Bth 
M.  i?.,  p.  216  et  seq.  Morgan  was  the  owner  of  a  front  lot 
^'consisting  of  seventy  feet  of  front  and  a  hundred  and  eighty 
in  depth,  in  conformity  with  the  plan,  dbc."  acquired  through 
several  mesne  conveyances  from  Bertrand  Gravier.  Living- 
ston had  purchased  of  the  heirs  of  B.  Gravier  all  their  right, 
title  and  interest  to  and  in  the  batture  in  front  of  the  faubourg 
St.  Mary.  The  question  to  be  decided  was,  to  which  of  these 
parties  did  the  alhivion  belong  T  The  former  insisted  that  hn 
lot  was  bounded  by  the  river,  and  that  therefore  the  accretion 
belonged  to  him :  the  latter,  on  the  other  hand,  contended  that 
the  public  road  was  Morgan's  boundary ;  and  that,  at  the  time 
of  the  sale  by  Bertrand  Ghravier  to  the  person  under  whom 
Morgan  claimed,  there  existed  a  batture  of  sufficient  height 
to  be  susceptible  of  private  ownership,  and  which  remained 
Gravier's  private  property.  These  were  the  grounds  on 
which  the  respective  parties  placed  their  pretensions.  The 
court  decided  in  favor  of  Morgan,  principally,  because  the 
evidence  established  that  when  Gravier  sold  the  front  lot  th^e 
was  no  batture  outside  of  the  levee  sufficiently  elevated  to  be 
reclaimed  and  converted  to  private  property.  It  is  perceived 
that  the  rule  established,  in  the  case  of  Gravier  vs.  the  Mayor 
and  others,  is  here  adopted. and  confirmed.  The  various  other 
objections  started  by  the  surprising  ingenuity  of  Mr.  Living* 
ston,  were  all  overruled.     Some  of  these   objections   were 
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much  stronger  than  those  raised  by  the  counsel  for  the  plain-  Eastxrk  Dis. 
tifis  in  the  case  at  bar.  All  the  doctrines  laid  down  in  that  ^^ '  J_ 
case  militate  strongly  in  our  favor.  "^"o"a."" 

In  the  case  of  Livingston  vs.  Heermann^  9lh  Martinis  Re-      omwAKt 
ports,  p.  666,  the  same  doctrine  was  again  confirmed.    Judge  «*"»»  nm. 
Porter  says : 

"  I  have  examined  the  case  with  the  utmost  attention,  and 
with  an  anxiety  that  has  more  than  once  been  felt  painful,  to 
do  that  which  is  right  between  the  parties  and  satisfy  the  law. 
And  on  the  whole,  I  am  of  opinion,  that  at  the  time  of  the 
sale  froin  Gravier  and  wife,  to  Vessier,  there  existed  a  portion 
of  soil  susceptible  of  private  ownership,  between  the  levee 
and  the  rivei' ;  that  this  soil  was  retained  by  the  vendor,  and 
that  the  expressions  in  the  deed,  frante  d  la  levie^  did  not 
carry  the  purchaser  beyond  it." 

Judge  Mathews,  after  expressing  himself  to  the  same  effect, 
concludes  by  remarking : 

**  I  doubted  much  on  the  propriety  of  the  decision,  in  the 
case  of  Morgan  vs.  Livingston^  and  finally  assented,  under 
a  conviction  that  full  proof  had  been  adduced  showing  that  no 
alluvion  existed  in  front  of  the  trapezium,  at  the  time  of  its 
sale  to  Poeyferr^,  the  vendor  of  B.  Gravier." 

We  come  next  to  the  Case  of  Packwood  vs.  Walden,  7  N. 
S.  p.  81  et  seq.  The  plaintiff  asserted  that  he,  in  common 
with  the  rest  of  the  community,  had  a  right  of  way,  dbc,  over 
a  lot  of  ground  in  the  possession  of  the  defendant,  and  on 
which  the  latter  had  erected  buildings  :  he  concluded  by  pray- 
ing that  the  defendant's  improvements  might  be  declared  a 
nuisance,  and  ordered  to  be  abated.  The  property  in  question 
was  a  portion  of  batture  in  front  of  the  suburb  St.  Mary. 
Two  questions  arose  in  the  case  :  ^*  first,  by  the  formation  of 
the  batture,  did  the  place  which  it  occupied  cease  to  be  a  part 
of  the  port  of  New-Orleans  ?— Secondly,  if  so«  after  the 
change  did  it  still  continue  to  be  public  property,  unalienable 
and  unalterable  in  its  destination,  by  any  power  except  that 


COTTOXrSUB. 


198       .  CASES  IN  THE  SUPREME  COURT 

t  f 

EARTBRif   Dit.  ^^  ^   State,  or  of  the  United  States  ?"    In  diBCUBsing  the 
AjinU  1^1'   first  of  these  propositions,  Judge  Mathews  observes : 
MujriciPAUTT      *<We  will  now  investigate  the  matters  on  which  depends  a 
correct  solution  of  the  questions  proposed.    And  here  it  may 
oitLE4vt      1^^  g^.j^  without  impropriety,  that  the  statement  iteelf  of  the 

first  proposition,  seems  to  involve  an  absurdity.  Land,  ac- 
cording to  any  definition,  can  never  be  considered  as  making 
a  part  of  a  port.  A  bank,  quay,  or  wharf,  is  a  necessary 
appendage  to  it ;  and,  according  to  the  jurisprudence  of  this 
State,  is  always  public  and  destined  to  the  use  of  all,  as  well 
as  the  port  itself.  But  this  public  use  cannot  legally  be  ex- 
tended farther  than  the  bank  or  wharf,  which  is  always  distinct 
from  alluvion  fully  formed,  and  subjected  by  law  to  the  own- 
ership of  private  individuals  or  public  bodies. 

^*By  the  Roman  law,  a  port  is  defined  to  be  locuz  conciusut^ 
quo  importantur  merces^  et  unde  exportantur.    D.  60,  16,  59. 

<*The  definition  in  the  8th  law,  tit.  33,  part.  7,  is  nearly 
similar  to  the  Roman  Digest. 

**That  found  in  the  Curia  PhUippica^  page  456,  No.  35, 
states  a  port  to  be  a  place  either  on  the  sea-coast  or  on  a 
river,  where  ships  stop  for  the  purpose  of  loading  and  unload- 
ing, from  whence  they  depart,  and  where  they  finish  their 
voyages. 

^*  It  is  clear,  from  these  definitions,  that  the  place  now  oc- 
cupied by  the  alluvion  in  front  of  the  faubourg  St.  Mary,  al- 
though formerly  a  part  of  the  port  of  New-Orleans,  has  long 
since  ceased  to  be  such.  It  is  nearer  to  the  port  than  other 
squares  of  the  city  situated  farther  from  the  river,  but  makes 
no  more  a  part  of  it  than  they  do.  Reliance  was  had  on  the 
plan  of  the  faubourg  made  by  B.  Gravier,  to  prove  that  tb6 
battufe  in  front  was  destined  for  public  tise;  in  other  words 
that  it  was  designated  as  a  public  place.  That  sucsh  was  not 
the  intention  of  the  founder,  is  evident  from  his  having  sold 
his  right  to  a  part  of  the  alluvion  to  one  or  two  of  the  pur- 
chasers of  lots  from  him.  The  manner  in  which  this  place  is 
marked  out  on  the  plan,  indicates  that  it  was  done  rather  to 
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show  the  peculiar  localities  which  were  about  to  be  changed  Eabtirv    Dzt, 
into  a  town,  than  for  any  other  purpose."  ^'      — 

The  whole  of  this  reasoning  is  in  perfect  harmony  with  the  '''^'i'JT" 
principles  for  which  we  contend  on  the  present  occasion* 

When  the  Judge  comes  to  the  examination  of  the  second 
question,  he  finds  it  necessary  to  inquire  whether  a  city  can 
acquire  jure  alluvionis.  He  decides  the  question  in  the  af- 
firmative ;  and  it  could  not  be  decided  otherwise.  Alluvion  is 
one  of  the  legal  modes  of  acquiring  property :  it  was  therefore 
incumbent  on  those  who  held  the  negative  of  the  proposition, 
to  show  a  law  which  incapacitated  the  city  corporation  from 
availing  itself  of  this  means  of  acquisition ;  and  as  that  could 
not  be  done,  there  was  an  end  to  the  question.  Whether  there 
was  any  necessity,  for  the  purpose  of  arriving  at  a  correct  conclu- 
sion, to  invoke  the  lawtn  agris,  or  the  law  arenales,  and  whether 
those  laws  have  any  bearing  on  the  subject,  may  well  be  doubted. 
There  is  no  difference,  as  regards  the  acquisition  of  property, 
between  the  corporation  and  a  natural  person,  with  a  single 
exception,  that  is,  legal  inheritance.  Hence,  when  the  city 
owns  property  bounded  by  the  river,  it  is,  of  course,  entitled 
to  the  benefit  of  alluvion.  And,  in  the  same  manner,  when 
the  proper  representatives  of  the  city  make  a  compromise  in 
relation  to  alluvion  (as  had  been  done  with  respect  to  Walden's 
property,)  we  are  at  a  loss  to  conceive  what  objection  can  be 
urged  against  it. 

In  the  case  of  Cochran  et  al.  vs.  Fort  et  aL  7  N.  S.  p«  622 
et  seq.  The  same  question  was  again  raised  which  had  been 
decided  in  Gravier  vs.  the  Mayor  et  al.;  Livingston  vs.  Heer- 
mann,  and  Morgan  vs.  Livingston.  The  plaintiffs  alleged  that 
they  were  the  proprietors  of  a  lot  of  ground  in  the  faubourg 
St.  Mary«  acquired  through  Joseph  D.  Hevia,  of  Bertrand 
Gravier:  they  aver  specially  "that  it  was  the  intention  of 
Gravier  to  sell,  and  of  Hevia  to  acquire,  along  with  the  said 
land,  the  right  of  alluvion,  as  the  same  belonged  to  the  ven- 
dor ;  and  that  by  the  deed  of  sale  the  vendee  did  acquire  this 
25        VOL.     XVIII. 
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RAmw    Dn.  right."     They  then  state,  that  since  the  sale,  alluvioii  has 
Apn/.i84i.^  fonned  in  front  of  their  lot,  Ac. — ^In  delivering  the  opinion  of 
vomeiv^TT  the  court,  Judge  Porter  says ; 

V9,  ^'Whether  such  a  right  does  follow  as  a  consequence  of  the 

•oTTox  nott.  Bdie  thus  made  to  them,  depends  on  a  question  of  fact,  namely, 
whether  any  alluvion  of  sufficient  height  and  magnitude  was 
formed  at  the  time  these  conveyances  were  made  to  them,  to 
be  susceptible  of  private  ownership.  If  it  was  so  fonned,  it 
remained  the  property  of  the  vendor,  and  did  not  pass  to  the 
vendee. 

**This  principle  was  established  in  the  case  of  Livingston 
vs.  Heermannf  and  it  entered  materially  into  the  motives  of 
the  decision  in  the  case  of  Morgan  vs.  Livingston.  Its  cor^ 
rectness  has  not  been  impugned  in  argument,  and  a  review  of 
the  reasons  on  which  it  was  founded,  has  satisfied  us  still  more 
of  its  correctness.  6  Martin's  Reports,  p.  19 — 9  ibid.  p.  656. 
After  a  full  and  minute  examination  of  the  testimony,  the 
Judge  observes : 

^^There  is'some  contradiction  in  this  evidence.  We  think 
the  weight  of  it  decidedly  in  favor  of  the  assertion  of  the  de- 
fendants :  that  at  the  time  the  petitioners  bought  from  Hevia, 
there  did  exist  alluvion  opposite  the  lot  of  sufficient  height  and 
Biagnitude  to  be  susceptible  of  ownership." 

This  was  the  only  question  which  the  case  presented  and  to 
t^ch  the  attention  of  the  counsel  had  alone  been  directed : 
after  solving  it,  the  decretal  part  of  the  judgment  ought  ta 
have  followed.  But  the  Judge,  in  the  heat  and  fervor  of  com- 
position, dashes  on,  and  makes  those  remarks  on  which  so 
much  stress  is  laid  by  the  counsel  for  the  plaintiffi  in  the  pre- 
sent suit.    He  says : 

**  Supposing,  however  this  view  of  the  subject  incorrect,  and 
that  we  are  to  conclude  with  the  plfdntifls,  that  no  batture  sus- 
ceptible of  ownership  existed  in  February,  1808,  their  case 
could  not  be  made  much  stronger.     The  faubourg  was  incor- 
^  porated  two    years  after.     To   enable   them,  therefore,  to 

'r  recover  in  this  action,  they  must  show  a  baiture  created  be- 
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tween  the  day  of  their  puichase,  and  the  date  of  the  act  of  KAmsv    Dii. 
incorporation,  which  was  susceptible  of  ownership ;  for  if  the    -^y^»  *^*' 
alluvion  was  formed  afterwards,  it  became  the  property  of  the  jtobicifauw 
city,  and  not  of  the  front  proprietors."  vk 

This  is  a  mere  obiter  dtetunif  and  is  entitled  to  littk  or  no  wmat 


weight  as  an  authority.  The  Judge  refers,  in  support  g[ 
observations  to  the  famous  law  mrmaletf  and  to  the  case  of 
Packwood  vs.  Waldea.  It  ia  very  certain  that  these  autho- 
rities do  not  bear  him  out.  But  all  doubt  and  difficulty  on  this 
subject  is  dissipated  by  the  opinion  expressed  in  the  most 
emphatic  terms,  by  the  same  learned  Judge,  in  the  case  of 
Henderson  et  al.  vs.  the  Mayor,  Aldermen  and  Inhabitants  of 
New-Orleans,  when  the  question  whether  the  alluvion  created 
since  the  act  of  incorporation  belonged  to  the  city  or  to  the 
riparian  proprietors,  was  raised  in  the  most  formal  manner. 
On  that  occasion  he  says : 

"  The  laws  of  the  country  give  to  the  front  proprietor,  all  the 
batture  formed  in  front  of  the  soil  owned  by  him  on  the  banks 
of  the  river.  When  this  Batture  has  risen  to  a  height  to  be 
susceptible  of  private  ownership,  it  becomes  as  much  his  pro- 
perty as  the  land  it  is  attached  to." 

This  decision  was  rendered  in  1888,  and  in  reference  to  the 
very  batture  in  controversy  in  the  present  suit.  The  alluvion 
was  formed  many  years  after  the  act  of  incorporation.  No 
candid  man  will,  for  a  moment,  contend,  that  the  loose  and 
uncalled  for  remarks  of  Judge  Porter,  in  the  case  of  Cochran 
et  al.  vs.  Fort  et  al.  can  be  seriously  put  in  opposition  to  his 
solemn  adjudication  of  the  question  in  the  case  of  Henderson 
et  al.  vs.  the  Mayor  et  al. 

The  decision  in  the  case  of  Cambre  et  al.  vs.  Kohn  et  al. 
8  N.  S.  p.  675  et  seq.  was  placed  on  the  ground  ^hat  the  ex- 
pressions in  the  act  of  sale  did  not  convey  to  the  vendee  any 
right  to  the  alluvion  then  formed  and  attached  to  the  lot  which 
he  bought."  In  that  case  the  well  established  rule  on  the 
subject  of  batture  was  applied. 

The  next  case  in  a  chronological  order,  is  that  of  Henderson 
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EASTiBir   Dii.  et  al.  vs.  the  Mayor  et  al.    That  case  has  been,  perhaps,  al- 
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^^  ready  too  often  referred  to,  and  requires  no  further  notice  here. 

"'^o.i"''^      The  case  of  Cire  et  al.  vs.  Bightor,  11  La  Rep.,  p.  140,  is 

'"'*         the  last  on  this  subject,  and  was  decided  in  May  term,  1837. 

QOTTov  PAS8S.  The  questiou  was,  which  of  the  parties  was  entitled  to  the 

aUuvion  formed  in  front  of  a  lot  of  ground  in  the  town  of 

Donaldsonville.*— The  rule  laid  down  and  acted  on  in  all  the 

previous  cases,  was  again  recognized,  and  made  the  basis  of 

the  decision.    Judge  Bullard  remarks : 

"  On  the  merits,  this  case  is  strongly  analogous  to  that  of 
Cochran  et  al.  vs.  Fort  et  al.,  and  turns  upon  a  question  of 
fact,  to  wit:  whether  in  1812,  a  batture  had  been  formed 
of  sufficient  height  and  magnitude  to  be  susceptible  of  private 
ownership.    7  Martin,  N.  S.  622. 

''The  jury  to  whom  this  question  was  submitted,  decided  in 
favor  of  the  defendant,  and  negatived  the  allegation  in  the 
petition,  that  at  the  time  of  the  sale  from  Conway,  no  batture 
existed  in  front  of  the  lot  in  question.  The  evidence  on  this 
point  is  before  us,  and  after  a  careful  examination  of  it,  we 
are  unable  to  pronounce  that  the  verdict  was  erroneous." 

Thus  then,  it  is  seen,  that  during  a  period  of  thirty  years, 
there  is  a  uniform  current  of  decisions,  recognizing  the  right 
of  the  riparian  owner  of  city  property  to  the  alluvion  attached 
to  their  soil.  This  is  the  jurisprudence  of  the  State,  and  with 
a  knowledge  of  that  jurisprudence,  our  clients,  and  hundreds 
of  other  individuals,  similarly  situated  have  acquired  property, 
which  the  plaintiffs  value  at  twelve  millions  of  dollars.  This 
honorable  court  will  pause  before  they  will  sanction  a  depar- 
ture from  the  principles  consecrated  by  so  many  decisions; 
and  before  they  will  suffer  "hurly  burly  innovation"  to  throw 
us  once  more  afloat  on  a  sea  of  uncertainties,  and  to  despoil 
a  large  class  of  honest  and  industrious  citizens  of  valuable 
property,  acquired  in  good  faith,  on  which  they  have  made 
great  improvements,  and  the  title  to  which  was  never  before 
disputed. 
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Carteff  for  the  plaintiffs,  in  conclusion,  said :  Eabtxrh    Dis. 

/thrni     1  ftAl 

The  defendants  rely  upon  four  means  to  defeat  our  claim.  -'_ 


They  say :  MumciFAUTr 

Ist.  Your  rififhts  have  been  passed  upon,  and  the  batture  ««• 

-  ORLXAH8 

awarded  to  us,  by  the  decision  in  the  case  of  Henderson  et  al.,  corroir  pksm. 
▼8.  Mayor  et  al.     They  therefore  plead  res  judicata. 

2d.  The  plaintiffs  have  acknowledged  the  title  of  the  de- 
fendants by  repeated  acts ;  and  they  cite  in  support  of  this 
position,  various  ordinances  of  the  City  Council. 

dd.  That,  at  law,  the  batture  in  a  city  belongs  to  the  owners 
of  the  front  lots,  and  not  to  the  city. 

4th.  They  plead  prescription. 

Upon  the  plea  of  rt8  judicata^  I  shall  not  trouble  the  court 
with  any  observations.  The  able  arguments  of  my  colleagues 
upon  this  branch  of  the  subject  leave  nothing  to  be  said 
which  can  strengthen  the  positions  they  have  taken,  and  from 
which,  in  my  humble  opinion,  they  have  demolished  the  first 
barrier  which  has  been  raised  by  the  defendants  to  defeat  this 
action. 

It  has  been  admitted  by  one  of  the  counsel  for  the  defen- 
dants in  this  case,  (George  Eustis,  Esq.,)  and  who  appeared  in 
the  Supreme  Court  on  behalf  of  the  Mayor,  Aldermen  and 
inhabitants,  in  the  case  of  Henderson  and  others,  that  he  did 
not  consider  that  case,  when  tried,  as  involving  the  question  of 
title  to  property;  and,  with  a  frankness  becoixdng  his  high  re- 
putation, he  did  not  presume  to  invoke  the  decision  in  that 
cause,  to  maintain  the  plea  of  rea  judicata  in  this. 

And  how  could  any  person,  having  the  knowledge  which  that 
gentleman  possesses  of  the  case  of  '*  Henderson  et  al.,"  at- 
tempt before  this  court  to  persuade  your  honors  that  the  title 
to  the  batture  had  been  litigated  and  passed  upon  in  that 
cause  ? 

He  knew  that  the  City  Council  had,  by  a  solemn  ordinance, 
which,  like  all  the  city  laws,  was  published  to  the  whole  world, 
proclaimed  its  determination  not  to  permit  the  rights  of  the 
public  to  the  batture  to  be  invaded  with  impunity ;  that  the 
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Cabtbrh   Dis.  attorney  of  the  corporation  was  directed  to  maintain  those 

April,  iMi»       •  1.4      T  1 

—  rights,  if  necessary,  by  suit. 

^^^vo^^y^       And  who  was  the  attorney  thus  directed?     Mr.  Moreau 
v«*  Lislet ;  a  trentleman ;  who,  from  1805,  had  at  all  times  boldly 

coTTov  FRtts.  proclaimed  the  doctrine  that  the  alluvion  in  front  of  a  city  be- 
longs to  the  city;  a  man  who  had,  by  word  and  writing,  re- 
peated this  doctrine  before  courts,  to  clients,  and  to  all  who 
asked  his  opinion ;  and  yet,  if  we  are  to  believe  the  defendants, 
in  one  of  the  last  cases  which  he  tried,  as  the  closing  event  of 
a  long  and  honorable  professional  career,  abandoned  all  his  for- 
mer doctrines  upon  the  subject  of  batture,  and  admitted",  what 
he  had  for  thirty  years  contended  against,  that  the  batture 
in  front  of  a  city  belongs  to  the  owners  of  the  front  lots ! 

I  pass  on  to  the  second  defence ;  the  repeated  acknowledg- 
ments of  the  plaintiffs,  that  the  front  proprietors  had  title  to  the 
property  in  dispute.  It  is  a  matter  of  not  much  consequence 
at  what  period  and  how  often  the  front  proprietors  may  have 
been  alluded  to  in  the  laws  and  ordinances  passed  by  the  City 
Council ;  nor  is  it  a  matter  of  any  importance  whether  the  al- 
lusions made  to  them  in  this  way  implied  an  admission  of  title. 
We  contend  that  these  admissions  do  not  bind  the  plaintiffs, 
and  cannot  divest  the  public  of  their  rights  to  the  batture.  Ad- 
missions of  a  similar  nature  were  urged  not  many  years  since 
before  the  Supreme  Court  of  the  United  States  in  a  case  in 
some  respects  like  this. 

It  was  then  contended,  as  it  is  now,  that  the  city  of  New  Or- 
leans had  lost  title  to  the  property  in  dispute  by  its  own  ac- 
knowledgments of  a  title  in  another.  Let  us  see  how  this 
(doctrine  was  treated  by  the  Supreme  Court : 

*<  To  show  that  the  federal  government  has  considered  this 
common  as  a  part  of  the  public  domain  under  the  treaty,  va- 
rious laws  of  Congress  have  been  referred  to,  and  official  pro- 
ceedings by  the  agents  of  the  government  in  reference  to  it- 
And  also  it  is  shown  that  the  action  of  the  government  has  been 
solicited  by  the  city  authorities,  who,  by  these  acts,  it  is  insist- 
ed, have  acknowledged  the  right  of  property  in  the  United 
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States,  as  asserted  in  their  behalf  by  the  district  attorney  of  Eaitirk   Drs. 
Louisiana."  ^^^^  ^^'' 

The  Court  ffoes  on,  and  enumerates  the  various  acts  and  "ukicifautt 
doings  relied  upon  by  the  United  States,  and  thus  concludes :  «t. 

*'  It  must  be  admitted,  that  several  of  these  acts  are  une-  cottok  pbbm. 
quivocal  in  their  character,  and  do  show  an  odmiaHon  on  the 
part  of  the  eitj/j  not  only  that  Congress  had  a  right  to  legislate 
on  this  subject  J  but  also  to  dispose  of  certain  parts  of  the 
common  in  fee.  It  is  a  principle  sanctioned  as  well  by  law  as 
by  the  immutable  principles  of  justice,  that  where  an  indivi- 
dual acts  in  ignorance  of  his  rights,  he  shall  not  be  prejudiced 
by  such  acts.  And  this  rule  applies  at  least  with  as  much 
force  to  the  acts  of  corporate  bodies  as  to  those  of  indivi- 
duals." 

But  the  Court  does  not  stop  there :  "  But,  in  addition  to  the 
consideration  that  the  city  authorities  probably  acted  in  igno- 
rance of  their  rights,  it  may  be  safely  assumed,  that  they  had 
not  the.  power ^  by  the  acts  referred  to^  to  divest  the  city  of  a 
vested  interest  in  this  common."  Mayor  et  al.  of  New  Orleans 
vs.  United  States,  10  Peters,  732,  795,  736. 

Mr.  Livingston,  who  has  proved  of  so  much  service  to  the 
defendants,  was  in  this  case  the  counsel  for  the  corporation* 
He  says,  page  707  :  '^  The  city,  it  is  said,  have,  by  various 
acts,  acknowledged  the  right  of  the  United  States.  They  have 
petitioned  for  and  accepted  grants  of  the  land ;  but  this  was- 
done  before  they  had  discovered  evidence  of  their  title,  and 
even  if  done  with  a  fM  knowledge  of  it,  could  never  divest 
them  of  the  property  J** 

Without  multiplying  citations  from  law  reports  and  writers^ 
it  may  be,  without  any  presumption,  concluded,  that  the  se- 
cond means  of  defence  is  entirely  unavailable. 

We  come  to  the  defence  on  the  merits,  viz  :  That,  at  law, 
the  owners  of  the  front  lots  in  a  city  are  entitled  to  the  bat* 
ture. 

In  asking  this  Court  to  decide  againi^t  this  title  of  the  front 
pfoprietors,  and  to  acknowledge  the  title  of  the  city  to  the 
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Eirnma    Dn.  batture,  we  seek  to  establish  no  new  doctrine,  or  to  ask  a  de- 

^jzT^-! 1^  parture  from  those  principles  of  law  applicable  to  the  subject, 

xuiiiriPA.uTT  ^^^  which  have  been  laid  down  repeatedly  in  your  deci- 

iro*  *•  , 

M*  sions. 

COTTON  FBBsa.  It  is  belicTed  that  a  careful  examination  of  the  batture  cases 
decided  by  this  court,  commencing  with  the  case  of  John  Gia- 
yier  vs.  the  Mayor  et  al.,  will  demonstrate  that  the  title  we  set 
up  has  been  fully  recognized  by  this  court. 

It  was  said  by  one  of  the  counsel  for  the  defendants,  that 
they  had  purchased  and  held  in  good  faith ;  that  their  title  had 
been  passed  upon  by  this  tribunal,  and  that  it  would  abnost 
amount  to  a  species  of  fraud  now  to  declare  that  title  defective. 

We  think  we  will  show  that  the  defendants  have  not  been 
possessors  in  good  faith,  and  that  the  solemn  declarations  of 
this  court  had  been  promulgated  long  since  to  the  people  of 
this  State,  which  plainly  stated  **  that  the  owners  of  front  lots 
in  cities  have  no  right  to  the  batture."  We  seek  to  establish  a 
distinction  between  the  rights  of  the  owners  of  rural  estates 
and  the  owners  of  urban  property  to  claim  the  batture  which 
may  be  formed  in  front  of  their  property. 

By  what  right  does  the  front  proprietor  claim  the  alluTion? 
The  decision  in  the 'case  of  Morgan  vs.  Livingston  et  al.,  6 
Martin's  Reports,  and  delivered  by  the  now  presiding  judge, 
furnishes  an  accurate  reply. 

*'  The  defendant's  counsel  contefids,  that  the  law  of  alluvion 
is  not  founded  on  principles  of  compensation,  and  to  be  sup- 
ported on  the  maxim  qui  sentet  et  onus  debet  sentire  et  etm- 
modum,  but  that  the  riparious  owner  is  entitled  to  the  profit, 
because,  from  the  nature  of  the  increase,  it  is  impossible  for 
any  one  else  to  claim  it."  The  learned  judge  repudiates  this 
definition,  and  after  citing  authorities  from  various  authois  and 
from  various  countries,  adopts  the  conclusion^  ^*  that  he  who 
bears  riparian  burdens  is,  in  consequence  thereof  by  the  prin- 
ciples of  natural  law,  entitled  to  the  increase." 

But  what  are  the  burdens  and  the  exposure  to  loss  which 
gives  the  right  to  alluvion?    Following  the  decision  rendered 
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in  the  same  case,  we  find  them  clearly  and  accurately  defined.  Kaitehv    Dis. 
See  pages  236,  236,  237 :  "  These  lots  are  not  charged  with    ^^*  ^^^'. 
any  of  the  hurdens  attending  rural  riparious  estates ;  the  levee,  >"J'"c«'^"t» 
road  or  street,  were  made  or  kept  in  repair  at  the  joint  expense  '(^*- 

of  every  lot  m  the  city,  the  farthest  from  the  water  contributing  cottok  fbbs«. 
-as  much  thereto  as  the  nearest.*''  The  burdens,  then,  which 
in  Louisiana  are  imposed  upon  the  owner  of  riparian  pro* 
perty,  are  the  making  and  keeping  of  the  levee,  and  the 
furnishing  and  keeping  of  a  road  between  the  levee  and  his 
land  for  the  use  of  the  public.  His  exposure  to  loss  is  this  : 
the  river  may  wash  away  the  levee  and  the  road,  and  then  he 
must  furnish  a  new  levee,  and  yield  additional  land  for  a  new 
road. 

Starting,  then,  with  this  clear  definition  before  us,  upon 
which  the  right  of  alluvion  is  founded,  let  us  proceed  to  exa- 
mine the  first  batture  case  which  is  to  be  found  in  our  reports, 
John  Gravier  vs.  the  Mayor,  Aldermen  and  inhabitants  of  the 
city  of  New  Orleans. 

In  1604,  Gravier,  finding  the  alluvion  in  front  of  the  faubourg 
St.  Mary,  (now  constituting  a  portion  of  the  Second  Municipa- 
lity,) of  sufficient  value  and  extent  to  justify  the  expense, 
threw  up  a  dyke,  enclosing  a  portion  of  about  five  hundred 
feet  square.  The  people  and  authorities  of  the  city  of  New 
Orleans  felt  indignant  at  this  conduct,  and  alleged  title  to  it. 
Gravier  commenced  suit  against  the  city,  and  prayed  that  the 
corporation  might  set  forth  under  what  title  they  claimed  this 
alluvion,  that  he  might  be  quieted  in  his  possession,  and  the 
city  be  perpetually  enjoined  from  troubling  him. 

The  city  rested  its  title  chiefly  on  this  ground,  that  Ber- 
trand  Gravier,  the  ancestor  of  John,  had  abandoned  it  to 
the  city,  and  since  then  the  levee  had  been  kept  up  by  the  city. 

What  did  the  Superior  Court  decide  ?  I  quote  the  very 
words  of  the  judgment :  *'  It  is,  therefore,  important  to  in- 
quire, what  was  the  situation  of  the  batture  at  the  time  the  fau- 
bourg was  established,  or  when  the  front  lots  were  sold ;  for  if 
no  alluvion  had  existed  at  that  time,  when  Bertrand  Gravier 
26        VOL.    XVIII. 
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BimiKir    Oft.  ceased  to  be  the  owner  of  the  land  adjoining  the  hiirh  road, 
'^*      L,  then  it  is  the  opinion  of  the  court,  that  an  alluvion  iubie" 

MvviciPAUTT  quently  formed  would  not  become  the  property  of  Bertnod 
v«*         Ghiiyier.    The  reason  of  this  opinion  is,  that  if  Bertrand  coald 

conmi  PB£M.  be  considered  as  the  proprietor  of  the  road  after  selling  the  ad* 
jacent  land,  or  of  the  leyee  lying  between  this  road  and  a  pub- 
lic river,  he  would,  nevertheless,  not  possess  that  title  of  pro* 
perty  which  gives  the  right  of  alluvion, /or  the  deatrucHon  of 
this  property  by  the  encroachment  of  the  river j  tootdd  be  a 
public^  not  a  private  losSj  and  the  said  road  and  levee  wooU 
have  become  necessarily  liable  to  be  kept  in  repair  at  the  pub- 
lic expense. 

**  It  is,  however,  the  opinion  of  the  court,  from  the  evidence 
adduced  in  this  case,  that  antecedent  to  the  time  when  Bertrand 
Chavier  ceased  to  be  the  proprietor  of  the  land  adjacent  to 
the  public  road,  a  batture  or  alluvion  had  been  formed  adjoin- 
ing the  levee,  in  front  of  the  faubourg,  upon  the  river,  and  that 
this  alluvion  was  then  of  sufficient  height  to  be  considered  as 
private  pfoperty."  Harrison^s  Condensed  Martin  Report$t 
vol.  1,/ip.  453,  454. 

Mttcfb  stress  has  been  laid  upon  this  case*  as  admitting  the 
doctrifie  that  the  orwofers  of  a  front  lot  in  a  city  are  entided  to 
the  batture,  bat  most  certainly  not  one  word  can  be  pointed  at 
in  the  dec'ision  which  justifies  such  a  conclusion.  The  couit 
decided  that  iro  abibidoniitient  had  been  made  by  Qravier  to  the 
dty  ;  that,  aritecedeilt  to  the  time  when  the  plantation  was  laid 
out  into  a  faubourg,  the  alluvion  claimed  by  John  Qravier  was 
in  existence,  and  then  susceptible  of  ownership  by  the  owner 
6f  the  plantation ;  and  upon  the  |)r6of  Educed,  which  thej 
Considered  maintained  these  positions,  they  decreed  to  John 
Qravier  the  fi^e  hundred  feet  of  aUuvion  so  formed,  and  that 
he  be  quieted  Jn  his  possession. 

Is  there  any  single  feature  in  that  case  similar  to  this  ?   Was 

the  batture,  now  existing  o^utside  of  Front  street,  in  existenee 

when  Madame  Delord  and  Mr.  Saulet  laid  off  their  rural  ea- 

;  '^  tates  into  faubourgs  ?    It  is  admitted  that  it  has  come  into  et- 
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tftence  wjthin  a  few  yean  past ;  and  if  the  leyee  and  the  front  Eimw    On. 
Street  should  be  washed  away»  on  whom  falls  the  loss  f    To     '^ 
Bse  again  the  language  of  the  Superior  Court :  "  The  destruc-  "to'J^w^™ 
tion  of  this  property,  by  the  encroachment  of  the  river,  would  *•- 

be  a  public,  not  a  private  loss."    And  here  comes  in  that  just  comv  pbkh^ 
principle  of  relief  that  he  who  is  liable  to  suffer  the  loss,  shall 
reap  the  benefit  of  any  gain. 

The  next  case  to  which  the  attention  of  the  court  is  called,  is 
llo^fan  Ts.  Livingston  et  al.,  6  Martinis  Reportt.  It  will  be 
perceived  that  the  right  of  the  city  to  the  batture  was  most 
studiously  kept  out  of  view  by  both  parties.  It  was  a  contest 
between  th&  owners  of  the  front  lots  in  the  faubourg  St.  Maryt 
against  Livingston  et  al.,  who  claimed  under  Gravier,  and  al- 
lied, that  the  batture  had  not  passed  from  Qravier  to  the  own- 
ers of  the  front  lots.  And  here  again  the  distinction  between 
rural  and  urban  property  was  fully  stated.  It  was  declared 
that  the  owners  of  the  front  lots  were  burdened  with  riparian 
duties,  and  so  long  as  they  discharged  these  burdens,  the  in- 
crease by  alluvion  belonged  to  them. 

At  that  time  the  front  proprietors  were  called  upon  to  furnish 
roads  and  make  levees  at  their  own  expense ;  and  although 
the  title  of  the  city,  might,  on  various  grounds,  have  been, 
with  great  propriety,  placed  for  the  decision  of  the  court,  yet  no 
attempt  was  made  to  make  the  city  a  party  to  these  proceedings. 

Although  Livingston  had  been  able  to  obtain  a  decree  of  the 
Superior  Court,  in  the  case  of  John  Gravier,  that  antecedent 
to  the  year  1788,  when  the  faubourg  St.  Mary  was  laid  out, 
a  batture  existed,  susceptible  of  private  ownership ;  although 
when  the  sheriff  attempted,  in  1808,  to  put  Gravier  in  posses- 
sion of  this  property,  he  found  it  covered  by  water  to  the  depth 
of  three  or  four  feet  from  the  natural  rise  of  the  river  in  its  or- 
dinary state ;  yet  in  the  case  of  Morgan,  he  received  the  first 
check  to  his  batture  speculation,  which,  for  his  own  honor  and 
reputation,  and  for  the  rights  of  the  citizens  of  New  Orleans, 
it  would  have  been  most  fortunate  had  it  been  administered  in 
1807  by  the  Superior  Court  of  the  Territory  of  Orleans. 


corroK  PRESi. 
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Birnevir    Dit.     I  come  to  the  case  of  Packwood  rs.  Walden,  7  Martin,  N,  S,, 
Ajrrm  i84i._  g ^  ^     ^j^^  plaintiff  aUeged,  that  the  property  held  by  the  defen- 
^^Iro's"^'  dant  belonged  to  the  public ;  he  claimed  it  as  private  property, 
^'  the  use  of  which  belongs  to  all,  the  right  of  soil  to  none,  either 

individuals  or  bodies  politic.  It  is  proper,  as  strengthening  the 
explanation  made  of  the  decision  in  the  case  of  Gravier  vs. 
the  Mayor  at  al.,  to  quote  from  the  case  of  Packwood  the  very 
words  of  Judge  Mathews  in  alluding  to  it,  especially  as  he  was 
one  of  the  judges  of  the  Territorial  Superior  Court:  "The 
first  title  under  which  this  property  was  claimed  is  that  sup- 
ported by  a  judgment  of  the  Superior  Court  of  the  late  terri- 
torial government.  The  decision  of  that  case,  as  far  as  relates 
to  facts,  is  based  on  evidence  which  proves  that  a  batture  in 
front  of  their  ancestor's  plantation  existed,  to  the  whole  extent 
of  said  front,  capable  of  being  reclaimed  from  the  river,  and 
was  a  proper  subject  for  private  ownership  at  the  time  he  esta- 
blished the  faubourg  St.  Mary." 

The  judge  then  alludes  to  the  case  of  Morgan  vs.  Livingston  et 
al.  '*  The  next  case  in  which  the  rights  and  titles  of  individuals 
were  brought  in  question  relative  to  this  batture  is  that  of  Mor- 
gan vs.  Livingston  et  al.  The  controversy  was  between  the 
proprietor  of  a  front  lot,  who  claimed  by  right  of  alluvion,  and 
a  purchaser  from  the  heirs  of  B.  Gravier.  Testimony  was  in- 
troduced which  showed  that  no  alluvion  existed  at  the  time  of 
the  sale  from  the  original  owner  to  his  immediate  vendee.  No- 
thing in  the  evidence  established  the  period  when  the  alluvion 
might  have  been  considered  of  sufficient  elevation  to  become 
private  property.  The  cause  was  decided  on  principles  apfli' 
cable  to  rural  estates, ^^  At  page  91,  the  learned  judge,  after 
citing  and  examining  various  authorities,  says :  *'  In  conformity 
with  the  provisions  of  the  law  first  invoked,  it  must  be  inferred 
that  a  city  can  acquire  jt/re  alluvionis,  and  land  thus  acquired 
becomes  the  property  of  the  whole  community ;  it  is  propria 
civitatisj  and  may  be  sold,  alienated  and  destined  to  private 
uses  by  the  legal  authorities  of  the  city. 
In  alluding  to  the  last  case  to  which  I  shall  refer  the  Court, 
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pennit  me  to  quote  from  the  very  able  opinion  delivered  by  BArrsKir   Dit. 
the  Judge  of  the  Parish  Court : 

"The  case  of  Cochran  va.  Fort  et  al.,  Martin,  7  N.  S.  632,  »«»i"faliti 
is  probably,  of  all  those  decided  by  our  Supreme  Court,  the  '<'«• 

one  that  bears  most  directly  on  the  questions  before  us.  In  cotton  prsu. 
that  case,  the  whole  of  the  evidence  taken  in  all  the  previous 
batture  cases  was,  by  consent  of  parties,  laid  before  the  court, 
and  the  argument  on  the  law  involved  in  those  cases  is  de- 
clared to  have  been  able  and  elaborate.  In  that  suit,  the  most 
important  point  decided,  inasmuch  as  the  decision  applies  to 
the  case  before  us,  is,  that  the  plaintifis,  in  order  to  recover 
from  the  defendants,  must  show  a  batture  created  between  the 
day  of  their  purchase  and  the  date  of  the  act  of  incorporation, 
which  was  susceptible  of  ownership ;  for  if  the  alluvion  was 
formed  afterwards,  it  became  the  property  of  the  city,  and 
not^the  front  proprietors.  But  the  defendants  have  most 
earnestly  insisted,  that  the  passage  just  quoted,  of  the  judg- 
ment of  the  Supreme  Court,  ought  to  be  considered  as  a  mere 
obiter  dictum  of  Judge  Porter,  who  delivered  the  opinion. 
Was  it  really  an  obiter  dictum  ?  And,  first,  what  is  an  obiter 
diettim?  If  I  understand  the  expression  right,  it  means  a 
by-the'Way  pkraacj  an  opinion  expressed  en  pasaant,  without 
much  reflebtion,  but,  at  all  events,  in  a  circumstance  which 
did  not  call  for  the  expression  of  such  an  opinion.  Now,  was 
it  under  such  a  circumstance  that  the  phrase,  or  rather  the 
principle  above  quoted,  was  uttered  in  deciding  the  case  of 
Cochran  va.  Fort  et  al,  ?  Certainly  not.  In  that  case  the 
plaintiff  claimed  the  property  and  possession  of  a  certain  bat- 
ture from  the  defendants,  upon  a  title  by  them  set  out,  and  the 
defendants,  denying  the  plaintiffs'  title,  set  up  an  adverse  one. 
The  evidence  convinced  the  court  that,  at  the  time  the  plain- 
tiffi  purchased  from  Hevia,  there  was  in  front  of  the  lot 
purchased  a  batture  of  sufficient  height  to  be  susceptible  of 
private  ownership,  and  that  the  same  had  not  been  purchased 
by  the  plaintiffs ;  but  the  court,  after  expressing  that  opinion, 
the  correctness  of  which,  from  the  clashing  of  the  testimony, 
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Kasthh    Dis.  they  consider  as,  perhaps,  admitting  of  some  doabt,  they  go 
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^^'      —  further ;  and,  supposing  their  opinion  as  to  the  evidence  to  be 
MvirtciPAUTT  incorrect,   and  assuming  the  plaintiffs'    position,   that  at  the 

V9.         time  they  purchased  from  Hevia  there  was  not,  in  front  of  the 
oiiLS4irt  .11^.  * .        1  ' 

corroiTfRBM.  lot,  a  batture  susceptible  of  pnvate  ownership,  they  say  the 

piaintiiTs  case  could  not  be  made  stronger.  The  faubourg 
was  incorporated  two  years  afterwards.  To  enable  them, 
therefore,  tor  recover  in  this  action,  they  must  show  a  battuie 
created  between  the  day  of  their  purchase  and  the  date  of  the 
act  of  incorporation,  which  was  susceptible  of  private  owner- 
ship ;  for  if  the  alluvion  was  fovned  afterwards,  it  became  the 
property  of  the  city,  and  not  of  the  front  proprietors." 

It  was  argued  by  one  of  the  learned  counsel  for  the  defen- 
dants, that  when  cases  arise  before  this  court,  and  it  is  appa- 
rent that  there  is  a  third  party  having  a  better  title  to  the  object 
in  dispute  than  the  parties  litigant,  that  you  are  bound  by 
every  principle  of  law  and  justice  to  maintain  his  rights,  and 
dismiss  the  parties  before  you. 

Such  a  doctrine,  I  apprehend,  will  not  be  tolerated  by  this 
court ;  and  although  it  apparently  has  received  the  support  of 
an  ingenious  and  talented  advocate,  is  not  destined  to  form  a 
rule  of  conduct  for  any  intelligent  legal  tribunal. 

Courts  of  justice  must  decide  cases  as  they  find  them.  They 
must  look  to  the  record,  and  their  decision  cannot  go  beyond 
the  merits  of  the  case  presented  for  the  exercise  of  their  judi- 
cial powers. 

In  no  case  tiU  the  present  has  this  Court  had  an  opportunity 
to  pass  directly  upon  the  law  which  we  contend  gives  the 
batture  to  the  city. 

In  the  case  of  John  Gravier,  the  Superior  Court  of  the  Ter- 
ritory could  not  decide  the  question,  because  the  testimony 
showed  that  the  batture  in  dispute  had  been  formed  antecedent 
to  the  time  when  Bertrand  Gravier ^  in  1788,  laid  out  the 
faubourg  St.  Mary. 

In  the  case  of  Morgan  vs.  Livingston  et  al.,  they  treated 
the  property  as  rural^  and  in  fact,  at  that  time,  the  owner  of 
the  front  property  was  burdened  with  riparious  duties. 
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■  In  the  case  of  Packwood  vs.  Walden,  the  plaintiff  showed  EAirxRir    Dis. 
no  title,  and  the  title  he  set  up  was  not  for  the  city.  ApH/,  I84i.^ 

Bat  in  the  case  of  Cochran  vs.  Fort  et  al.,  the  parties  were  «ii»ioifalitt 
distinctly    told   that  there    was    another   party   having   title  va. 

stronger  than  either,  to  wit,  the  city.  conos^pRiss. 

I  have  shown  you  the  opinion  of  Judge  Mathews,  in  the 
case  of  Packwood  vs.  Walden,  who  was  one  of  the  Judges 
who  decided  the  case  of  Gravier  vs.  the  Mayor  et  al.  I  have 
shown  you  the  opinion  of  Judge  Martin,  in  the  case  of  Mor- 
gan vs.  Livingston  et  al.;  and,  lastly,  the  solemn  enunciation 
by  Judge  Porter,  in  the  case  of  Cochran  t;^.  Fort  et  al.,  con- 
curred in  by  Judges  Mathews  and  Martin,  that  the  title  to 
the  batture  was  in  the  city. 

On  the  faith  of  these  solemn  decisions,  delivered  at  different 
times  during  the  last  thirty-five  years,  did  I  rest  the  opinion 
which  I  gave  to  my  clients,  and  which  led  to  the  institution 
of  this  suit.  I  believed,  and  still  believe,  that  the  opinions  of 
these  learned  Judges,  one  of  whom  presided  on  the  bench 
more  than  a  quarter  of  a  century,  another  of  whom  was  a 
prominent  member  for  near  twenty  years,  and  the  other,  hav- 
ing taken  his  seat  in  1810,  now,  as  presiding  Judge,  maintains 
the  high  position  accorded  to  him  by  the  wise  and  learned, 
of  being  the  first  civilian  of  our  country,  were  entitled  to  my 
concurrence.  I  repeat,  that  I  believed,  that  the  opinion  of 
these  expounders  of  the  law,  two  of  whom  had  been  ac- 
quainted with  the  commencement  and  progress  of  the  batture 
litigauon,  who  had  enjoyed  the  opportunity  of  hearing  all  the 
discussions  upon  the  law  of  batture  from  the  lips  of  the  ablest 
lawyers  at  the  bar  of  Louisiana— such  men  as  Livingston, 
Moreaii  Lislet,  Mazureau  and  Derbigny,  had  sufficient  know- 
ledge, experience  and  opportunity  to  acquire  correct  informer 
tion  upon  this  deeply  important  subject.  It  cannot  be  in  error 
if  I  submit  to  their  doctrines,  and  give  full  credence  and  faith 
to  them,  when  pronounced  in  the  most  imposing  manner,  to 
wit:  in  the  decisions  of  the  Supreme  Court  of  this  State. 

Against  this  tide  of  authority  it  is  attempted  to  oppose  the 
opinions  and  arguments  of  Edward  Livingston.    No  man  re- 
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EABTKRir  Dii.  Terences  more  than  I  do  hid  learning,  pre-eminent  talents,  mad 
AprUj  1  u^  jj^g  high  reputation  awarded  to  him  as  one  of  the  first  jarists 
xuNiciPAUTT  that  this  country  has  produced. 

vs.'  But,  in  all  the  batture  cases  in  which  Mr.  Livingston  i^ 

peared,  we  find  him  arguing  his  oton  cause.    In  the  case  o( 
Gravier  V8,   the  Mayor  et  al.,  he  was  in  fact  the  plaintiff 
because  he  had  purchased  previous  to  the  suit,  a  portion  of 
Qravier's  claim  to  the  batture.    In  the  case  of  Morgan  V9^ 
Livingston,  he  was  the  defendant.     In  the  case  of  Hermann 
V8,  Livingston,  he  also  appeared  in  the  same  character.     The 
Judge  of  the  Parish  Court  very  happily  alluded  to  the  autho- 
rity to  be  yielded  to  Mr.  Livingston,  in  connection  with  the 
question  of  batture.     He  says :  ''The  defendants  have  greatly 
relied  upon  the  authorities  cited  by  Mr.  Livingston  in  his  me- 
morial in  answer  to  Mr.  Jefferson,  as  reported  in  the  Law 
Journal,  volume  6,  in  which  he  contends  that  alluvions,  by  the 
Roman  law,  accrued  to  urban  as  well  as  to  rural  property. 
That  the  opinions  of  so  distinguished  a  jurist  as  Mr.  Livingston 
was  should  be  entitled  to  much  weight  on  a  general  subject, 
which  he  might  have  treated  of  exprofesao;  that  those  opin- 
ions by  him,  if  embodied  in  a  treatise,  written  with  the  sole 
view  of  advancing  or  illustrating  the  science  of  law,  should  be 
entitled  to  much  consideration,  no  one  is  less  disposed  to  deny 
than  myself ;  but  it  must  be  remembered  that  the  opinions  and 
quotations  which  the  defendants  now  cite  as  authority  ^rere 
urged  by  Mr.  Livingston  in  a  case  of  his  otrn,  in  which  be 
contended  for  the  very  principles  that  the  defendants  now  con- 
tend for,  a  case,  too,  of  the  utmost  importance  to  him ;  that 
they  were  addressed,  not  to  a  court  of  justice,  but  to  the  nation 
at  large,  with  the  view  of  showing  that  the  President  of  the 
United  States  had  committed  an  arbitrary  act  against  him,  and 
that  their  not  being  answered  cannot  be  assumed  as  a  proof 
that  they  were  unanswerable,  but  merely  as  an  indication  that 
no  one  was  disposed  to  answer  them ;  finally,  that  it  is  to  be 
supposed  that,  when  advocating  his  own  cause,  Mr.  Livingston 
took  care  not  to  quote  any  of  the  authorities  which  could  mili- 
tate against  it." 
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£Oii  coming  to  a    decision    in  this  case,  Judge    Martin  EAirmF    i)i«. 
dissenting,    the    Judges    delivered  separate  opinions.     The      ^   ' 
principal  opinion  and  decision  of  the  majority  of  the  court  "^'"'^"^"''^ 
was  delivered  by  Judge  Bullard  ;  the  others,  excepting  the  v^. 

dissenting  Judge,  concurring.    Judge  Oakland  acciotdpanied  cotrov  PBsa^ 
his  concurrence  in  the  judgment,  with  additional  arguments 
and  reasons^] 

BuUatdi  J.^^ln  this  Cause,  the  Court  has  had  thef  advantage 
of  an  able  and  elaborate  discussion  on  both  sides,  as  well  in 
writing  as  oral,  in  which  have  been  displayed  the  great  re- 
sources of  the  Bar  in  ability  and  varied  learning.  We  have  been 
enabled  at  our  leisure  to  weigh  the  arguments  and  examine  the 
authorities  on  both  sides,  and  to  give  to  the  whole  subject 
that  patient  and  dispassionate  consideration  due  alike  to  the  vast 
interest  at  stake,  to  the  character  of  the  parties  and  to  public 
expectation.  It  would  have  been  more  satisfactory  to  ourselves 
if  we  could  have  been  unanimous  as  to  the  final  result ;  but  as 
there  exists  some  difference  of  opinion  among  the  Judges,  I 
proceed  to  pronounce  mine,  and  to  set  forth  the  grounds  and 
reasons  upon  which  it  rests.  I  will  not  afiect  to  conceal  with 
what  anxiety  I  examined  again  and  again  the  principal  questionf 
in  the  case,  when  I  discovered  that  I  should  have  the  misfor^ 
tnile  not  to  concur  with  the  senior  Judge,  who  had  been  for  so 
many  years  familiar  with  the  vexed  question  of  the  batture  in 
aU  its  phases,  while  this  is  the  first  occasion,  upon  which  it  has 
been  discussed,  since  I  have  been  a  member  of  this  tribunal. 

The  Municipality  claims  to  be  owner  of  the  alluvial  forma- 
tion fronting  the  suburbs  Delord  and  Saulet,  between  New  Le- 
Tee  street  and  Front  street,  bounded  on  the  upper  side  by  Rof- 
tignac  street  and  by  property  in  lots  separating  it  from  Benja- 
min ;  which  lot  or  parcel  of  land,  it  is  alleged,  was  formed 
by  alluvion  long  after  those  suburbs  were  laid  out  as  faubourgs 
of  the  city  of  New  Orleans,  and  after  they  were  actually  at- 
tached to,  united  with,  and  incorporated  into,  and  made  a  part 
and  portion  of  the  city  of  New  Orleans,  or  was  ift  each  of  the 
27        VOL.     xvin. 
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Baitmv    Dis.  said  epochs,  so  inconsiderable  in  its  formation  and  extent  as  to 
.     ^    *     —  be  incapable  of  individual  possession,  use  or  occupation  of  any 
MUKiGiPAUTT  ^jxiA.  whatevcr,  without  the  use  of  artificial  means,  the  same 
vt.  being  even  at  the  lowest  stages  of  the  water  of  the  river  barely 

evnom  pbiss.  perceptible,  and  all  the  rest  of  the  year  entirely  covered  and 
forming  a  part  of  the  bed  of  the  river— by  reason  of  which  in- 
corporation with  said  city  (the  petition  goes  on  to  allege)  and 
the  laying  out  and  dividing  the  said  land,  of  which  the  said 
faubourg  is  composed,  into  town  lots,  streets,  &c.,  as  a  part  of 
said  city,  the  title  to  all  the  said  batture  or  alluvion  then  so  im- 
perfectly formed  or  thereafter  to  be  formed,  became  by  law 
vested  in  the  corporation  of  the  said  city  of  New  Orleans,  for 
the  sole  and  exclusive  use  of  the  public  and  is  now  vested  in  the 
plaintiffs. 

Upon  the  lot  of  ground  thus  described,  it  is  alleged,  the  de- 
fendants have  erected  buildings  and  stores  for  pressing  cotton, 
dbc,  and  have  appropriated  the  same  to  their  sole  and  exclu- 
sive use  as  their  property,  and  to  the  entire  exclusion  of  the 
public  and  have  converted  the  natural  and  lawful  destination 
of  the  said  land  to  public  purposes  and  uses  into  private  pro- 
perty. 

It  is  further  alleged  that  within  the  last  ten  years  there  has 
been  formed  in  front  of  the  lot  of  land  above  described,  by 
gradual  deposit  of  the  river,  a  considerable  space  of  batture  or 
alluvion,  now  vacant  and  unoccupied  except  for  public  uses,  and 
which  is  in  like  manner  vested  in  the  said  Second  Municipality 
for  public  use  and  benefit,  and  that  the  defendants,  pretending 
to  claim  the  same  as  their  private  property,  and  as  forming  a 
part  of  the  ground  described,  have  menaced  and,  as  the  peti- 
tioners believe,  are  about  to  occupy  the  same  and  to  convert  it 
to  their  own  use  to  the  exclusion  of  the  public. 

The  plaintiffs  conclude  by  praying  judgment  that  the  title  is 
Tested  in  the  plaintiffs  for  the  uses  and  purposes  above  men- 
tioned, and  that  the  defendants  be  forever  enjoined  from  any 
use,  occupation  or  possession  thereof  and  for  damages. 
The  defendants  first  pleaded  the  exception  of  res  judicata 
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founded  apoa  the  judgment  rendered  in  the  case  of  Henderson  BArmir    Dit. 
and  others  vs.  the  Mayor,  Aldermen  and  inhabitants  of  the    ^P^* 
City  of  New  Orleans ;  and  in  case  the  same  should  be  over-  ««^»«c«'ALiTr 

•'  MO.  8. 

ruled,  they  deny  all  the  facts  and  allegations  in  the  petition  so  v$. 

far  as  they  assert  any  color  or  pretence  of  title  in  the  plaintiffs  oottov  mts. 
to  the  premises  described :  and  they  deny  the  plaintiffs'  title  to 
any  alluvion  already  formed  or  which  may  hereafter  be  formed 
in  front  of  said  premises. 

The  respondents  further  aver,  that  they  are  the  riparian  pro- 
prietors of  the  property  claimed  by  the  plaintiffs,  and  as  such 
entitled  to  all  the  alluvion  which  has  been  formed  or  may  be 
formed  in  front  of  their  said  property.  That  they  possess  the 
same  with  all  its  rights  and  privileges,  and  especially  as  a  part 
thereof,  the  right  of  alluvion,  in  virtue  of  a  sale  or  concession 
of  the  King  of  France.  That  the  said  property  with  all  its 
said  rights  was  vested  in  these  respondents,  and  those  through 
whom  they  claim,  from  the  date  of  the  said  sale  or  concession 
and  that  they  cannot  be  divested  of  their  right  without  their 
consent,  and  without  a  just  and  previous  indemnity.  They 
farther  aver  that  the  plaintiffs  have  repeatedly  admitted  and  re- 
cognized their  right  and  title  by  formally  putting  them  in  pos- 
session of  sundry  portions  of  batture  successively  formed  be- 
fore their  property  and  attached  thereto  since  the  incorporation 
of  the  city  in  1805,  by  charging  them  with  all  the  burdens  and 
duties  of  front  proprietors,  and  by  various  other  acts  by  which 
the  respondents'  right  is  distinctly  recognized. 

Upon  these  pleadings  the  parties  went  to  trial  in  the  court 
below,  and  the  exception  of  res  judicata  having  been  sustained 
as  to  the  lots  of  ground  first  described,  upon  which  the  defen- 
dants had  erected  their  warehouses,  and  overruled  as  it  re- 
lates to  that  portion  of  the  alluvion  lying  on  the  outside  of  the 
levee  and  in  front  of  the  same  property ;  and  after  a  trial  upon 
the  merits,  judgment  having  been  rendered  in  favor  of  the 
plaintiffs  for  the  land  last  described,  according  to  the  prayer  of 
the  petition,  the  defendants  appealed. 

The  Municipality  has  not  appealed  from  that  part  of  the  judg- 
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KAtTXRir    L>i0.  ment  sustaining  the  exception  of  res  judicata,  as  to  that  portion 

^-! '—  of  the   property  in  controversy  upon  which  the  defendants' 

*^'^»o'a"^^  hujjdings  are  erected,  hut  they  ask  a  modification  of  the  judg- 
v«*  ment  in  that  respect.     We  have  therefore  first  to  enquire  into 

OULEAN8  *  * 

COTTON  rft£is.  the  question  whether  the  judgment  in  the  case  of  Henderson 
and  others  against  the  Mayor,  Aldermen  and  inhabitants  of  the 
city  of  New  Orleans  forms  a  bar  to  this  action,  as  carrying 
with  it  the  authority  of  the  thing  adjudged  between  these  par- 
ties. 

A  careful  examination  of  the  arguments  and  authorities  od 
this  point  has  failed  to  satisfy  my  mind  that  this  exception 
ought  to  have  been  sustained  in  th^  court  below.  It  appears 
to  me  so  doubtful  that  I  think  the  judgment  in  this  particular 
should^not  be  disturbed,  and  that  the  whole  case  is  fairly  open 
before  us  on  the  merits,  on  the  answer  to  the  appeal. 

Proceeding,  therefore,  to  examine  the  case  upon  the  merits, 
I  begin  by  assuming  as  undisputed  facts,  that  the  Jesuits*  plan»> 
tation,  of  which  the  lots  in  rear  of  the  premises  in  controversy 
formed  a  part,  was  from  its  local  situation,  fronting  on  the  Mia* 
sissippi,  and  exposed  to  abrasion  by  its  currents,  entitled  to  any 
alluvial  accretion  upon  its  front,  and  that  such  was  the  condi- 
tion of  things  in  1805,  when  the  city  of  New  Orleans  was  ini 
corporated  by  an  act  of  the  Territorial  Legislature,  and  the  pro- 
perty in  question  embraced  within  its  limits.  That  in  1806  of 
1807  a  part  of  the  land  was  laid  out  as  the  faubourg  Delord,  and 
lots  sold  in  conformity  to  the  plan.  Such  being  the  case,  if  the 
same  land  or  that  part  of  it  which  still  fronts  upon  the  river  has 
^  ceased  to  enjoy  the  same  advantage,  to  the  profit  of  the  owners 

of  such  front,  or  has  lost  the  right  of  accretion,  and  since  that  pe- 
riod the  alluvion  formed  belongs  not  to  the  owners  of  the  front  lots 
but  to  the  city,  such  a  change*— such  a  dismemberment  of  the 
property  must  have  resulted  either  from  the  operations  of  law, 
or  from  the  consent  of  the  former  or  the  present  proprietors. 
It  would  seem,  therefore,  that  the  enquiry  before  the  court  is 
twofold— ^r«/,  into  the  effect  of  the  act  incorporating  the  city 
and  embracing  the  property  in  question,  now  composing  the 
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faubourgs  Delord  and  Saulet  within  its  limits,  and  Btcondly^  EAtrsnH  Dit. 
whether  the  laying  out  of  the  faubourg  as  shown  by  the  plans  ^'  _'., 
and  disposing  of  lots  in  conformity  thereto,  or  any  other  acts  «'^*><^>'alitt 
of  Madame   Delord  or  her  successors,  taken  in  connection  v«* 

with  the  various  ordinances  of  the  City  Council,  furnish  suffi*  corrox  friu. 
cient  legal  evidence  of  an  intention,  on  her  or  their  part,  to  de- 
dicate the  property  claimed  by  the  plaintiffs  to  public  uses,  so 
as  to  constitute  a  locus  publieua.  Under  the  first  head  I  will 
consider  merely  the  legal  operation  of  the  act  of  1805,  wholly 
independent  of  the  will  of  the  then  proprietor,  and  how  far  the 
character  of  the  property  was  changed  thereby  from  rural  to 
urban,  so  far  as  it  regards  the  right  to  profit  afterwards  by  any 
allarial  increase ;  and  under  the  second,  I  will  consider  the 
efiect  of  the  same  act,  together  with  the  several  ordinances  of 
the  City  Council,  and  especially  that  of  18S1,  by  which  a  part 
of  the  faubourgs  Delord,  Saulet  and  Lacourse  were  finally  in- 
corporated, as  it  is  termed,  that  is  to  say,  admitted  to  all  the  ad- 
vantages and  subjected  to  all  the  burdens  of  the  square  of  the 
city»  taken  in  connexion  with  the  acts  and  declarations  of  the 
.parties. 

I.  If  the  )u:t  of  1805  which  incorporated  and  defined  the  limits 
of  the  city  of  New  Orleans,  embracing  a  large  extent  of  terri- 
tory from  Lake  Pontchartrain  to  the  river  and  numerous  plan- 
tations fronting  on  the  Mississippi,  and  all  previously  entitled, 
according  to  the  existing  laws,  to  any  alluvion  which  might  be 
formed  upon  their  front,  had  declared  in  explicit  terms,  that 
after  the  passage  of  that  act,  the  owners  of  such  tracts  of  land     The  "^^  to 
fronting  on  the  river  should  no  longer  be  entitled  to  any  alluvion  formation      or 
which  might  be  formed,  but  that  the  same  should  thereafter  ed  right,  inhe- 
accrue  to  the  benefit  of  the  city,  there  is  not  perhaps  a  single  J|^'Jlty"i!8erf  ^"nd 
mind,  capable  of  discriminating  between  the  legitimate  exer-  [?[l"'.t*"u*^!'®°r 
cise  of  legislative  authority  and  acts  of  sheer  spoliation,  that  it,       reaultlnr 
would  not  pronounce  such  an  enactment  to  be  without  any  con-  Uw,  in  eonae- 
stitutional  validity.     Will  it  be  said  that  the  right  to  future  allu-  J^**  situation 
vial  formations  is  not  a  vested  right  ?     1  answer  that  such  right  ^y^^  Jf^a^ 
is  inherent  in  the  property  itself  and  forms  an  essential  attribute  taches. 
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Emtckk   Dh.  of  it,  resultinir  from  natural  law  in  consequence  of  the  local 
^  '     —  situation  of  the  land,  just  as  much  as  the  natural  fruits  of  a 

'"'"io"*"^  tree  belong  to  the  owner  of  the  land ;  and  that  such  an  attempt 
*»•  to  transfer  from  the  owner  of  the  land  to  the  city,  the  future 

increase  by  alluvion,  would  be  as  legally  absurd,  as  if  the  le- 
gislature had  declared,  that  after  the  incorporation  of  the  city, 
the  fruits  of  all  the  orange  trees  within  its  limits  should  belong 
thereafter  to  the  city  and  not  to  the  owners  of  the  orchards  and 
gardens.  If  such  would  be  our  judgment  upon  an  express 
enactment,  a  fortiori^  should  we  declare  that  such  an  effect 
could  not  follow  by  mere  implicatian. 

But  the  argument  is,  as  I  understand  it,  that  the  character  of 
the  property  was  changed  from  rural  to  urban  by  the  incorpo- 
ration of  the  city ;  and  inasmuch  as  urban  property  does  not 
by  law  enjoy  the  right  of  alluvion,  as  is  contended,  conse- 
quently after  that  period,  the  city  is  entitled  to  the  increase  and 
not  the  front  proprietors. 

Admitting  for  the  present,  and  for  the  purposes  of  this  ar- 
gument, that  by  the  Roman  and  Spanish  law,  the  right  of 
alluvion  is  not  enjoyed  by  urban  estates,  and  that  they  form  an, 
exception  to  the  general  rule,  yet  it  appears  to  me  the  same 
difficulty  recurs;  for  if  the  legislature  without  my  consent 
places  my  property  in  a  new  category  or  gives  it  a  new  classi- 
fication, or  in  consequence  of  which  it  is  shorn  of  one  of  its 
original  attributes,  it  is  not  easy  to  distinguish  such  an  act 
from  one  by  which  the  same  result  is  spught  to  be  obtained 
by  direct  enactment.  It  is  after  all  but  a  circuitous  way  to  the 
attainment  of  the  same  end  and  is  equally  repugnant  to  the  first 
principles  of  justice,  and  to  all  constitutional  restraint  upon 
the  legislative  power.  This  argument  presupposes  that  the 
original  tract  was  entitled  to  alluvion,  and  I  now  speak  only 
of  the  effect  of  the  act  incorporating  the  city  and  extending  its 
limits  so  as  to  embrace  the  Jesuits'  plantation ;  without  regard 
to  any  subsequent  acts  of  the  front  proprietors,  from  which  an 
intention  to  dedicate  to  public  uses  might  be  inferred,  and  it 
appears  to  me,  that  in  truth  the  act  of  incorporation  might  be 
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laid  entirely  out  of  view  and  our  inquiry  confined  to  the  evi-  Eabtsrit   Dis. 
dence  of  dedication— ^n  this  point,  the  court  I  helieve  is  una-    ^^'  ^    *' 
nimous.  htjkicipaliti 

KO.  2. 

But  supposing  these  principles  are  questionable,  and  that  I  ««. 

am  mistaken  in  this  view  of  the  subject,  is  it  true  that  urban  corroir  prxss. 
property  fronting  on  the  river  is  not  entitle^  to  alluvion,  and  that 
such  an  exception  is  recognized  by  the  Roman  or  the  Spanish 
law  ?  This  question  leads  me  briefly  to  look  into  the  doctrine 
of  alluvion,  its  foundation  and  its  limitations  and  exceptions. 
The  doctrine,  in  my  opinion  does  not  cover  a  very  wide  space, 
and  in  this  discussion,  the  question  as  it  has  been  treated,  and 
as  I  propose  to  treat  it,  becomes  one  rather  of  language  and 
philology  than  of  law. 

The  Roman  legislator  instead  of  giving  the  more  exact  and 
scientific  definition  of  our  modem  Codes,  announces  with  ora- 
cular brevity  a  great  rule  of  natural  equity ;  '*  Prsterek,  quod 
per  alluvionem  agro  tuo  flumen  adjecit  jure  gentium  tibi  ad- 
quiritur,"  which  I  translate  as  follows :  ''moreover,  whatever 
the  river  has  added  to  your  land  becomes  yours  by  the  law  of 
/lature,  (or  nations)".  I  use  the  English  word  land  instead  of 
Jield^  because  it  appears  to  me  that  the  word  ager  in  the  text 
is  employed  in  its  primitive  sense  to  signify  land  or  soil  in  the 
abstract,  without  regard  to  any  idea  of  property  or  to  any 
particular  form  or  size,  or  shape,  precisely  as  it  is  in  the 
Greek,  from  which  it  is  derived,  (aqros)  and  as  it  is  in  the 
compounds  into  which  it  enters  both  in  Latin  and  several  mo- 
dem languages,  such  as  *^  agricultural  agrieola^  agrarius^ 
and  agrimensor  "^~-lt  will  not  be  pretended  that  agriculture 
is  confined  in  any  language  to  the  culture  of  a  field  with- 
otii  a  house  or  other  building  upon  i7,  as  the  word  ager 
signified  according  to  Rodrigues  and  even  the  Roman  Digest. 
The  language  ^itself  furnishes  internal  evidence  that  such  was 
its  primitive  meaning,  for  the  earliest  as  well  as  the  most 
useful  of  human  arts,  that  which  in  a  great  measure  feeds  and 
clothes  the  great  family  of  man,  derives  its  name  from  that 
word  in  combination  With  another  which  signifies  to  cidtivate. 
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Easterv    Dis.  Acfain,  alluvion  is  a  right  founded  on  natural  law,  in  wluelt 

A'oril    1841 

-.  ^    *     — ^  the  maxim  certainly  applies  with  all  its  force,  that  where  the 
MuxiciFAUTT  reason  is  the  same,  the  law  is  the  same,  and  would  that  law 

MO*  ^ 

v««  distincfuish  between  two  contis^uous  estates  or  tracts  of  land 

coTTon  FHBss.  frouting  on  a  water  course,  and  equally  liable  to  be  wasted 
by  its  encroachments,  dieny  to  that  which  should  have  a  build- 
ing upon  it  the  natural  chances  of  accretion,  while  it  gives  it 
to  the  other  ?  I  think  not,  any  more  than  agriculture  should 
be  taken  to  mean  the  tilling  Of  a  field  on  which  no  edifice 
exists.  That  the  word  ager  was  sometimes  employed  to  sig- 
nify something  different  there  is  no  doubt,  and  so  is  land  in 
English ;  its  primitive  signification  is  90t7,  ground;  but  it 
sometimes  means  a  country  or  territory,  as  "the  land  of  my 
fathers,"  "the  land  of  Canaan.*'  This  arises  from  the  poverty 
of  human  language  and  the  impossibility  of  having  a  distinct 
word  to  signify  every  object  in  nature,  and  all  the  infinite  va- 
rieties and  shades  of  ideas.  The  Roman  language  at  an  early 
period  was  as  poor  as  the  Roman  people.— Witness  the  frag- 
ments of  the  twelve  tables  which  it  requires  a  profound  anti- 
quarian to  decipher. — But  it  adapted  new  words,  with  as 
much  avidity  as  the  Romans  accorded  to  subject  ttibes  the 
rights  of  citizenship ;  and  we  have  the  authority  of  Horace  for 
saying  that  even  in  the  Augustan  age  new  words  were  always 
welcome,  provided  they  flowed  from  a  Grecian  source.  • 
"  Et  nova  factaque  nuper  habebunt  verba  fidem,  si, 
Graeco  fonte  cadant,  pafc'IS  detorta." 
Not  only  the  same  word  came  to  have  difTeretit  significations, 
but  new  and  sometimes  odd  combinations  of  words  were  re- 
sorted to  in  order  to  express  new  ideas  or  objects.  The  word 
prsedium^  for  example,  about  which  so  much  has  been  said 
in  the  course  of  this  argument,  is  supposed  to  haire  been  de- 
rived from  the  word  prssda^  which  xheans  plunder^  because  it 
was  originally  an  allotment  of  land,  the  spoils  of  conquered 
tribes ;  as  the  word  plunder  among  a  certain  class  of  our  citi- 
zens is  used  to  signify  the  scanty  chattels  of  the  poor. 

Much  stress  is  laid  upon  the  definition  of  ager,  in  the  Par^* 
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tidas  (law  8,  tit.  S3,  Par.  7)  to  prove  that  it  was  only  fields  Eabtcmv    Dii. 
without  buildings  on  them,  which  enjoyed  by  the  Roman  law      ^^  *     — 


the  right  of  alluvion.     It  is  true  the  Partida  says  it  means  in  mw»'"*'^"tt 
Latin  **como  campo  para  sembrar  en  que  no  ha  casa  ni  otro  v*- 

ORLKAKS 

edeficio,  fueras  ende  alguna  cabaua  6  cho9a  para  cobrar  los  cottov  »hkss. 
frutds."  The  authority  of  even  Alphonso  the  wise,  to  fix  by 
statute  the  meaning  of  a  Latin  word  may  well  be  questioned. 
That  it  did  not  always  bear  that  narrow  meaning,  and  some- 
times signified  land  or  soil  in  general,  is  manifest  from  the 
usage  of  the  best  authors.  Virgil,  for  example,  speaks  of 
Sichaeus  the  first,  husband  of  Dido,  as  ^^ditissimus  agri  Phce- 
nicum"*-meaning  as  I  understand  it,  the  richest  of  the  Ph(B- 
oicians  in  land^and  afterwards  of  Camertes  as  the  richest  of 
the  Ausonians  in  the  same  species  of  property. — It  is  probable 
each  had  something  more  than  a  field  without  a  house — 
^neas  was  promised  in  his  future  empire  **a  rich  exuberance 
of  soil— "divitis  uber  agri,*^  In  the  first  book  of  the  Geor- 
gics  we  find  within  the  compass  of  a  few  lines  the  words  tellus, 
arvum,  ager,  terra,  and  campus  used,  as  nearly  synonimous. 
But  in  the  following  lines  I  think  the  word  ager  is  most  mani. 
festly  used  as  contradistinguished  from  arvOi  which  we  all 
know  means  Jidds^  the  aoii  is  represented  as  parched  with 
heat,  while  little  streams  are  conducted  so  as  to  irrigate  the 
fidd9$  so  that  ager  implies  more  than  one  field. 
'*  £t  cum  exttstus  ager  morientibus  fisstuat  herbis, 

Ecce  supercilio  clivosi  tramitis  nudam 

Elicit :  ilia  cadens  raucum  per  levia  murmur 

Saxaciet,  scatebrisque  arentia  temperat  arva.'*'' 
But  without  relying  too  much  upon  the  authority  of  the 
poets,  we  have  that  of  Niebuhr,  one  of  the  most  profound 
acholara  and  acute  philologists  of  modern  times,  and  who  had 
made  the  agrarian  institutions  of  Rome  the  subject  of  long 
and  laborious  investigation.  This  authority,  I  venture  to  say, 
is  worth  all  the  lexicographers,  whose  works  have  been  consult- 
ed and  referred  to  in  argument.  In  an  appendix  to  his  second 
volume  of  the  history  of  Rome,  he  gives  us  much  information 

28         vo^..     xviii.  , 
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Eastibv    1>ft.  concerning  the  Roman  mode  of  partitioning  landed  property^ 

"^"^^      J^  the  limitatio  er  survey,  and  the  peculiar  terms  of  the  ancient 

MirviciPAUTT  national  law.— He  says,  "ager,  a  district,  was  the  whole  terri- 

v«.         tory  belonging  to  any  civil  community,  in  opposition  to  terra 

emtm  pbesa.  a  country,  which  comprised  many  such  proprietary  districts ; 

as  for  instance,  terra  Italia,  Orsecia.-^JlU  landed  property 

(ager  in  its  restricted  sense,)  was  either  Roman  or  foreign^— 

*'aut  Romanus  aut  peregrinus." — All  Roman  land  was  either 

the  property  of  the  State  (common  land,  domain)  or  private 

property— "aut  publicus  aut  privatus."-^The  public  domain 

is  always  called  ager  publicus,  there  was  also  ager  veetigalis^ 

and  ager  municipalis  according  to  the  same  author,  and  mm- 

tioned  in  the  Pandects, 

But  the  text  of  the  Pandects  shows  that  the  word  ager  in 
reference  to  this  subject  of  alluvion  was  used  indiscriminately 
with  Fundus  and  Frscdium,  In  three  successive  paragraphs 
these  words  are  thus  used : 

1st.  PrsBterek  quod  per  alluvionem  agro  nostro  Flumen  ad- 
jecit  jure  gentium  nobis  acquiritur. 
2d.  Si  vis  fluminis  partem  aliquam  ex  tuo  prcsdio  detraxerit 
A  ^i  ^W^v     ®^  ^^^  prssdio  attulerit,  halam  est  earn  tuam  permanere. 
.._^'"  3d.  Plan£  si  longiore  tempore /tiTuIo  meo  heserit  arboresque 

quas   sectim  traxerit  in  fundum  meum  radicis  egerit;  in  eo 
lly    ,       tempore  vidltur  meo  fundo  acquisita  esse. 

It  will  hardly  be  contended  that  in  these  three  paragraphs 
the  three  different  words  employed  imply  as  many  different 
kinds  of  estates.  Indeed  throughout  the  whole,  remainder  of 
the  first  title  of  the  41st  book  of  the  Pandects  which  treats  of 
Islands  formed  of  the  beds  of  rivers  becoming  dry  in  conse- 
quence of  a  change  of  course  and  returning  again  to  the 
same  channel,  the  words  ager,  pr^^diam  and  fundus  are  used 
indiscriminately,  indicating  rather  a  difference  of  style  among 
the  different  jurisconsults  who  (Contribute  to  that  great  work, 
than  any  essential  difference  of  landed  property  upon  the 
margin  of  the  streams.  In  no  part  of  it  do  I  find  any  excep- 
tion to  the  right  of  alluvion,  unless  it  be  that  established  by 
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the  law  in  aeris  limitatiit  of  which  I  shall  have  occaBion  to  BAtntii    Dn. 

Avrii   1841* 

speak  presently.— It  is  essential  that  the  land  should  be  houa«      ^^* 
ded  on  one  side  by  a  water  course,  but  it  would  seem  to  have  *''*JJ^'^'*'' 
been  immaterial  by  what  name  the  riparian  estate  was  called*  *** 

Cities  may  acquire  jure  alluvionis,  it  is  contended.     This  I  evnoa  rasM. 
do  not  doubt,  but  then  it  must  be  as  proprietor  of  the  front  or    ^.^ 
as  riparian  proprietor.    It  would  be  absurd  to  say  it  could  be  qa>re  /wv  aOi^ 
otherwise,  for   that  is  of  the  very  essence  of  the  right,  the  muit  beat owd- 
alluvion  is  but  accessory,  the  front  tract  is  the  principal— the  Mrtporumpro^ 
former  cannot  exist  without  the  latter.  SS^S^  ^  bat 

But  to  return  to  the  law  in  agris  limitatis  which  is  greatly  ««  •«?"*'7  *** 

the  pnocipal  es* 

relied  upon  to  show  that  cities  may  acquire  jure  alluvionis  ute  or  Und. 
in  some  manner  not  easily  understood.  Such  a  construction 
of  that  law  is  apparently  countenanc'ed  by  what  fell  from  the 
court  in  the  case  of  Packwood  vs.  Walden,  7  Martin,  N.  S. 
9,  in  which  it  was  said,  *  ^according  to  the  law  of  the  Roman 
Digest  in  agris  limitatis  $  although  the  right  of  alluvion  is 
denied  to  fields  of  that  description,  yet  it  is  granted  to  land  on 
which  a  city  is  founded."  I  think  this  an  error  arising  ^m  a 
hasty  consideration  of  that  law,  and  a  translation  manifestly 
erroneous.  The  text  is  as  follows:  **In  agris  limitatis,  jus 
alluvionis  locum  non  habere  constat;  idque  et  Divus  Pius 
constituit.  Et  Trebatius  ait,  agrum  qui  hostibus  devictis  ek 
conditione  concessus  sit  ut  in  civitaiem  veniret  habere  allu- 
vionem  neque  esse  limitatum.  Agrum  autem  manucaptum 
limitatum  fuisse  ut  scieretur  quid  cuique  datum  esset,  quid 
▼enisset,  quid  in  publico  relictum  esset. 

The  translation  of  this  law  as  given  by  the  senior  counsel 
of  the  plaintiffs  is  as  follows :  *'  It  is  certain  that  the  right  of 
alluvion  does  not  take  place  in  limited  fields.  This  has  been 
decided  by  a  constitution  of  the  Emperor  Antoninus;  and 
Trebatius  says  that  land  taken  from  a  conquered  enemy  and 
conceded  tmder  condition  of  belonging  to  a  city  enjoys  the 
right  of  alluvion,  and  is  not  considered  as  limited,  &c." 

This  translation  is  certainly  justified  by  that  of  Hulot  into 
French,  who  appears  to  consider  the  expression  ^'eH  condi- 
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EAitKBir    Di>.  tione  concessus  sit  ut  in  civitatem  veniret/'  as  expressing  a 

,    ^^*       —  grant  to  a  city  of  land  taken  from  the  enemy.     But  such  m 

MVHiciPALiTr  construction  is  in  my  opinion,  contrary  to  the  idiom  of  the 

■»».  language,  as  well  as  irreconcilable  with  the  history  of  the  timea, 

ORLKAIVS  ... 

odTTojr  pRsas.  to  which  it  refers.  If  it  had  been  the  mtention  to  express  a 
concession  to  a  city,  the  word,  expressing  the  grantee  would 
have  been  in  the  dative,  civitati^  perhaps  more  properly,  urbi* 
If,  as  is  supposed  by  the  plaintifTs  counsel,  the  city  is  the 
grantee,  the  words  ea  conditione  are  not  only  surplusage,  but 
they  make  nonsense  of  the  passage.  Does  the  grantor  mak^ 
a  condition  with  the  grantee,  that  the  thing  given  shall  belong 
to  the  latter  ?  If  A.  gives  to  B.  a  tract  of  land,  it  belongs  to 
the  donee  without  any  such  condition.  There  can  be  no  con- 
dition in  such  a  case;  with  whom  would  it  be  stipulated  ?  With 
the  grantee  ?  Then  you  would  do  so  vain  a  thing  as  to  make 
the  grantee  or  donee  consent  to  a  condition,  that  the  thing 
should  belong  to  himself,  which  is  already  his  by  the  donation 
or  grant.  If,  on  the  other  hand,  we  suppose  the  grantee  to  be 
understood  indefinite,  or  not  named  with  a  condition  that  the 
land  should  belong  to  a  city,  no  reason  can  be  imagined,  why 
a  nominal  grantee  should  be  interposed,  when  the  grant  is  to 
take  effect  in  favor  of  a  city.  On  the  contrary,  in  my  opinion 
the  words  ^^lU  in  civitatem  veniret^"  establishes  a  condition  of 
reversion  to  the  Republic,  whether  we  consider  the  concession 
as  meant  in  favor  of  the  conquered  enemy,  by  leaving  them 
in  possession,  subject  to  the  will  of  the  State,  and  deviciU 
hostibtis  in  a  dative,  or  to  an  indefinite  grantee  under  the 
.  same  condition  of  reversion,  and  the  same  words  in  the 
ablative,  merely  expressive  of  the  fact  that  the  land  had  been 
taken  from  a  conquered  enemy.  De  Br^au  Neuville,  the 
learned  translator  of  Pothier's  Pandects,  considers  the  sense  of 
the  passage  to  be,  that  lands  given  back  to  the  conquered 
enemy  on  condition  of  reverting  to  the  Republic,  enjoy  the 
right  of  alluvion,  and  are  not  limited.  Such  a  translation 
accords  also  with  the  practice  of  the  Republic  at  that  remote 
period.      Pothier,    in  a  note   to  this  law  and  its  context,  re« 
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marko*  that   when  lands  were    taken   from  an  enemy,  the  ^ASTEiiir    i)is. 
possessors  of  such  lots,  when  passing  under  the  denomination  ^J'^^* 
of  Rome,  were  sometimes  permitted  to  retain  a  part;  another  "UMxciFAUxr 
part  was  distributed  to  the  veterans,  and  another  part  was  sold,  *^* 

deducting  that  which  was  left  to  the  ancient  proprietor ;  but  cottox  fukss. 
every  part  of  those  lands  thus  distributed  were  measured  and 
bounded,  and  hence  were  called  limitcUu 

But  the  most  satisfactory  authority  upon  this  as  well  as 
other  points  of  the  Roman  land  law,  is  Niebuhr.  In  speaking 
of  the  LimitaiiSj  this  author  says,  *' according  to  the  Agrarian 
Institutions  no  land  was  held  to  be  marked  by  boundaries, 
sare  what  had  been  divided  in  conformity  to  the  practice  of 
the  State,  and  to  that  mode  of  observing  the  Heavens  which 
was  adopted  in  taking  auspices.  Every  other  kind  of  boundary 
was  regarded  by  the  Romans  as  indefinite.  The  subject 
treated  of  by  the  Jlgrimenaores^  is  land  thus  marked  out: 
other  land  they  only  mention  by  way  of  contrast.  Every 
field  which  the  Republic  separated  from  the  common  domain, 
was  marked  oat  by  boundaries :  no  separation  could  take  place 
without  such  a  demarkation;  and  whenever  there  were  any 
traces  of  the  latter,  although  particular  estates  within  the 
region  subjected  to  it  might  still  be  a  part  of  the  domain,  it  was 
yet  a  certain  proof  that  such  a  separation  had  taken  place.  On 
the  other  hand  every  municipal  as  well  as  every  foreign  region 
was  held  to  be  without  boundaries,  (arcifinious)  or  merely 
limited  by  natural  or  arbitrary  land-marks."  **The  land 
which  was  regularly  limited  and  that  which  was  indeterminate 
in  form  along  with  all  the  other  characteristics  of  duiritary 
property,  had  both  of  them  that  of  being  free  from  direct 
taxes,  but  their  value  was  registered  in  the  census  and  tribute 
was  levied  accordingly.  In  other  respects  the  limited  fields 
had  certain  legal  peculiarities,  concerning  which,  scarcely  anj^ 
other  express  statement  is  preserved,  than  that  they  had  no 
right  to  alluvial  land,  the  determinateness  of  their  size  being 
the  condition  of  their  existence."— History  of  Rome,  vol.  II. 
appendix  I.— By  Niebuhr. 
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KAyrKmr    Dib.      The  same  author  further  demonstrates  that  the  Kmites  which 
Aprti,     ^^  separated  these  agrilimitati  were  not  imaginary  lines  and  stakes 

MuNiciPALiTi  or  land  marks,  hut  spaces  of  different  widths,  according  to  the 
vs,  size  of  the  squares,  left  forever  open  and  puhlic  as  highways. 

cuTTov  rnsss.  They  were  marked  out  according  to  a  system,  of  which  the 
author  gives  the  general  outlines  in  the  following  words:  "  The 
principle  of  the  Roman  limitatio  was  to  draw  lines  towards  the 
four  quarters  of  the  heavens,  parallel  and  crosswise,  in  order  to 
effect  a  uniform  division  of  the  lots  of  land  which  were  trans- 
ferred from  the  puhlic  domain  to  private  property,  and  to  fix 
immutable  boundaries  for  them.  Hence  these  boundaries  (the 
Umites)  were  marked  by  a  slip  of  land  left  for  the  purpose,  un- 
touched by  cultivation,  as  balks  or  ways ;  as  their  extremities 
were  by  a  row  of  stones  inscribed  with  numerab."     Ibid. 

Such  appears  to  have  been  the  ancient  law,  not  as  introduced 
or  first  established,  but  rather  confirmed  at  a  later  period  by  a 
constitution  of  Antoninus  Pius  ;  for  Trebatius,  whose  opinion 
is  given,  was  himself  a  contemporary  of  Cicero. 

There  is  a  further  passage  in  Niebuhr  which  tends  to  illus- 
trate the  clause  '*  ut-  in  civitatem  ventre^,"  which  I  cannot  for- 
bear to  quote.  "  There  was,"  says  he,  "  a  by-class  in  the  Ro- 
man system,  when  the  Republic  restored  a  conquered  territory 
to  its  old  inhabitants,  subject  to  the  payment  of  a  tithe  or  some 
similar  tax ;  this,  as  long  as  the  precarioas  possession  lasted, 
There  ia  no-  was  like  any  other  impost,  but  the  Republic  had  the  right  of 

ma^^uV^wi^dli  claiming  the  land  and  turning  out  the  possessors. ^^ 

restricts       the      After  the  most  attentive  consideration  of  this  part  of  the  case 

right  of  auuvum  ^  '^ 

to  particaiar  lo-  it  appears  to  me  there  is  nothing  in  the  Roman  law  which  pro- 
tions  of  land,  vided  that  the  right  of  alluvion  was  restricted  to  land  or  portions 
iltf 'nf m«f*bat  ^^  ^^^^  bearing  particular  names  or  having  particular  localities, 
the    right  dc-  ]^^^  (^^  right  depended  altogether  upon  the  question  whether 

Question    vhe-  the  tract  had  fixed  and  invariable  limits  or  a  natural  boundary 
ler    tjie    land  .,1  i>  1 1  1  /«•         1  1 

had  fixed  and  on  One  Side  at  least,  liable  to  be  affected  by  a  water  course-— 
or^*a  natSml  ^^  matter  whether  it  bore  the  name  of  ager,  prsedium  or  fundus, 
Sdrby"!  water  ^^^  ^^  ^  ^^^  **^  ^^^^^^  formed  any  exception  to  the  general 

course.  nile. 
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But  the  counsel  for  the  plaintiffs  endeavor  to  fortify  their  po-  Eiimx    Dis. 
siUon  by  the  aid  of  law  26,  title  28,  Partida  8d.    It  is  in  the    ^'^'  "**• 
following  words :  «o>icii.*uti 

'*  Crecen  los  rios  li  las  yegadas  de  manera  que  tuellen  e  «'• 

ORLSA1T8 

menguan  a  algunos  en  las  heredades  que  han  en  las  riberas  cotton  tmnu 

dellos  e  dan,  e  crecen  a  los  otros  que  las  han  de  la  otra  parte. 

E  poiende  decimosy  que  todo  quanto  los  rios  tuellen  k  los 

homes  poco  k  poco,  de  manera  que  non  pueden  entender  la 

qnantidad  della  porque  no  lo  llevan  ayuntadamente,  quo  lo 

ganan  los  senores  de  aquellas  heredades*  k  quien  lo  ayuntan, 

e  los  otros  a  quien  lo  tuellen  non  han  en  ello  que  ver.     Mas 

quando  acaeciesse»  que  el  rio  Uevase  de  una  heredad  ayunta- 

dameate,  asi  como  alguna  parte  della  con  bus  arholes^   6  sin 

ellos,  lo  que  asi  Uevase  non  gailan  el  sefiorio  dello  aquellos  k 

cuya  heredad  se  ayunta ;  fueras  ende,  si  estuviesse  y  por  tanto 

tiempo  que  raigassen  los  arboles  en  las  heredades  de  aquellos 

4  quien  se  ayuntasen ;  ca  estonce  ganaria  el  sefiorio  dellos  el- 

dueno  de  la  heradad  do  raigascn»  pero  seria  tenudo  de  dar  al 

otro  el  mercoscabo  que  recibio  porende,  segun  el  aluedrio  de 

homes  buenos»  et  sabidores  de  lauores  de  tierra/' 

This  law  is  nearly  a  paraphrase  of  the  Roman  law  prxterea 
and  the  following  in  which  the  words  ager,  fundus  and  prse- 
dium  are  used  without  distinction.  The  word  heredad  is  used 
in  the  Spanish  text  to  express  the  riparian  property  or  land  en- 
titled to  alluvion,  and  the  counsel  contends  it  must  bear  the 
same  narrow  meaning  which  they  give  to  ager^  to  wit :  a  field 
without  a  house.  Heredad,  in  Spanish,  I  understand  to  mean 
a  landed  estate,  and  the  text  might  well  be  translated  by  using- 
that  English  word  corresponding  to  the  French  word  heritage^ 
Thus  the  word  conveys  the  same  idea  expressed  in  the  original! 
law  of  the  Digest  by  the  words  ager,  fundus  and  prssdiam. 
I  say  the  original,  because  the  wisdom  of  Alphonso  was  after 
all  in  a  great  measure  but  reflected  light,  whose  source  was  the 
Roman  law,  and  which  was  sometimes  not  a  little  refracted  by 
passing  through  a  Gothic  medium. 

The  plaintifis  next  invoke  the  9th  law  of  the  same  title  of 
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Kastrrn    1)18.  the  3d  Partida,  as  giving  in  express  terms  to  towns  and  cities 
^^* '      — L  the  alluvion  which  is  formed  in  front  of  cities.     The  law  is  as 

MONiciPALirr    follows: 

HO.  2. 

««.  **  Apartadamente  son  del  comun  de  cada  una  ciudad  6  villa, 

COTTON  pRKss.  las  fuentes  e  las  plazas  o  fazen  las  ferias  €  los  mercados  4  los 
lagares  6  se  ayuntan  k  consijo  €  los  arenales  que  son  en  las 
riheras  do  los  rios  e  los  otros  exidos  e  las  carreras  k  corren  los 
cahallos,  e  los  montes  e  las  ochesas  e  todos  los  otros  lagares  se- 
mej antes  d'estos,  que  son  establecidos  6  otorzados  para  pro 
comunal  de  cada  ciudad,  &c.*' 

The  counsel  for  the  plaintifTs  confidently  assert  that  this  law 
is  clear  and  explicit  in  its  terms  and  decisive  of  this  controver- 
sy. The  word  arenales  they  contend  means  alluvion,  and  in  this 
they  are  in  some  measure  countenanced  by  what  fell  from  this 
court  arguendo  in  the  case  of  Packwood  vs.  Walden,  7  Martin, 
N.  S.,  90.  But  does  the  word  arenales  necessarily  mean  allu- 
vion  ?  Certainly  not,  nor  can  I  see  any  good  reason  for  consi- 
dering it  as  used  in  that  sense  in  this  law*  None  of  the  defini- 
tions of  arenal  to  which  our  attention  has  been  called  in  various 
dictionaries,  conveys  any  such  idea  as  alluvion,  that  is  to  say 
that  portion  of  soil  which  is  insensibly  (poco  &  poco  in  the  lan- 
guage of  the  Partidas)  added  to  and  becomes  a  part  of  land 
bordering  upon  a  water  course  ;  and  the  only  comment  of  Gre- 
gorio  Lopez  upon  the  word  is  a  qusere,  **  quid  de  fluminibus?'* 
as  if  he  considered  the  arenales  **  en  las  riberas  do  los  rios,"  as 
ibrming  a  part  of  the  bank  itself  of  the  river,  and  consequently 
its  use  already  belonging  to  the  public  by  a  previous  law  of  the 
Partidas  and  now  given  to  towns  in  front  of  which  they  exist, 
and  he  suggests  the  enquiry  whether  the  use  of  the  rivets  also 
be  given  to  the  city  as  well  as  the  bank' 

If  it  had  been  the  intention  of  the  law-giver  to  create  an  ex- 
ception to  the  general  rule,  as  recognized  in  the  Partidas,  that 
the  alluvion  belongs  to  the  owner  of  the  riparian  estate  or  he* 
redad^  such  an  exception  would  naturally  have  found  its  place 
in  immediate  connexion  with  the  general  law.  Again,  why 
treat  of  the  accessory,  without  any  allusion  to  the  principal? 
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I  am  nther  inclined  to  think  it  means  only  the  sandy  beach  Eastskv    I)ii* 

common  on  shallow  rirers,  which  are  any  thing  rather  than  al-  ~    -  * '— 

luTion  formations,  and  which  the  inhabitants  of  cities  or  towns  »'?*"" '^litx 

MO.  2. 

are  authorized  to  use  in  common  for  their  domestic  or  perhaps  »• 

agricoltural  purposes,  or  for  public  promenades,  as  the  A  renal  cotto^t  ykkm. 

of  Marcia  on  the  river  Segura ;  Mrs.  Cushings  Letters,  vol.  2d, 

ZiSL    Be  that  as  it  may,  it  appears  to  me  clear,  that  all  the 

objects  enumerated  in  the  law  are  connected  together  and  are 

referred  to  by  the  words  establecidos  y  ortogados  ;  and  if  the 

threshing  and  grazing  grounds  and  other  conveniences  men' 

tioned  in  the  law,  rest  upon  a  grant  to  the  town,  the  arenales 

are  in  the  same  category,  and  according  to  ray  understanding 

of  the  law,  it  is  only  an  enumeration  of  those  things  which  are 

usually  given  or  reserved  by  the  sovereign  for  the  use  of  towns 

or  cities  laid  out  by  royal  authority,  or  which  they  hold  by 

usage  or  by  concession.     In  that  sense  substantially,  Gregorio 

Lopez  appears  to  have  understood  it.     '^  Pneterek  quod  hie 

dicitur  (que  son  establecidos)  non  intelligitur,  quod  k  jure  sunt 

statuti  pxo  civibus ;  quia  civitati  vel  castro  de  jure  nihil  corpo- 

rale  est  deputatum,  quod  sit  de  ejus  pertinencia ;  nisi  quatenus 

k  lege  aut  consuetudine  aut  hominum  dispositione  riperiatur 

conceasum.'* — Note  6. 

.  Bat  the  counsel  for  the  Municipality  contends  that  the  cor- 
pontion  is  in  a  certain  sense  riparian  proprietor,  and  therefore 
entitled  to  the  increase  by  alluvion  on  the  front.  I  cannot  do 
justice  to  this  part  of  the  argument  without  quoting  the  lan- 
guage of  the  seniot  counsel,  in  which  he  developes  his  views 
on  this  point. 

"  To  any  person>''  says  the  counsel,  "  who  has  studied  the 
Civil  Law  of  Louisiana  and  knows  the  source  from  whence 
this  telt  is  drawn  (art.  601,  La.  Code)  as  well  as  the  legal  ac- 
ceptation of  the  term  ^fond^  riverain*  (riparious  estate),  this 
text  is  sufficient  to  form  a  decision  on  the  conflicting  claims  of 
the  city  and  private  individuals— owners  of  lots  which  are  only 
portions  of  the  estate  (fonds)  upon  which  the  city  i»  founded 
(fandie). 

20  VOL.       XTIII. 


226  CASES  IN  THE  SUPREME  COURT 

EAtTimir    Dif .     "  He  will  entertain  no  doubt  that  the  city  and  not  the  owners 
Apny.i84i.    ^^  ^j^^g^  j^^  .g  ^j^^  riparian  proprietor."— Page  121. 

xtmoTPAUTT  cc  Tq  |)uad  a  city,"  continues  the  counsel,  **  town  or  village, 
«•.  it  is  necessary,  I  conceive,  to  have  first  the  ground  (fonds). 

•(rrroH  pmvm.  This  (the  fundus)  being  had,  the  town  is  built  upon  it.  Thus 
built  the  town  becomes  inhabited,  and  the  inhabitants,  for  the 
purpose  of  ingress  and  egress  to  and  from  their  houses,  ftc., 
and  for  access  to  the  river  upon  the  borders  of  which  it  is  situa- 
ted, for  returning  therefrom,  and  for  that  of  travelling  over  the 
whole  front  of  the  town,  if  their  business  requires  it,  have 
streets,  roads,  issues  and  avenues,  which  are  no  more  than 
parts  of  the  ground,  foundation  (fonds)  upon  which  the  town 
is  seated. 

••  What  is  the  nature  of  this  property  (fonds)  now?  Is  it  not 
an  urban  property  ? 

*^  To  whom  does  it  belong  ?  Necessarily  to  the  commitnity 
called  a  city ;  to  that  aggregation  of  persons  who  inhabit  it. 
Each  of  them  is  proprietor  of  the  lot  on  which  his  house  is 
situated,  and  all  possess  in  common  the  streets,  roads,  issues, 
and  avenues,  to  the  use  of  which  every  stranger,  whose  affairs 
lead  him  to  the  town,  is  in  like  manner  entitled." 

He  then  supposes  the  prince  or  the  individual  who  should 
have  founded  a  city  would  no  longer  be  regarded  as  proprietor, 
and  could  no  longer  sell  the  soil  upon  which  the  city  is  built 
than  he  could  the  inhabitants ;  that  he  no  longet  remains  mas- 
ter of  the  ground  (fonds)  upon  which  the  town  is  built. 

^*  We  must  therefore  conclude,"  says  the  counsel,  *^that  the 
ground  (fonds)  which  was  rural  and  by  its  conversion  into  a 
city  has  become  urban^  no  longer  does  or  can  belong  to  its  an- 
cient master ;  that  it  is  and  can  only  be  the  property  of  the 
public-^f  that  aggregation  of  inhabitants,  who  by  the  fact 
alone  of  the  roads,  streets,  issues  and  avenues  being  destined 
to  their  common  use  form  one  community." 

It  is  not  easy  to  conceive  how  the  city  in  the  case  thus  sup- 
posed, in  its  corporate  capacity,  becomes  proprietor  of  the 
port  in  such  a  sense  as  to  profit  by  the  alluvion.     Take  the 
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t 

square  of  the  city,  for  example,  which  was  hiid  out  by  the  so-  Kimmv    Dis. 

Astril   1 841 

vereign,  the  original  plan  exhibits  a  front  row  of  houses— next,  '^^' 

a  Tacant  space  marked  qtuHt  then  the  levee  and  the  river.  vmnciPAUTT 

The  front  lots  belong  to  individuals  and  are  bounded  in  front  v§. 

by  a  loewptMblicuif  the  qiun.    In  what  sense  is  the  corppration  ^*"^"* 


a  front  proprietor,  even  admitting  that  the  owners  of  the  lots 
fronting  the  quai  are  not  so.  I  admit  that  if  a  batture  should 
be  formed  in  front  of  the  square  of  the  city,  it  would  be  an  ad- 
dition to  a  loeui  publicu8j  but  that  does  not  prove  what  is  con- 
tended for,  because  the  city  is  not  proprietor  of  the  loeu$  pulh 
HeuSj  but  only  administrator.  It  belongs  as  much  to  a  citizen 
of  Ohio  as  to  a  citizen  of  New  Orleans.  It  is  a  place  left  open 
for  the  convenience  of  commerce,  and  for  the  use  of  the  whole 
world*-a  thing  hort  de  eommeree* 

But  so  far  as  the  case  supposed  is  meant  to  apply  tp  the 
heu8  in  quo^  it  assumes  as  true  what  is  yet  to  be  shown,  to     i^i^  jemiu* 
wit :  that  the  lots  in  front  are  not  bounded  by  the  river,  that  P^^»!«i^'  ^ 

^  .  irhieh  the  keu* 

they  are  not  liable  to  abrasion  by  the  river  to  the  loss  of  the  MTvoarlwiwiit 
owners  ;  and  that  the  proprietors  would  not  be  boui^d  to  give  ded  to  the  alia- 
a  new  levee  or  a  new  road,  in  the  event  of  the  existing  one  i^  ittfroDt.  The 
being  carried  away.  These  are  questions  which  we  are  to  ex-  "'*■*  '^^  *^ 
amine  in  this  case,  and  therefore  we  cannot  begin  by  assuming  the  city  io  isos 
that  the  corporation  is  the  riparian  proprietor.  It  is  certain  that  name  of  thu 
the  Jesuit's  plantation  was  originally  entitled  to  the  alluvion,  YwS^  «r6^, 
and  I  am  now  only  arguing  what  change  was  produced  by  the  Jfi^^^J.^ 
mere  incorporation  of  the  city  in  1805.  The  question  of  dedi-  pnetor,!©  m  to 
cation  yet  remains  to  be  investigated— for  the  present  it  is  enough  Ammw,  or  de» 

•       .  ..11  r    t-  r    1.  Drive  the  front 

to  say  that  m  my  opmion  the  change  of  the  name  of  the  pro-  fou  of  the  right 
pcrty  from  rural  to  urban,  by  the  mere  act  of  incorporation,  {jJjnT^  ***"" 
neither  made  the  city  a  front  proprietor  in  the  sense  contended 
for  by  the  plaintiffs,  so  as  to  enable  it  to  acquire  jure  aUuvio- 
mSf  nor  did  it  per  »t  deprive  the  front  lots  into  which  the  pro- 
perty was  subdivided  (provided  they  fronted  on  the  river,)  of 
the  right  of  such  accretion. 

The  counsel  for  the  plaintiffs  endeavor  to  fortify  the  claim  of 
the  city  to  the  alluvion  by  showing  that  the  charge  of  keeping 
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Baatbiim    Dit.  ttp  the  levee  is  borne  by  the  whole  city  and  not  by  the  front 

■         *  proprietors,  and  that,  therefore,  the  former  ought  to  enjoy  all 

xuNrciPALiTT  (jiQ  advantages  resulting  from  the  situation  of  the  land— upon 

vt.         the  maxim,  "  qui  sentit  onusj  seniire  dMt  et  commodum." 

eoTTojBrviiSM.  That  this  axiom  of  equity  lies  at  the  foundation  of  the  right  of 

alluvion  may  be  true — ^it  is  but  just  that  the  risk  and  loas  re- 

The  onus  or  suiting  from  the  situation  of  the  land  should  be  compensated 

quent"  on^'uve  ^7  ^^^  chances  of  increase  by  alluvion.     But  the  anua  or  bur- 

f8*'fMi?Mr^"^not  ^^^  spoken  of  is  natural  not  civil.     It  is  a  risk  arising  from  the 

civil  {it  is  a  risk  exposed  situation  of  the  land,  not  the  expense  or  trouble  of 

arising  from  the 

exposed  position  making  embankments  to  save  the  land  or  adjacent  tracts  from 
the  expense  of  i^^i^^^^^ion*  '^^^  right  of  alluvion  exists  on  streams  which  do 
Wikments^Xr  ^^^  periodically  overflow,  as  well  as  others  which  do,  and  those 
the  right  of  ai-  poliee  refifulations  which  relate  to  the  making  and  keepincr  up 

luvioii  exists  on  '  °  »  it     o      r 

streams    whicli  ef  {evees  have  nothing  to  do,  in  my  opinion,  with  the  question 

do  not  overflow.  ,, 

of  alluvion. 

The   public,     The  arguments  of  the  counsel  drawn  from  the  supposed  in* 

o^Uie  00*  pora-  convenience  of  having  a  port  or  any  part  of  its  bank  owned  by 

u^"of"  elevie  individuals,  and  the  danger  of  the  public  being  excluded  from 

and  of  the  bank  the  use  of  it  to  the  great  detriment  of  commerce,  would  be  en* 

of  the  river;  and    ^  °  ^         ^ 

the  front  propri-  titled  to  sertous  Consideration,  if  it  were  not  true  at  the  same 

etors  cannot  ex-    . 

tend  the  levee  time,  that  the  public,  through  the  agency  of  the  corporation, 
sent  of  the  cor-  ^^  ^^®  ®^^®  "s®  ^^  ^^®  levee  and  of  the  bank  of  the  river. 
?n°the  meantime  '^^^^  *^^  ^^^^^  proprietors  Cannot  extend  the  levee  without  the 
has  the  right  to  consent  of  the  corporation,  and  that  the  city  authorities  have  a 

make    all    im-  '^  . 

provements  for  right  to  make  all  improvements  for  rendering  the  whole  most 
till  to  the  public  usefulito  the  public  and. favorable  to  commerce.  So  far  as  it 
commerce!**'^  *°  concerns  the  public  convenience  it  seems  to  be  of  little  imjijor* 
tance  whether  the  future  increase  of  the  batture  shall  be  deci- 
ded to  belong  to  the  public  or  to  the  f(ont  proprietors  so  long  as 
the  municipal  authorities  alone  have  the  entire  control  of  every 
thing  on  the  outside  of  the  levee  and  have  a  right  to  establish 
wharves  and  other  conveniences  which  commerce  may  require, 
in  most  of  the  sea-ports  of  the  Union  it  is  believed  the  wharves 
are  private  property.  Here  they  will  be  public,  whoever  may 
be  considered  the  owner  of  the  bank  of  the  river,  subject  to  the 
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public  use.     The  Louisiana  Code  is  explicit  on  tliis  point:  EitrxRH    Uia. 

.  Aoril  1841 

*•  The  use  of  the  banks  of  navigable  rivers  or  streams  is  pub-      ^^  ' 
lie,  &c.,  nevertheless  the  property  of  the  river  banks  belongs  *^^io.2^"^' 
to  those  who  possess  the  adjacent  lands.*'     *'  On  the  borders  of  ^* 

the  Mississippi  where  there  are  levees,  the  levees  shall  form  the  cottox  prsm. 
banks."— Art.,  446,  448. 

It  is  not  pretended  that  the  question  which  this  part  of  the* 
case  presents,  has  ever  been  directly  adjudicated  upon  by  this 
courts  but  it  is  supposed  by  the  plaintiff's  counsel,  as  well  as 
the  parish  judge,  that  the  court  has  on  more  than  one  occa- 
sion given  a  strong  intimation,  that  in  their  opinion,  the 
alJiiivion  formed  since  1805,  belonged  to  the  city  in  virtue  of  the 
aet  of  incorporation,  and  especially  in  the  case  of  Cochran  vs. 
Fort  et  al.,  7  Martin  N.  S.  622.  In  that  case  the  plaintiff  ^' 
claimed  a  city  lot  fronting  on  the  river,  and  the  alluvion  which 
had  formed  upon  it  since  his  purchase.  The  question  presented 
was  mainly  one  of  fact,  to  wit,  whether  the  battnre  in  front  of 
the  lot  was  or  was  not  at  the  date  of  the  purchase  susceptible 
of  private  ownership.  If  so,  then  it  could  not  be  presumed 
that  the  vendor  of  the  plaintiff  intended  to  sell  it,  and  the  only 
principle  settled  in  that  case  was,  that  the  sale  of  a  loU  front  to 
the  river^  according  to  a  plan  which  shows  the  front  line  to 
be  within  the  levee,  does  not  carry  with  it  alluvion,  provided, 
at  the  time  of  the  sale,  a  batture  was  formed  of  sufficient  height 
and  magnitude  to  be  susceptible  of  private  ownership.  The 
converse  of  th^e  proposition,  it  would  seem,  ought  to  be  tried 
also,  to  wit,  that  the  sale  of  a  city  lot  fronting  on  the^river^ 
would  carry  the  alluvion  which  had  formed  since  the  sale. 
The  only  difficulty  in  the  case  was  to  ascertain  the  mere  mat- 
ter of  fact,  to  wit,  did  the  batture  in  front  exist  or  not  at  the 
time  of  the  sale.  The  court  decided  in  the  affibrmative,  and 
consequently  the  plaintiff  failed  in  his  action.  After  deciding 
the  matter  of  fact  decisive  of  the  case,  to  wit,  that  in  February, 
1803,  a  batture  did  exist  which,  with  a  five  feet  levee,  might 
have  beea  used  as  private  property,  the  judge,  who  acted  as 
the  organ  of  the  court,  made  the  remark  upon  which  so  much 
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Eastbrv   Dis.  Stress  has  been  laid,  to  wit,   *'  supposing  this  view  of  the  sub- 
^  *     —  ject  incorrect,  and  that  we  were  to  conclude  with  the  plainiiflTs 

'"^"ho.'s!""  ^^^  ^^  batture  susceptible  of  ownership  existed  in  February, 

w.  1803,  their  case  would  not  be  much  stronger.    The  faubourg         I 

coTToir  rRBis.  was  incorporated  two  years  after.  To  enable  them,  therefore, 
to  recover  .in  this  action,  they  must  show  a  batture  created 
between  the  day  of  their  purchase  and  the  date  of  the  act  of 
incorporation,  which  was  susceptible  of  ownership;  for  if  the 
alluvion  was  formed  afterwards,  it  became  the  property  of  the 
city,  and  not  of  the  front  proprietors."  Certainly,  the  decision 
of  that  case  did  not  require  such  a  remark.  It  was  purely 
speculative,  and  although  it  may  perhaps  express  the  opinion 
of  that  able  judge  at  the  time,  yet  it  does  not  appear  to  have 
been  a  point  discussed  during  the  argument,  nor  at  all  material 
in  the  case.  The  question  now  presents  itself  directly  before 
us  between  the  city  and  the  owners  of  front  lots  in  relation  to 
alluvion,  formed  since  the  act  of  incorporation,  and  I  am  of 
opinion  that  the  mere  act  of  incorporation  did  not  change  the 
character  of  the  property,  and  gives  no  new  title  to  the  city. 
On  this  point,  I  believe,  we  are  unanimous. 

The  words  used  by  me,  as  the  organ  of  the  court,  in  the 
case  of  the  Municipality  No.  1  vs.  Municipality  No.  2, 12  La. 
Rep.  49,  have  been  also  alluded  to  as  indicating  a  strong 
opinion  the  other  way.  The  expressions  were,  "  The  preten- 
sions of  the  defendants  as  set  up  in  their  answer  to  the  ea> 
clu8ive  ownership  of  the  property  in  question,  and  those  of 
the  plaintifis,  &^c.,  to  take  one  hundred  thousand  cubic  yards 
of  sand  from  the  batture  ad  libitum,  &c.,  are,  in  our  opinion, 
equally  unfounded  and  preposterous."  In  that  case  there 
was  an  express  dedication  to  public  uses  of  the  alluvion  in  front 
of  the  suburb  St.  Mary  by  a  formal  contract  between  the  city 
and  the  front  proprietors,  and  the  act  of  1836  refers  to  and 
sanctions  that  compromise ;  and  expressly  provides  that  **  the 
Municipality  of  the  upper  section  of  the  city  of  New  Orleans 
shall  not  in  any  manner  obstruct  or  impede  the  inhabitants  of 
any  portion  of  the  city,  in  the  free  use  and  enjoyment  of  any 
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of  their  rights  on  the  batture/'     With  such  a  legislative  in-  Eastxiik   Dis. 
junction,  how  could  the  Municipality  with  any  propriety  or      ^^'      _1_ 
consistency  pretend    to  be  the  exclusive  owners  of  a  locu$  jrewiciPAUTf 
publicua^  which  it  was  their  duty  to  administer  according  to  «•. 

OMLSAVS 

its  destination  ?    But  that  case  and  the  present  have  not  the  oorroir  naw^ 
most  remote  analogy  to  each  other. 

II.  I  now  enter  upon  the  second  branch  of  this  inquiry,  to 
wit,  whether  the  laying  out  of  the  Faubourg,  as  shown  by  the 
plans,  and  disposing  of  lots  in  conformity  thereto,  or  any  other 
acta  of  Madame  Delord  or  her  successors,  taken  in  connexion 
with  the  various  ordinances  of  the  City  Council,  furnish  sufE- 
cient  legal  evidence  of  an  intention  on  her  or  their  part  to  de*  * 
dicate  the  property  in  question  to  public  uses,  so  as  to  constitute 
a  loeua  publicus.  The  petition  alleges  that,  by  reason  of  the 
incorporation  with  the  said  city,  and  the  laying  out  and  dividing 
the  land,  of  which  the  Faubourg  is  composed,  into  town  lots, 
streets,  &c.,  as  a  part  of  said  city,  the  title  to  all  the  said  bat-^ 
ture  or  alluvion,  then  so  imperfectly  formed  or  thereafter  to  be 
formed,  became  by  law  vested  in  the  corporation  of  said  city 
for  public  uses.  It  is  not  distinctly  alleged,  that  there  ever 
was  a  dedication  to  public  uses  in  a  legal  sense  of  the  word, 
resting  essentially  upon  the  express  will  of  the  dedicator ^  and 
assented  to  by  the  public,  evidenced  by  the  public  use  of  it,  ac- 
cording to  the  dedication.  But  the  idea  is,  if  I  understand  it, 
that  the  annexation  to  the  city  successively  of  the  different 
faubourgs,  formed  but  a  continuation  of  the  square  of  the  city, 
and  imprinted  upon  the  land  in  front  of  the  street  or  road  near- 
est the  levee^  the  same  character  which  the  corresponding  part 
of  the  squares  of  the  city  possesses,  that  of  a  quai.  This  system 
is  developed  with  ingenuity  and  learning  in  a  pamphlet  which 
has  been  furnished  us  as  a  part  of  the  argument  in  the  case, 
but  the  author's  name  is  unknown  to  us.  He  considers  the 
^tlot,  marked  upon  the  original  plan  of  the  city,  as  belonging 
to  the  city,  and  not  as  a  locus  publieus.  It  is  of  no  consequence 
in  the  present  case,  whether  the  original  quaif  as  designated 
on  the  plan  made  by  the  French  authoritiet  of  Louisiana,  be 
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fijimRir    Dit.  regarded  Id  that  light  as  granted  to  the  city,  or  as  a  public 

■  ^y^*      i_  place.     The  question  is,  admitting  the  old  city  to  be»  in  that 

MUHiniFALiTT  gensc  of  the  word,  the  riparian  proprietor,  and  entitled  to  any 

v»»  allavion  which  might  be  formed  in  front  of  it,  whether  it  re- 

GOTTox  PRSM.  sults  ffom  thc  plans  of  the  different  faubourgs,  that  all  the  land 

between  the  front  row  of  houses  and  the  levee  partook  of  the 

same  character  with  that  in  front  of  the  old  city,  and  that  the 

city  was,  as  relates  to  the  land  in  front  of  the  faubourgs,  alsQ 

entitled  to  the  alluvial  increase,— -or  in  other  words,  that  there 

was  a  continuation  of  the  qtiai  through  the  different  incorporated 

faubourgs.    The  author,  above  alluded  to,  treats  the  old  city 

'   as  the  nucleus,  around  which  the  faubourgs  have  gradually 

clustered,  and  stand  in  relatioii  to  it  as  children  towards  a 

parent,  or  perhaps  more  properly,  as  partners  and  associates. 

It  seems  to  me  clear,  that  the  right  to  alluvion  in  front  of 

each  faubourg  must  stand  upon  its  own  peculiar  grounds,  that 

.  there  is  not  necessarily  any  connexion  between  them.    Tho 

The  French 

koTernment  in  square  of  the  city  was  laid  out  and  founded  by  the  Sovereigrn. 
anient  d^  of N^  '^^^  faubourgs  were  laid  out  by  the  proprietors  of  diftrent 
^^riroaoehe^  estates  in  the  vicinity,  each  having  a  right  to  alluvioif,  and  the 
tween  Oie  tront  question,  what  was  the  condition  of  the  front  afterwarcfs,  would 

iKjir   of  houses  ^ 

ftnd  the  riyer,  depend  not  upou  a  general  conformity  of  the  streets  and 
S^pianrwhich  avenucs  to  those  of  the  square  of  the  city,  but  upon  the  dispo- 
o?this  sMMe*  to  sitiou  made  of  it  by  the  former  proprietor.  The  French 
public  use.  and  authorities  of  Louisiana  indicated  an  intention  to  devote  to 

It  became  there- 
by    a     loots  public  uses,  to  consecrate  as  a  locus  publicus  all  the  vacant 

space  between  the  first  row  of  houses  and  the  river,  by  writing 

If  in  laying  the  word  quoi  upon  various  parts  of  the  plan,  and  by  leaving 

bourgs,  the  an-  it  Open  for  public  use.     If,  in  laying  out  the  faubourgs,  the  ai^ 

dTthOTenpariaii  ^ient  proprietors  of  those  riparian  estates  did  the  same  thing  or 

states,  had  left  yf\^<^i  ^^  equivalent,  then  there  is  no  doubt  it  amounted  to  a 

an  open    space  ^ 

betveen       the  dedication,  if  accepted  by  the  public.     The  present  enquiry  n 

front  street  and  i      /.     ,  Vv  ,      ,         i         r        i  ^  .       ^     * 

Uie  river,  mark-  confined  to  the  faubourg  Delord,  and  to  the  plan  of  it  made  by 
Saoe**on'*the  Madame  Delord ;  for  with  respect  to  the  faubourg  St.  Mary,  it 
p^*  ^I^J^^  was  long  since  settled,  that  the  alluvion  belonged  to  the  front 
to  a  de^tion,  proprietors,  and  it  has  subsequently  been  dedicated  to  public 
tiiepubU^       Uses  b;^  a  compromise  between  them  and  the  city. 
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It  may  not  be  amiss,  however,  to  refer  to  what  the  court  said  KAmiut    Uu. 
in  the  case  of  Morgan  vs.  Livingston,  with  respect  to  the  effect  '    ■  — 

of  the  plan  of  a  faubourg  made  by  Gravier,  and  the  condition  ""^'i"'^"" 
of  the  property  after  its  division  into  lots.     "  On  the  morning  w. 

of  the  day,'*  says  the  court,  ''on  which  Bertrand  Gravier  sent  oorrov  fbbss. 
for  a  surveyor,  to  make  a  plan  of  his  plantation  into  lots  and 
streets,  the  land  covered  by  it  was  rural  property,  burdened 
with  riparious  duties  in  his  hands,  and  when  the  plan  was 
finished  by  the  division  into  lots  and  streets,  no  alteration  was 
wrought  in  these  burdens.  When  nine  months  after  Poeyfarre 
purchased  the  trapezium,  he  purchased  a  rural  estate,  burdened 
with  riparious  duties,  having  the  portion  of  the  bank  of  the 
river  before  it  as  an  accessory.  The  sale  discharged  the 
vendor  from  and  imposed  on  the  vendee,  the  duties  of  repairing 
the  road  and  levee  along  the  land  conveyed.  If  any  part  of 
this  portion  of  the  road  had  been  found  out  of  repair,  the  syndic 
of  the  district  would  have  compelled  the  vendee  to  repair  it 
without  the  least  inquiry  into  the  circumstance,  whether  ins 
deed  botmded  him  on  the  road  or  on  the  river,  if  he  was  really 
the  owner  of  the  land,  and  separated  from  the  river  by  the  road 
6nly.  The  banks  of  the  river,  opposite  t6  the  trapezium,  pass- 
ing to  the  vendee  cum  onere,  must  have  passed  ctim  commodo. 
**  Had  every  lot  in  the  faubourg  been  sold,  the  liability  of  the 
land  which  they  covered,  would  have  continued  the  same,'*  dbc. 

The  **  member  of  the  Louisiana  Bar"  whose  argument  has 
been  mentioned,  undertakes  to  maintain  two  propositions. 
First,  that  the  city  of  New-'Orleans  acquired,  at  the  time  of  the 
union  of  the  suburb  Delord  with  the  city,  all  the  riparious 
rights  which  Madame  Delord  possessed  by  virtue  of  a  valid 
contract,  and  for  a  Valuable  consideration.  And  secondly,  that 
Madame  Delord  has  never  disposed  of  any  portion  of  her 
riparious  rights  in  favor  of  the  defendants.  The  record  does 
not  furnish  us  with  any  evidence  of  any  such  express  contract, 
as  is  supposed.  In  1805,  the  plantation  which  afterwards  be- 
came the  faubourg  Delord,  formed  an  integral  part  of  the  city 
by  the  act  of  incorporation.  After  it  was  laid  out  as  a  faubourg, 
SO        VOL.    xvin. 
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Bivnmw  Uii.  it  remained  for  maay  years  what  was  termed  one  of  the  an- 
iipru,      ^  incorporated  boroi^hs  or  suburbs  of  the  city,  that  is  to  say, 

MuiriciFAUTT  not  yet  entitled  to  participate  with  the  square  of  the  city  in  the 
M.         advantage  of  being  lighted  and  guarded  at  the  common  expense. 

corrov  pbmi.  This  last  step  was  not  taken  until  1831,  when  by  an  ordinance 
of  the  City  Council,  a  part  of  the  faubourgs  Delord,  Soulet 
and  Lacourse,  between  the  upper  line  of  the  faubourg  St.  Mary 
and  the  centre  of  Lacourse  street,  was  incorporated^  and  re- 
quired to  pay  the  same  taxes,  and  authorised  to  enjoy  the  same 
rights  and  privileges  as  the  inhabitants  of  the  square  of  the  city. 
Ordinance  of  April  8,  1831,  City  Laws,  63.  Up  to  that  period 
I  have  seen  no  sanction  by  the  city  authorities  of  the  plan  of  a 
faubourg  adopted  by  Madame  I)elord,  much  less  any  contract 
by  which  she  abandoned  the  front  of  her  land  to  the  city.  In- 
deed, the  uniform  legislation  of  the  City  Council  from  that  time 
until  the  inception  of  this  suit,  repels  such  an  idea.  In  1817, 
an  ordinance  was  passed  concerning  the  unincorporated 
boroughs  and  suburbs  within  the  city  of  New-Orleans,  which 
provided  among  other  things,  that  '*  the  levees  adjoining  the 
estates  bordering  on  the  river,  situate  in  front  of  unincorporated 
boroughs  or  suburbs,  which  have  hitherto  been  kept  in  repair 
at  the  charge  of  the  proprietors,  whose  lands  are  bounded  by 
the  jiver,  whether  by  a  particular  clause  stipulated  between  the 
Vendor  and  the  purchaser,  or  of  an  obligation  anterior  to  the 
settlement  of  said  boroughs  or  suburbs,  shall  continue  to  be 
kept  in  repair  at  the  expense  of  the  said  proprietors,  in  the 
BEianner'  prescribed  by  the  ordinance  concerning  highways, 
bridges  and  levees  within  the  liberties  of  New-Orleans.*'  The 
ordinance  last  referred  to  was  passed  in  1815,  and  requires  the 
front  proprietors  to  keep  up  the  levee.  The  ordinance  of  1890, 
the  execution  of  which  led  to  the  suit  between  the  city  and 
fiehderson  and  others,  treated  those  who  held  lots  under  Ma- 
dame Delord  as  front  proprietors.  It  directed  a  new  levee  to 
be  laid  off  by  the  city  surveyor,  commencing  at  the  lower  line 
of  the  faubourg  Delord,  and  running  parallel  with  New  Levee 
street  to  Roffignac  street,  and  then  to  the  upper  line  of  Mr. 


OP  THE  STATE  OF  LOUISIANA.  236 

Byrne's  property.     It  directs  the  proprietors  to  be  notified  and  Bastemit   Dis. 
requires  them  to  complete  and  deliver  said  levee  on  the  first      ^  '        1-. 
day  of  November,  and  it  was  made  the  duty  of  the  mayor  to  muwicipalitt 
notify  the  front  proprietors  of  lots  in  the  faubourgs  Delord  and  v». 

Saulet,  and  it  further  directs  the  work  to  be  done  at  their  ex-  cvnov  frbw;i 
pense  in  case  of  contravention,  besides  a  penalty  of  one  hundred 
dollars.  A  new  road  and  levee  were  directed  to  be  laid  off  in 
advance  of  the  former  ones,  and  the  questions  which  arose 
in  the  case  of  Henderson  et  al.  vs.  the  Mayor,  Aldermen  and 
Inhabitants,  presupposed  the  plaintifis  to  be  in  point  of  fact 
riparian  proprietors,  for  they  related  to  the  obligation  of  the  lat- 
ter to  furnish  a  ne^v  road,  and  to  make  and  keep  up  the  new 
levee. 

But  if  on  the  part  of  the  city  authorities  every  official  act 
which  has  been  brought  to  our  notice,  tends  to  show  that  the 
city  did  not  understand  there  was  a  dedication,  resulting  from 
Madame  Delord's  plan  of  a  faubourg,  which  constituted  the 
city  the  riparian  owner,  as  is  now  pretended,  how  do  the  sub- 
sequent acts  of  Madame  Delord  and  her  successors  accord  with 
the  theory  of  a  dedication  to  public  use  ?    On  the  26th  of  May, 
1806,  she  sells  to  Larche  three  lots  on  the  batture,  according  to 
the  plan  of  Lafon,  of  the  21st  March  of  the  same  year,  the 
purchaser  taking  upon  himself  the  burden  of  making  and  keep- 
incf  in  repair  the  road  and  levee  in  front  of  said  lots.     On  the 
6th  of  June,  1807,  she  sells  to  Armand  Duplantier  her  planta-  the  plaas  aho« 
tion  of  about  seven  arpents,  fronting  partly  on  the  river  and  MJdrmeDSord 
partly  on  the  great  route  of  Tchapitoulas,  and  among  other  J^Jin^^ver'^de^ 
title  papers  handed  over,  appears  apian  of  the  plantation  by  dicated  the  front 

#.11.       -I      °^  ^®''  property 

Lafon,  of  the  6th  February,  1806.  None  of  the  plans  m  the  on  the  river  to 
record  contains  any  indication  of  the  front  having  been  dedicated  the  oontnuj  the 
to  public  use,  and  her  contract  with  Larche  and  with  Duplan-  ^JJ2"*i|,f°  ^ 
tier  shows  that  she  did  not  so  understand  it.  She  continued  to  ownership  as  a 
exercise  acts  of  ownership  as  a  riparian  proprietor  not  only  prietor,  and  wm 
without  opposition  on  the  part  of  the  city,  but  the  last  ordinance  city  ordinance  of 
of  1830  by  the  city  authorities,  acting  as  a  police  jury,  and  Jhf?elee  bThS 
laying  out  a  new  road  and  levee,  imposes  upon  her  successors,  »•  ^^ 
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EAvrmmv    D».  as  riparian  proprietors,  the  burden  of  keeping  up  the  levee 

^^'  '^*'    along  their  front, 

"^"ko"^"''       Lafon's  plan  of  the  6th  of  February,  1806,  is  now  before  me. 
V8.         It  exhibits  the  side  lines  of  the  plantation  of  Madame  Delord, 

ooTToH  f Bxai.  which  separates  it  below  from  the  faubourg  St.  Mary,  and 
above  from  that  of  Soulet,  as  running  diagonally  down  to  the 
water's  edge.  The  front  lots  are  represented  as  bounded  on 
New  Levee  street,  and  the  levee  is  marked  along  the  side  of  the 
street  and  between  it  and  the  river,  at  a  distance  of  about  fifteen 
toises  from  it.  There  is  no  mark  indicating  any  intention  on 
the  part  of  Madame  Delord,  to  give  up  her  claim  or  title  to  the 
land  forming  the  levee  and  on  the  outside  of  it.  Since  the  dale 
of  that  plan,  the  land  upon  which  the  cotton  press  stands,  has 
been  formed,  and  the  levee  and  public  road,  laid  out  by  order 
of  the  City  Council  in  1831,  are  about  two  hundred  feet  outside 
of  New  Levee  street;  and  all  the  land  between  New  Levee  street 
and  the  new  road  and  levee  belongs,  according  to  the  judgment 
rendered  in  this  case,  to  the  front  proprietors.  The  intervention 
of  a  public  road  between  the  front  tract  and  the  river  does  not 
prevent  accretion  by  alluvion,  because  the  road  and  the  levee 
themselves  belong  to  the  front  proprietors,  subject  to  the  public 
use. — 6  Martin  Rep.  2S0 ;  Sirey  for  18S2,  part  2d,  page  191. 
It  is  true  the  public  has  always  possessed  and  used  the  levee 
and  the  ground  between  it  and  the  water's  edge ;  and  if  the 
city  authorities,  under  whose  administration  such  a  right  has 
been  enjoyed,  had  no  other  title  but  that  which  would  result 
from  the  presume^  consent  of  the  front  proprietors,  such  en- 
joyment in  the  presence  of  the  latter  might  tend  to  show  an  ac- 
ceptance on  the  part  of  the  public  of  a  dedication  to  public 
uses.  But  the  law  itself  gives  to  the  public  a  right  to  such  en- 
joyment independently  of  the  consent  of  the  front  proprietor, 
and  such  use  is  not  legally  inconsistent  with  the  ownership  by 
the  riparian  proprietor.  Nothing  therefore  can  be  inferred 
from  the  public  use  of  the  bank  of  the  river  and  the  land  on 
the  outside  of  the  levee,  and  the  batture  as  fast  as  it  forms. 
The  city  authorities  have  the  exclusive  control  of  the  levee  and 
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the  banks  of  the  river  as  a  part  of  the  port  of  New  Orleans.  Kastxhit   Dit. 

The  principles  which  gOTem  in  cases  of  dedication  to  public      ^^* 
uses  are  considered  as  well  settled.    They  were  recognized  by  "^wjjjj'^""'* 
the  Supreme  Court  of  the  United  States  in  the  case  of  the  city  of         *•• 
Cincinnati  ts.  White's  Lessee*  6  Peters'  Rep.,  and  were  as-  conoir  phbh. 
sumed  by  the  present  senior  judge  of  this  court  as  the  basis  of 
hia  opinion  in  the  case  of  De  Armas  et  al.  vs.  the  city  of  New 
Orleans ;  6  La.  Rep.»  148.    *'  The  law  applies  to  it"  (a  dedi- 
cation) says  the  court,  "  those  rules  adapted  to  the  nature  and 
eircumstances  of  the  case,  and  to  carry  into  execution  the  inten- 
tion and  object  of  the  grantor  and  to  secure  to  the  public  the  be- 
fit held  out  and  expected  to  be  deriyed  from  and  enjoyed  by 
the  dedication.    That  there  was  no  particular  form  or  cere- 
mony necessary  in  the  dedication  of  land  to  public  uses  and 
that  all  that  was  required  was  the  assent  of  the  owner  of  the 
land,  and  the  fact  of  its  being  used  for  the  public  purposes  in- 
tended by  the  dedication."    Tested  by  these  principles  I  cannot 
fiod,  in  the  case  now  before  us,  any  evidence  of  an  intention 
on   the  part  of  Madame  Delord  or  her  successors  to  dedicate 
the  front  of  her  or  their  land  to  the  public  use. 

But  the  principle  that  the  intervention  of  a  public  road  does 
not  cut  off  the  right  of  alluvion,  or  in  other  words,  that  a  tract 
of  land  separated  from  the  river  by  a  public  road  is  stiU  consi- 
dered as  fronting  on  the  river,  and  a  riparian  estate  has  been 
contested  in  this  case  on  the  ground  that  the  land  over  which 
the  road  runs  was  paid  for  by  the  city  in  pursuance  of  the 
judgment  of  this  court  in  the  case  of  Henderson  et  al.  vs.  the 
City,  and  that  consequently  the  city  became  the  absolute  pro- 
prietor  of  the  road  and  levee,  and  front  owner.  Even  sup- 
posing this  to  be  true,  which  I  am  not  disposed  to  admit,  and 
that  the  road  opened  under  the  ordinance  of  1881,  became  by 
the  judgment  of  the  court  the  absolute  and  irrevocable  proper- 
ty of  the  city,  stiU  it  is  nothing  more  than  a  public  road,  via 
publiea.  This  court  in  the  case  of  Morgan  vs.  Livingston  de- 
cided in  the  most  explicit  manner  this  question.  The  language 
of  the  court  in  that  case  leaves  no  doubt  upon  that  point,  sup- 
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EiiTKRw    Di8.  ported  as  the  principle  is  by  unquestionable  authority.     The 

,    P^*      Jl  very  point  now  urged  was  considered  and  overruled.     The 

MuwiciPALiTT  court  savs : 
»o.  2.  •' 

vs.  '*  The  bank  passes  with  the  field  even  when  there  is  an  inter- 

01I.1  It  aIC  ft 

COTTON  PAS88.  veniug fubHc  road.  Ripa  cedit  fundo,  1.  Riparum,  ff.  rer.  divis. 
Inst.  eod.  tit.— Dicit  verum  si  via  est  media.  Ripae,  respectu 
proprietatis  sunt  illorum,  quorum  prsediis  hserent,  sed  quid  si 
via  esset  in  medio,  interfiumen  et  agrum  vel  domum  ?  Res- 
ponde  idem  ut  RipsB  sunt  eorum.     CsBpola,  &c. 

"  If  there  be  a  public  road  between  a  field  and  the  river,  still 
that  which  is  made  by  alluvion  accrues  to  the  field.  Si  meum 
inter  agrum  et  fiuvium  interjaceat  publica  via  tamen  meum 
fieri  quod  alluvio  adjicit.     Grotius  &c.     Gronovii,  nota  68. 

*'  But  the  defendant's  counsel  urges  that  this  must  be  under- 
stood of  a  private  road— one  of  which  the  8oil  belongs  to  the 
owner  of  the  field  and  is  burdened  with  a  right  of  way,  and  he 
refers  us  to  the  law,  Atticus,  fif.  41, 1,38,  and  to  Grotius,  who 
holds  there  is  no  principle  of  natural  law  which  justifies  the 
position  that  the  owners  of  estates,  separated  by  a  public  road 
from  the  river,  have  a  right  to  alluvion,  and  admits  that  the 
field  has  the  alluvion,  if  it  be  a  private  one,  which  owes  a  road 
—qui  viam  debeat ;  Grotius,  &c.  &c.,— so  that  the  soil  of  the 
road  be  the  property  of  the  riparious  owner. 
.  "  The  expression  used  by  the  writers  whom  Grotius  con- 
demns, is  via  publica,  a  public  road. 

"  A  public  road  is  that  of  which  even  the  soil  is  public;  it  is 
not  in  a  public  road  as  in  a  private  road,  the  soil  of  which  does 
not  belong  to  the  public,  while  we  have  only  the  right  of  walk- 
ing and  driving  over  it ;  the  soil  of  a  public  road  is  public. 
Viam  publicam  eam  dicimus  cujus  etiam  solum  publicum  est, 
non  sicuti  in  privats  via  ita  esse  in  publica  accipimus ;  viae 
privatse  solum  alienum  est.  Jus  tantum  eundi  et  agendi  no- 
bis competit ;  vise  autem  publicse,  solum  publicum  est. — ^ff.  43, 
8,  2,  sec.  21. 

"  We  conclude  that  in  the  present  case  the  intervention  of 
\he  public  road  between  the  trapezium  and  the  river,  cannot  be 
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'  considered  as  a  proof  of  the  intention  of  the  parties  to  giye  the  Eastbhh    Dis. 
land  conveyed  another  houndary  than  the  river."  — ^  * 

I  have  copied  this  part  of  the  opinion  of  the  court  in  the  case  J^^^^c^p^litx 
of  Morgan  vs.  Livingston,  not  only  hecause  it  is  the  language  v'* 

0RLKAH8 

of  the  court,  expressing  its  deliherate  judgment  upon  a  lead-  gottok  fhiss. 
ing  point  in  the  case,  which  point  is  again  made  in  the  case 
now  before  us,  but  because  it  was  written  by  the  present  senior 
judge,  then  the  organ  of  the  court,  in  pronouncing  its  decision. 

There  is  a  striking  resemblance  between  this  case  and  that 
above  alluded  to,  decided  by  the  Cour  Royale  of  Lyon  and  re- 
ported in  Sirey  for  1829,  2d  part.  In  that  case  the  Commune 
of  Roques  insisted  that  the  property  of  the  defendants  was  se- 
parated from  the  Garonne  by  a  public  road  (chemin  commu- 
nal) and  consequently  the  alluvial  increase  could  not  attach  to 
it,  although  it  might  be  otherwise  if  separated  only  by  the  tow- 
path  (chemin  de  halage)  because  the  latter  is  but  a  servitude 
imposed  upon  the  riparian  property.  But  the  court  held  other- 
wise, and  relying  upon  the  same  authorities  from  the  Roman 
Digest  and  Institutes  which  are  quoted  in  the  case  of  Morgan 
vs.  Livingston,  decided  that  a  public  road  does  not  legally  inter- 
rupt the  adhesion  between  the  front  lands  and  the  river,  whicl^ 
it  separates,  because  the  road  makes  a  part  of  the  land  itself^ 
if  not  quoad proprietatemt  at  least  quoad  commodum  et  incom'^ 
tnodum* 

This  argument  is  based  upon  the  supposition  that  the  new 
road  in  front  of  the  Cotton  Press,  laid  out  under  the  ordinance 
of  1831,  belongs  to  the  Municipality  in  full  property,  or  is  a 
public  road,  and  has  been  purchased  from  the  front  proprietors 
in  pursuance  of  the  judgment  in  the  case  of  Henderson  et  al. 
V3.  the  City.  But  there  is  no  evidence  in  the  record  that  sucb 
is  the  case.  That  judgment  proceeds  upon  the  ground  that 
the  land  over  which  the  new  road  was  laid  out  belonged  to  the 
front  proprietors.  The  city  was  enjoined  from  proceeding  to 
open  the  road  without  paying  an  indemnity  to  the  front  pro- 
prietors, and  the  injunction  was  maintained  by  the  final  judg- 
ment until  the  city  should  pay  that  indemnity.    Nothing  fuc« 
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Eabtxhh    Dt8.  ther  appears  to  have  been  done.    No  expropriation  has  ever 

^^'      —  taken  place,  either  according  to  the  mode  pointed  out  by  the 

"^'""it"'"*  Code,  or  to  the  act  of  1832  relative  to  the  opening  of  streets. 

'09.         The  judgment  of  the  District  Court,  which  was  affirmed,  was 

GOTTOH  PBits.  '*  that  the  injunction  be  continued  in  force  as  relates  to  the 

making  of  the  road  until  the  defendants  shall  indemnify  the 

plaintiffs  for  the  damages  which  the  establishment  of  said  road 

may  cause  them  respectively,"  &c.    The  court  decided  little 

more  than  the  abstract  question  of  right,  to  wit :  that  the  front 

proprietors,  or  those  under  whom  they  hold,  having  already 

given  one  road,  according  to  the  condition,  express  or  implied, 

of  the  original  grant,  were  not  bound  to  furnish  another  with* 

out  indemnity.     Surely  that  judgment  did  not  per  9e  divest 

them  of  their  title  to  the  land  over  which  the  road  passes. 

Until  the  amount  of  indemnity  shall  have  been  assessed,  there 

is  no  price  of  the  thing  to  be  forcibly  sold,  and  the  act  of  1832 

makes  the  payment  of  the  indemnity  or  tender  and  refusal  a 

condition  precedent  to  the  divesting  of  the  title.    Until  then 

the  title  of  the  ancient  proprietor  is  unimpaired. 

To  conclude :  Upon  a  view  of  the  whole  matter  which  thii 
case  presents,  I  am  of  opinion  that  the  act  of  incorporation  of 
1805  did  not  and  could  not  legally  affect  the  right  to  alluvion, 
which  belonged  to  the  original  tract  of  land,  that  afterwards 
composed  the  faubourgs  Saulet  and  Delord. 

That  each  part  of  it  fronting  on  the  river  was  still  entitled 
to  the  right  of  accretion  notwithstanding  the  act  of  incorpora- 
tion. 

That  the  laying  out  of  the  faubourg  in  1806,  according  to 
the  plan  in  the  record,  viewed  in  connexion  with  other  acts  of 
Madame  Delord  and  of  the  City  Council,  do  not  furnish  legal 
evidence  of  a  dedication  to  public  uses,  and  that  the  purcha- 
sers of  front  lots  still  remained  riparious  owners. 

That  urban  property  fronting  on  a  water  course  is  entitled  to 
alluvion  as  well  as  rural  estates  ;  and  that  cities  can  acqtiiny 
jure  alluvionis  only  in  virtue  of  a  title  which  Would  constitate 
them  front  proprietoift^ 
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That  the  defendant^  must  be  con3idered  as  owning  down  to  Eibtbun    Uis. 
the  road,  last  laid  out,  and  that  the  intervention  of  the  road  does      ^^  ^    ^' 
not  in  law  prevent  them  being  regarded  as  front  proprietors,  muwicifalitt 

HO*  «• 

and  entitled  to  any  alluvion  which  now  exists  or  may  hereafter  v«-  . 

be  formed  between  the  levee  and  the  water,  subject  to  the  cottoh  FBKst. 
public  use  under  the  administration  of  the  municipal  authorities. 
A  majority  of  the  court  concurring  in  these  views,  it  is 
ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Parish 
court  be  annulled,  avoided  and  reversed,  and  that  ours  be  for 
the  defendants,  T^ith  costs  in  both  courts  ;  reserving,  however, 
to  the  public  the  use  of  the  levee,  and  of  all  the  alluvion  which 
existed  at  the  inception  of  this  suit,  or  which  now  exists,  or 
may  hereafter  be  foifmed  between  the  levee  and  the  river,  to  be 
administered  exclusively,  and  its  use  regulated,  according  to 
Jaw,  by  the  City  Council  of  the  Second  Municipality. 

Morphy^  /.-—The  opinion  just  delivered  by  judge  BuUard, 
sets  forth  so  fully  and  satisfactorily  the  views  of  the  majority 
of  this  court,  on  the  several  questions  submitted  in  argument, 
that  I  cannot  believe  it  necessary  for  me  to  do  more  than 
express  my  entire  concurrence  in  them. 

Stmon,  /.~I  have  carefully  considered  the  opinion  which 
judge  Bullard  lias  prepared ;  it  expresses  so  fully  my  ideas 
upon  the  important  questions  which  thts  case  presents,  that 
I  deem  it  sufficient  to  stale,  that  the  conclusion  to  which  he 
has  arrived,  appears  to  me  correct  on  all  the  grounds  therein 
assumed;  and  that  I  perfectly  concur  with  him  in  the 
opinion  and  judgment  which  he  has  just  pronounced. 

Garland^  J. — Concurring  generally  in  the  reasoning  of  the 
learned  judge  who  has  delivered  the  opinion  of  the  court,  and 
fully  in  the  judgment,  I  will  give  a  few  of  the  reasons  upon 
which  my  judgment  is  based. 

It  is  the  unanimous  opinion  of  the  court,  as  I  have  always 
understood,  that  previous  to  the  act  of  the  17th  of  Februaryi 
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fUiTMir    Dxf.  1805,  incorporating  the  city  of  New-Orleans,  the  plantation  of 
^^'^     *    Madame  Delord  was  a  riparian  estate,   and  entitled  to  the 

MoviciFALiTT  alluvion  in  front  of  it.     It  is  also  atrreed,  that  that  act  of  tbe 
v9.  Legislature  did  not,  in  any  manner,  affect  her  title  to  the 

f oTTov  nut.  property,  or  interfere  with  her  right  to  enjoy  it.     If,  therefore 
any  change  has  taken  place  in  the  title  or  right  of  enjo3niient, 
either  hy  her  or  those  who  hold  under  her,  it  must  he  in  conse- 
quence of  some  act  of  her  or  them.  What  is  the  act  that  changes 
the  tenure  hy  which  the  property  is  held,  or  deprives  them  of 
that  proyision  of  the  constitution  which  says,  **nor  shall  pmate 
property  be  taken  for  public  use,  without  just  compensation.'' 
In  February,  1806,  Madame  Delord  laid  out  a  portion  of  her 
plantation  into  lots,  extending  the  streets  that  previously  exist- 
ed in  the  Faubourg  St.  Mary  running  parallel  with  the  river 
and  giving  them  the  same  names,  and  laying  out  new  streets  at 
right  angles  (or  nearly  so)  with  them,  giving  them  new  names. 
Tchapitoulas  street  was  then  the  public   road  alongside  tbe 
levee,  which  was  a  servitude  on  the  land,  and  she,  in  laying 
out  the  lots,  left  it  as  a  street,  and  between  it  and  the  edgt  of 
the  water  on  the  batture,  laid  out  a  range  of  squares,  subdivided 
into  lots,  having  New  Levee  street  in  front,  between  which 
and  the  water's  edge,  there  was  left  an  open  space,  extending 
along  the  whole  front,  on  which  not  a  word  was  written  nor  b 
any  thing  said  about  the  use  of  it,  nor  to  whom  it  belongs.   In 
the  rear  of  the  lots  a  large  space  is  left  in  the  same  manner. 
The  strip  in  front,  which  has  been  much  increased  by  alluvion, 
is  the  subject  of  controversy.    Now  did  the  mere  act  of  laying 
off  the  land  into  lots  change   her  title  or  right  of  enjoying 
it  in  the  mode  prescribed  by  law  ?    I  suppose,  it  did  not  of 
itself,  because  if  she  had  the  next  month  destroyed  her  plan, 
and  again  planted   cotton  or  cane  on  the  land,  she  cotild 
have  done  so,  and  no  one  would  have  any  claim  to  the  lots 
or  the  streets,  or  any  right  to  disturb  her  in  the  enjoyment 
of  the   whole   property.     Then  what  deprived  her  of  her 
right  to  close  up  the  streets,  and  deprive  the  public  of  the 
use  of  them  ?    It  was,  in  my  opinion,  because  she  sold  the 


OF  THE  STATE  OF  LOUISIANA.  248 

lots,  and  held  out  to  the  purchasers  by  the  plan  a  right  of  Eavtbrn    D». 
way,  specially  mentioned,  which  they   and   their  successors      ^** 
have   a   right  to  use  as  long  as  they  are  proprietors  of  the   mvkicipauti 
property.  ^. 

What  the  presiding  judge  of  this  court  said  in  the  case  of  coto"  mbm. 
Morgan  vs.  Livingston,  6  Martin  236,  in  relation  to  Bertrand 
Gravier,  his  plan  and  its  effects,  has  been  repeated  verbatim 
in  the  opinion  j.ust  read. 

If  that  be  true,  as  to  Bertrand  Gravier  and  Poeyfarr^,  and 
those  holding  under  them,  why  is  it  not  so  in  relation  to 
Madame  Delord,  Larchev^ue  and  Duplantier,  and  those  hold- 
ing under  them  ?  The  sale  from  Madame  Delord  to  Larche- 
vjbque  is  so  nearly  similar  to  that  of  Gravier  to  Poeyfarr^,  as  to 
approach  identity.  A  perusal  of  the  whole  of  this  case,  will 
show  that  the  majority  of  the  court  are  not  about  to  depart  as 
far  from  the  principles,  upon  which  it  was  decided,  as  some  of    The  ri^t  of 

.  1         .J   J   .  .  1 1-  I  •        .L  alluyion   is   not 

those  who  aided  m  estabhsbmg  them.  based  exdasive- 

I  am  not  one  of  those  who  hold,  that  the  right  of  alluvion  J JJ^*  \/  ^{^ 

is  based  exclusively  on  the  principle  of  being  subject  to  the  ■"y««^  ^   ^^ 

^  r  r  o  J  expense        and 

expense  and  burden  of  keeping  up  roads  and  levees.     The  burden  of  keep- 

T>  •      •  .  •.    •  J        r  .V     ingnproadsand 

Roman  jurists  say,  it  is  a  mode  of  acquiring  property  by  levees.  The  Ko- 
natural  law,  and  comes  from  the  maxim,  it  is  ^'just,  the  ad- H^"  a^mode'of 
vantages  of  a  thing  should  belong  to  hini,  who  supports  its  ^^''tv^n^tural 
disadvantaees."     Therefore  says  a  French  writer,  "  nothing  l**';  tbat  it  it 

.  ,  ,  .  ,  ,    *^  just  tbe  advan- 

IS  more  just  than   that  a  proprietor,  to  whom  a  stream  has  ta^s    of    tbe 

often  borne   prejudice,  should  have,   to  the  exclusion  of  all  {jjj,g^,Jh]^^^ 

others,   when   it   becomes  beneficent,   a  gift,   less  a  present  •^Pi>ort»  ns  dit- 

than  an  exchange.''     4  Nouv.  diction,  de  Brillon,  278.     The 

learned  chief  of  this  court  has  said,   **  the  right  of  increase  by 

alluvion  is  grounded  on  the  maxim  of  law,  which  bestows  the 

profit  and  advantages  of  a  thing  upon  him  who  is  exposed  to 

snfiler  its  damages  and  losses.^'     6  Martin,  243.     Roads  and 

levees  have  nothing  to  do  with  the  right  to  alluvion ;  it  is  the 

liability  to  lose  a  portion  of  the  land  by  the  abrasion  of  the 

waters,  that  gives  the  benefit,  and  a  man  is  as  much  entitled  to 

the  alluvion  formed  in  a  river,  on  the  banks  of  which  there  is 
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Eaitirr    Dis.  neither  road  nor  levee,  as  he,  who  is  on  a  river  that  has  both* 
,    ^"^^  A  good  deal  has  been  said  in  argument  about  urban  and 

xvviRiPALiTT  rural  property.   If  by  this,  it  is  meant  that  there  is  a  difference 
««•  between  the  tenure,  by  which  property  is  held  in  a  city,  from 

Gorroir  pRsts.  that  in  the  country,  I  have  not  been  able  to  see  it.     I  under* 
stand  something  about  urban  and  rural  servitudes  and  uses; 
but  they  differ  essentially  from  the  titles  by  which  property  is 
held,  and  I  know  of  no  law  by  which  these  accessories  o? 
burdens  can  ipso  facto  deprive  a  person  of  title. 
Mme.   £>eiord,     ^^^  ^^  ^  Baid  that  Madame  Delord  when  she  left  the  strip  of 
m«  *  Utw^  ^fl^"^'®  ^^  ^'0^*  ^^^«'  1<^^»  intended  to  give  it  to  the  pubUc,  and 
•j^®*  »?««*  that,  although  she  said  not  a  word  about  it  on  her  plan,  yet  it 
WAS  not  A  dedi-  is  dedicated  to  public  uses.    This  is  a  matter  of  fact,  and  lei 
■paoe  to  public  u*  examine  it.    She  does  not  say,  either  verbally  or  in  writing, 
Do^i^'mu^  it  was  her  intention  to  give  it.     She  certainly  knew  she  had  a 
or  written  oo  it  nnrht  to  the  batture  in  front  of  her  property,  as  a  number  of 
tentim  wo  to  de-  squares  were  laid  out  on  it,  and  the  levee  was  not  made  in  front 
of  them  until  sometime  after,  when  it  was  made  at  the  expense 
of  the  front  proprietors.     Can  any  one  believe,  it  was  her  in- 
tention to  give  this  batture  to  the  public,  when  she  was  daily 
selling  it.     In  less  than  ninety  day3  after  she^  made  her  plan, 
she  sold  lots  on  the  batture  to  Saulet  and  Larche ;   in  theee 
sales  she  specifies,  they  are  to  keep  up  the  road  and  levee* 
and  she  abandons  to  each  of  them  all  her  pretensions  to  the 
river,   (elle  se   desiste   de   toutes  pretentions  sur  le  fleuve). 
In  the  sale  to  Duplantier  she  is  very  explicit.     The  sale  is  for 
seven  arpents,  *fdce  au  fleuve^  et  1' autre  partie  k  la  grande 
route  des  Tchoupitoulas,"  together  with  *Uous  les  droits  de 
propri^te  qu'elle  a  et  pour  avoir  sur  la  dite  habitation."     1 
think,  my  learned  colleague  will  admit,  that  when  a  person  has 
a  property  that  will  sell  readily  at  good  prices,  and  is  actually 
selling,  it  is  not  a  strong  presumption  of  an  intention  to  make  a 
donation  to  the  public. 

But  it  is  said,  the  plan  is  a  sufficient  dedication,  and  the 
plan  of  the  square  of  the  city  is  constantly  referred  to,  as 
if  it  was  similar.     If  the  words,  quay,  port,  public  square^ 
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or  any  thing  indicative  of  an  intention  to  give^  were  on  the  fiAsrimv   Dis. 
plan,  and  the  pablic  had  used*the*i  ground,   I  should  say,  it  — 

was  a  sufficient  dedication ;  but  there  is  nothing  of  the  kind  '^"""^'g"" 
shown.    The  case  of  the  city  of  Cincinnati  ts.  the  lessee  of         v*- 
White,   6  Peters,  4d2,   is   much   relied   on,   and  is  said  to  conos  pmsi. 
sustain   this   dedication.      That  case   is  not,  in  my  opinion, 
understood  either  as  to  the  facts  or  the  real  points  decided. 
It  does  not  appear  positively,  what  words  were  used  to  prove 
a  dedication.    My  colleague  says,  none;  I  think  differently. 
The  court  says,  **  a  plan  was  made  and  approved  of  by  all 
the  proprietor;  and,  according  to  it,  the  ground  lying  between 
Front  street  and  the  river,  was  set  apart  as  a  commonj  for  the 
use  and  benefit  of  the  town  forever ;  reserving  only  the  right 
of  a  ferry ;  and  no  lots  were  laid  out  on  the  land  tfius  dedicated 
BM   a   common."     The  language  used   by  the  court  proves 
aomething  was  written  on  the  plan,  otherwise  how  could  the 
right  to  a  ferry  landing  hare  been  reserved.    On  page  440  the 
coart  again  says,  *'  in  the  present  case  there  having  been  an 
actual  dedication  fully  proved,  a  continued  assent  will  be  pre- 
sumed, until  a  dissent  is  shown."     Full  proof,  I  think,  means 
something  more  than  a  blank  space  on  the  plan.     But  the  real 
qnestions  in  the  case  were  not,  whether  the  plan  did  not  exhibit 
a  dedication,  but  whether  it  must  not  be  proved  by  a  deed  in 
the  same  form,  as  was  necessary  to  convey  title;  and  also,  if 
there  had  been  a  deed,  if  the  grant  was  not  void,  the  proprietors 
not  having  the  legal,  but  only  equitable  title  to  the  land ;  and 
there  being  no  g^rantee  in  existence  to  accept  it,  the  city  not 
being  incorporated  when  it  was  laid  out.    The  court  held 
neither  a  deed  nor  a  grantee  was  necessary,  and  said,  "  no  par-     Tbere  is  no 
tidilar  form  or  ceremony  is  necessary  in  the  dedication  of  land  neoenftiy  to  a 
to  public  use.     All  that  is  required,  is  the  assent  of  the  owner  Uwd  to  tmblic 
of  the  land,  and  the  fact  of  its  being  used  for  the  purposes  in-  qII!i'^di«*MCTt 
tended  by  the  appropriation."    I  agree  most  cordially  to  all  SJe^fJ^  "rf  *?to 
this,  and  if  the  assent  of  Madame  Delord  or  those  holding  under  ^^^^  ^>ed  for 
her,  was  shown,  I  should  conform  my  judgment  to  it.  tended. 

It  is  said  this  assent  has  been  shown  by  the  notorious  public 
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Easterk   Dib.  use  of  the  ground  for  thirty-five  years.     Where  the  eytdence 

^  '     —  of  the  notorious  use  for  that  space  of  time  is  to  he  found  I  am 

xuviciPALiTT  unahle  to  discover.     It  is  certainly  not  in  the  record.     For 

v«-  some  time  after  the  lots  were  laid  ofi*  it  is  not  probable  muck 

omLEAxa 

coTTov  puM.  business  vras  transacted  in  that  quarter ;  the  levee  was  naed 
there,  it  is  to  be  supposed,  as  at  other  places  near  the  city. 
More  recently,  the  evidence  shows  the  city  did  not  keep  up  the 
road  or  levee  but  compelled  the  front  proprietors  to  do  it.  The 
people  there  were  not  considered  in  the  incorporated  limits  of 
the  city  until  1831.  The  record  is  full  of  evidence  showing 
that  the  levee  and  batture  were  appropriated  to  private  pur- 
poses, covered  with  saw  mills,  wood  yards,  sheds  to  make  shin- 
gles under,  and  shops  of  various  descriptions.  Pili^,  a  witnees, 
says  he  never  saw  a  place  so  incumbered,  he  had  great  diffi- 
culty in  passing  along,  and  so  indefensible  did  the  corporation 
in  1830  regard  their  pretensions  or  so  powerless  was  it  to  en- 
force them,  that  the  Legislature  had  to  pass  a  law  to  enable 
the  Mayor  to  remove  the  obstructions.  The  execution  of  this 
law  gave  rise  to  the  suit  of  Henderson  and  others  vs.  the 
Mayor,  &rc.,  3  La.  Rep.,  563;  5  idem,  416;  on  the  second 
trial  of  which  case,  the  corporation  admitted  in  the  record,  that 
the  plaintiffs  were  the  owners  and  proprietors  of  the  lots  and 
of  the  batture  also. 

The  admissions  made  by  the  attorney  of  the  corporation  in 
that  case,  it  is  now  said,  are  not  binding,  as  he  had  no  right  to 
make  them.  His  want  of  authority  has  not  been  shown  to  my 
satisfaction,  and  I  know  no  reason  why  the  regularly  appoint- 
ed attorney  of  a  corporation  cannot  make  admissions  as  well 
AS  the  attorneys  of  individuals,  and  why  they  should  not  be  as 
binding  on  the  principal.  Corporations  have  no  higher  privi- 
leges or  rights  than  citizens  unless  specially  granted,  and  are 
especially  bound  by  the  acts  of  their  agents,  as  they  cannot  be 
bound  in  any  other  manner.  It  is  to  me  rather  a  curious  doc- 
trine that  the  corporation  can  constitute  itself  the  champion  of 
the  public,  to  vindicate  or  assert  its  rights,  and  its  acts  can  the 
next  moment  be  repudiated.    If  the  admissions  made  were 
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null,  why  were  they  not  so  declared  at  the  time.     We  are  in-  EASTsmr    Dii. 
formed  the  decision  of  the  case  was  based  on  them,  if  so  they      ^^  *      -L, 
were  valid,  and  being  valid  then,  are  equally  so  now,  unless  m'J'wicipautt 
shown  to  have  been  made  in  error  or  fraud.     I  do  not  recog-  v». 

nize  the  existence  of  a  tyrant  public  which  no  law  can  bind,  oonoK  prku. 
that  can  assert  a  right  to  the  property  of  a  citizen  and  deprive 
him  of  it  by  its  ipse  dixit  at  pleasure,  under  the  plea  of  neces- 
sity or  the  public  good.  The  doctrine  bears  the  impress  of 
another  sphere  and  has  its  origin  in  imperial  Rome,  or  in  the 
benighted  days  of  France  and  Spain.  But  if  the  public  is  so" 
far  above  all  law,  it  does  not  prove  its  agents  and  champions 
are  so  ;  and  corporations  cannot  by  assuming  or  usurping  the 
exercise  of  the  powers  of  the  sovereign  relieve  themselves 
from  their  proper  responsibility.  They  cannot,  under  the  pre- 
text that  their  creator  has  been  slumbering  for  years,  suddenly 
arouse  him  and  make  him  rudely  seize  upon  the  property  of 
the  citizen  in  his  first  waking  moments.  I  concede  that  if  it 
were  shown  the  admissions  were  made  in  gross  error  and  frauds 
they  would  be  void ;  but  there  must  be  some  stronger  evidence 
of  this,  than  the  mere  fact  that  they  are  prejudicial  to  the  claims 
of  the  plaintiff. 

It  is  not  denied  that  if  a  tract  of  land  owes  a  road  to  the  pub" 
lie  ;  being  one  of  the  servitudes  imposed  by  the  grantor,  that 
the  alluvion  Belongs  to  the  proprietor,  but,  it  is  said,  if  the  pro- 
prietor of  his  own  accord  give  a  road,  or  one  is  taken,  from  him 
by  expropriation,  under  the  acts  of  the  Legislature  of  1818 
relative  to  roads,  and  that  of  18d2  relative  to  streets  in  the  city, 
that  then  he  is  not  entitled  to'  the  alluvion  that  may  be  formed 
on  the  other  side  of  the  road.  I  have  sought  in  vain  for  any 
good  reason  for  this  distinction'.  No  man  is  presumed  to  give 
without  compensation,  and  when  for  public  purposes  private 
property  is  appropriated,  no  more  is  taken  than  is  neces-^ 
sary  for  the  purpose  intended  and  stated.  I  should  rather 
hear  a  good  common  sense  reason  given  for  such  a  dis- 
tinction, than  the  citation  of  a  disputable  case  fipom  a  foreign^ 
tribunal* 
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EitTEair    Dis.      It  is  further  contended  that  the  place  in  front  of  this  proper- 

■  -^P^*      _!.  ly  is  a  part  of  the  port  of  the  city,  and  being  so,  the  whole 

xuKiciFALiTT  jjaflk  of  the  river  is  public  property.     To  this  it  may  be  re- 

v«-  plied,  it  was  not  a  part  of  the  port  in  1806,  nor  was  it  so  until 

OliLKlFS  ,  r  i.  11.. 

coTTOH  PBsss.  a  nuuiber  of  years  after,  any  more  than  the  nver  is  a  port  at 
other  places.  Port,  with  us,  has  a  definite  meaning,  and  that 
of  New  Orleans  specific  boundaries,  and  it  was  not  until  1821 
that  the  Legislature  extended  it  to  the  place  in  controversy. 
Afterwards  Congress  extended  it  to  the  limits  of  the  three  Mu- 
nicipalities;  2  Moreau's  Dig.,  269 ;  9  Laws  U.  S.,  593.  I  am 
not  aware  of  the  law  which  says,  when  the  Legislature  extends 
the  port  of  a  city,  that  the  citizens  thereby  are  deprived  of  their 
rights  to  their  property. 

I  have  no  apprehension  that  the  city  will  be  cut  off  from  the 
river  by  an  increeise  of  the  batture,  and  if  there  is  one  mode 
more  effective  than  another  by  which  such  an  apprehension  is 
to  be  realized,  it  is  by  placing,  hors  du  commerce^  a  large  space 
in  its  front  which  could  not  be  disposed  of,  except  by  the  Lcf" 
^islature  or  Congress. 

The  Code  specifies  the  rights,  privileges  and  uses  to  whi^li 
the  public  are  entitled  upon  the  shores  and  banks  of  rivers, 
and  in  the  ports  and  harbors,  and  I  am  disposed  to  give  full  ef- 
fect to  .them.  As  long  as  the  public  has  need  of  the  use  of  the 
bank  of  the  river,  the  levee  and  batture  in  front  of  ii  ibr  the 
convenience  of  the  citizens  and  for  commercial  purposes,  I 
thing  it  is  entitled  to  such  use,  and  the  Municipality  the  right  to 
the  administration ;  the  soil  remaining  in  the  proprietors  and 
owners  of  the  front  lots.  Whenever  the  space  shall  become 
so  large  as  not  to  be  wanting  for  public  use,  the  law  provides 
a  mode  for  extending  the  levee,  and  putting  the  owners  in  pos- 
session ;  La.  Code,  arts. 

I  therefore  am  of  opinion  that  the  judgment  of  the  Parish 

« 

Court  shotdd  be  reversed]so  far  as  stated  in  the  judgment,  order- 
ed to  be  recorded,  and  the  rights  of  the  parties  must  be  regu- 
lated by  it. 
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Marik^s  /.,  du8mting.^^The  plaintifis  claim/or  theptAUc  use  ifiAtim   I)is« 
and  benefit  a  square  of  ground  between  Front  and  New  Levee  .    ^    '       1- 
streets,  in  front  of  the  faubourgs  Delord  and  Saulet,  which  they  *^"^'^"" 
allege  to  be  a  locue  publicue^  and  to  have  been  illegally  occu-    i     ^• 
pied  by  the  defendants.    They  claim  also  bs  ^  locus  publieua  cottov  rsssiL 
the  batture  formed  or  to  be  formed  before  said  Front  street^ 
which  they  allege,  the  defendants  claim   and  partly  occupy 
without  title,  and  they  pray  that  the  defendants  may  be  en« 
joined  from  any  use,  occupation  or  possession  thereof. 

As  to  that  part  of  the  petition  which  relates  to  the  square  of 
ground,  the  defendants  pleaded,  as  resjudieata^  a  judgment  of 
this  court  in  the  case  of  Henderson  et  al.  vs.  the  Mayor  of 
New-Orleans  et  al.;  8  La.  Reports,  563.  Being  vendees  of 
the  plaintiffs  in  that  suit,  they  deny  the  present  plaintifis'  title 
to  any  part  of  the  premises.  They  aver  that  they  are  riparian 
proprietors,  and  as  such,  entitled  to  any  batture  formed  or  to 
be  formed  in  front  of  their  property.  They  set  up  title  in  them- 
selves, through  several  mesne  conveyances  from  the  original 
grantee  of  the  king  of  France,  and  allege  that  their  rights,  or 
those  of  the  persons  imder  whom  they  claim,  have  been  frequent- 
ly recognized  by  the  Mayor  and  Aldermen  of  the  City  of  New- 
Orleans,  and  by  the  plaintiffii,  by  putting  them  into  possession 
of  sundry  portions  of  the  batture  successively  formed  in  front 
of  their  property  and  attached  thereto,  since  the  act  of  incor- 
poration of  the  city;  by  charging  these  respondents  with  all  the 
burdens  and  duties  of  riparian  proprietors,  and  by  doing  various 
other  acts  and  things  by  which  the  right,  title  and  ownership  of 
the  defendants  in  and  to  the  property  and  rights  in  controversy 
were  distinctly  recognised.    They  also  pleaded  prescription. 

The  exception  of  res  judicata  was  sustained  so  far  as  it  re* 
latea  to  the  square  of  ground,  but  overruled  in  regard  to  the 
batture  formed  or  to  be  formed  outside  thereof.  There  was 
judgment  in  favor  of  the  plaintiffs,  for  the  alluvion  formed  or 
to  be  formed  along  the  levee,  opposite  to  the  square  of  ground» 
4bc.f  &c. 
The  plaintiffs  have  not  appealed,  but  have  prayed  that  the 
VOL.    xvin. 
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EArnAv    Uit.  judgment  siistaining  the  plea  of  res  judicata,  so  far  as  it  regards 
prti,      .^  ^Y^^  square  of  ground,  be  amended  in  their  faror,  and  oathis 

MUHiciPALiTT  part  of  the  case,  I  have  come  to  the  same  conclusion  as  tlie 
««.         other  members  of  this  court. 

coTTOH  PBxai.  The  facts  of  the  case  are  these.  In  the  early  part  of  the  last 
century,  the  city  of  New-Orleans  was  founded  by  the  tken 
king^s  grantee  of  the  colony  of  Louisiana,  viz.:  the  West  India 
Company,  according  to  a  plan  which  has  been  printed  in  the 
comer  of  the  large  plan  or  map  of  the  city  of  New-Orleans,  pub- 
lished by  Francis  B.  Ogden,  in  the  year  1829.  Soon  after,  a  tract 
of  land  immediately  above  the  city  and  extending  32  arpents  in 
front  along  the  Mississippi,  was  granted  by  the  Company  to 
Bienville,  who  sold  it  to  the  Jesuits,  and  the  latter  owned  it 
until  the  dissolution  of  their  order  in  1768,  when  it  was  con- 
fiscated, divided  into  smaller  tracts  and  sold.  Gravier,  Delord, 
and  Saulet,  by  several  mesne  conveyances,  became  the  pro- 
prietors of  these  tracts  or  a  part  of  them.  In  the  year  1788, 
the  tract  contiguous  to  the  city  was  laid  out  into  a  faubourg  by 
Grravier.  The  assent  of  government  to  the  erection  results  from  an 
order  which  the  Baron  de  Carondelet,  Governor  of  the  Province, 
afterwards  gave  to  Gravier,  to  depositthe  planof  his  ftaabourgin 
the  archives  of  the  Cabildo,  and  by  the  subsequent  appointment 
of  Alcaldes  de  Barrios,  Syndics  and  inferior  public  officers,  and 
the  extension  of  the  ci|y  government  over  the  faubourg,  b 
the  year  1805v  the  city  of  New-Orleans  was  kicorporated  by  an 
act  of  the  Legislative  Council  of  the  Territory  of  Orleans,  and 
its  limits  emended  to  a  considerable  distance  lipwardSf  covering 
the  tracts  purchased  by  Gifevier,  Delord  and  Saulet,  In  Fe- 
bruary, 1809,  Madsme  Delord  erected  her  plantation  into  a 
ikubourg,  and  it  is  expressly  stated  on  the  face  of  her  plan,  that 
it  is  intended  a6  an  extension' and  continuatioii  of  Grarier's  fau- 
bourg or  of  the  city  of  New-Orleans. 

Saulet  soon  after  followed  the  example  of  Madame  Deloid, 
and  the  plan  of  his  faubourg  expressly  stdtes  its  being  made 
in  extension  and  continuation  of  her  faubourg. 
There  appears  on  Madame  Delord^s  plan,  outside  of  the 
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levee*  a  trapezium  of  land,  which,  on  the  28th  day  of  May,  EAnrsir  Dii. 
in  the  same  year,  she  sold  to  Larchev^ue   or  Larche,  as     ^"^^      ~ 

ioliOWS :  1CU.ICIFALITI 

HO.  2. 

**  Trois  terrains,  situ^  sur  la  batture,  en  face  de  son  ha-         «•• 

OftLBAHt 

bkation,  bom^s  d'un  c6t£  par  le  Sieur  Bellechasse,  et  de  gottov  fmsi. 
I'antre  par  le  Sieor  Saulet,  conform^ment  au  plan,  fait  par 
Mr.  Barth^lemy  Lafon,  en  date  du  vingt  Mars  dernier,  ^tant 
a  la  charge  de  faire  et  r^parer  le  chemin  et  lev^e   en  face 
da  dit  terrain." 

This  trapezium  was  afterwards  much  enlarged  by  alluvion, 
and  the  latter,  by  several  mesne  conveyances,  became  the 
property  of  the  defendants,  and  included  the  locus  in  quo, 
which  is  the  subject  of  the  present  suit.  It  is,  therefore, 
proper  to  give  an  accurate  description  of  it,  in  doing  which 
it  becomes  necessary  to  notice  the  adjoining  grounds. 

The  line  between  the  plantations  of  Saulet  and  Delord 
ran  very  obliquely  from  the  river;  the  old  levee  ran  along 
the  king's  highway  or  Tchapitoulas  street.  Previous  to  1806, 
Madame  Delord  had  constructed  a  new  levee,  about  one  square 
or  three  hundred  feet  from  the  old  levee,  thus  taking  in  a 
portion  of  the  batture ;  the  precise  date  when  this  was  done, 
is  not  ascertained,  but  it  appears  to  have  been  before  her  plan- 
tation  was  converted  into  a  faubourg.  Inside  of  the  new  levee, 
Madame  Delord  had  laid  out  a  street  which  was  called  New 
Levee  street ;  the  new  levee  and  the  street  did  not  run  direct 
as  far  as  the  line  of  Saulet,  but  at  some  distance,  say  three 
or  four  hundred  feet,  if  we  may  judge  from  the  plan  and 
scale,  made  an  insett  or  turn  from  the  river,  and  ran  towards 
the  old  levee  and  king's  road,  .until  it  intersected  the  aforesaid 
oblique  line.  There  was  thus  left  a  triangular  trapezium  or  ir- 
regular piece  of  ground,  lying  between  the  oblique  line  of 
Saulet  and  the  insett  of  the  new  levee.  New  Levee  street 
stopped  at  Ro£Sgnac  street,  and  persons  who  were  proceeding 
out  of  the  city,  along  the  former,  were  thus  compelled  to  go 
into  the  king's  road  at  Roffignac  street.  The  shape  of  this 
piece  of  ground  was  such  that  it  ran  to  a  point  formed  by  the 
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Zkmtar   Dn.  oblique  line  of  Saulet  and  the  insett  of  the  new  leyeet  and  to- 
AprU,  1841.^  wards  the  riyer  the  lines  diverged.    A  strip  of  this 


xvncirALiTT  34  feet  front  and  rdnning  along  the  insett  of  the  levee^  is 
vt.         marked  with  the  name  of  ^^Solet ;"  the  remainder  of  the  tia- 
cvrromw9MM,  pezium  was  the  land  sold  to  Larche. 

In  the  act  of  sale  from  Delord  to  Larche  as  quoted  above, 
the  following  charge  or  obligation  was  also  added,  to  wit,  the 
leyee  was  to  be  at  the  charge  of  Larche. 

"Etant  k  la  charge  de  faire  et  r^parer  le  chemin  et 
ley^e  en  face  du  dit  terrain/' 

From  this  description  and  contract  it  appears :  First,  that 
the  trapezium  was  outside  of  the  levee,  and  if  the  levee  is  to 
be  considered  as  the  bank  of  the  river,  then  the  trapezium  was 
a  part  of  the  bank  of  the  river. 

Second,  that  the  obligation  on  the  part  of  Larche  to  maintain 
the  levee,  was  not  intended  to  apply  to  the  old  levee,  but  was 
imposed  on  the  presumption,  that  the  new  levee  was  to  be 
continued  on  a  straight  line,  to  join  the  line  of  Saulet,  and  thus 
constitute  a  protection  against  inundation  to  the  land  sold  to 
Larche.  This  view  of  the  matter  is  also  corroborated  by  the 
words  in  which  Larche  is  charged  with  the  burden  of  the  levee, 
which  is  to  be  "en  faee;*^  and  it  was  the  charge  to  keep  up 
^  this  new  levee  which  was  thus  intended  to  be  imposed  on  him. 
We  presume  that  the  new  levee  and  street  were  afterwards  eon- 
tinued  in  a  straight  line,  and  the  land  thus  purchased  by  Laiche 
from  Delord,  t£^a«  thus  protected  by  tlie  new  levee,  and  made  to 
fall  within  it. 

In  1880,  the  City  Council  ordered  a  levee  to  be  made  in 
front  of  the  faubourgs  Delord  and  Saulet.  The  surveyor,  in 
executing  this  duty,  found  the  ground  encumbered  by  wharves, 
Aeds,  dbc.,  and  by  steam  saw  mills,  erected  by  the  then  claim- 
ants, under  whom  the  defendants  hold.  The  Mayor  ordered 
them  to  be  removed,  and  an  injunction  obtained  to  prevent  this 
was  dissolved  by  the  district  court,  and  on  appeal  this  judgment 
was  affirmed,  on  the  ground  that  all  the  land  outside  the  levee 
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bank  of  the  liTer,  and  could  not  be  encumbeied  in  any  Eaitivs   D». 
manner  whatsoever.    See  3d  La.  Rep.  668.  '^'     ' 

In  that  case  the  counsel  for  the  city  made  the  following  ad-  "'""'^;^ 
mission.    **  It  is  admitted,  that  the  plaintiffs  are  the  proprietors         ^* 
of  the  different  lots  of  ground  as  stated  in  their  petition,  and  oofRwr  m 
as  such  entitled  to  the  increase  of  the  batture  in  front  of  the 
same."    6  La.  Reports,  419.    And  the  court  was  induced  to 
act  upon  this  admissi^,  which  led  to  the  decision  in  that  suit, 
in  which  it  recognized  the  right  of  the  city,  to  have  a  new  levee 
and  road  made  in  front  of  the  locus  in  quo,  on  paying  the  de- 
fendants for  the  ground  taken  for  the  road. 

In  1816  an  ordinance  was  passed  by  the  City  Council,  re« 
quiring  the  front  proprietors  in  the  unincorporated  suburbs  to 
keep  up  the  levee,  &c,  Ac. 

In  1817  another  was  passed,  directing  diat  the  levees  join- 
ing the  estates  bordering  on  the  river  and  situated  in  front  of 
the  unincorporated  suburbs  should  continue  to  be  kept  in  re- 
pair at  the  expense  of  the  proprietors,  as  provided  for  by  the 
act  of  1816. 

In  1831  the  unincorporated  Faubourgs  Delord,  Saulet  and 
Lacourse  were  incorporated  and  required  to  pay  taxes,  and  au- 
thorized to  enjoy  the  same  rights  and  privileges  as  the  inhabi- 
tants of  the  original  city,  etc. 

We  have  been  favored  with  elaborate  arguments  and  nume- 
rous and  voluminous  briefs.  I  have  not  felt  it  my  duty  nor  my 
inclination,  and  I  have  doubted  my  ability  to  examine  the  clas- 
sical disquisition  which  has  been  given  us,  on  the  words  J^ger^ 
Hindus^  Prmdium  and  CimtoB  in  the  Roman  law,  and  I  coin- 
cide with  the  able  view  of  that  subject  which  the  second  judge 
of  this  court  has  presented  to  the  profession.  I  have  also 
thought  fit  to  escape  from  a  discussion  of  what  is  called  the  law 
of  Arenaits^  and  of  the  difference,  if  any  exists,  between  the 
rights  of  rural  and  urban  estates,  in  regard  to  alluvion.  As- 
eoming  diat  on  the  extension  and  continuation  of  the  city  over 
a  eontiguous  estate,  with  the  authority  of  the  State  and  the 
censeftt  of  the  owner,  there  is  a  like  extension  of  all  the  rights 
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EArra«ir    Dis.  and  burdens  enjoyed  and  borne  in  the  city  before  the  extension, 

Apni,      j^  ^y  gj^j  enquiry  will  be,  into  the  rights,  privileges,  dbc.  of  tlie 

MUNiciPALiTT  city  as  originaUy  founded ;  next,  into  the  consequences  of  the 

V8.         annexation  of  the  Faubourg  St.  Mary  and  that  of  the  Faubourgs 

0IILE4VS  _     .        , 

COTTON  FBEIB.     i-'ClOra. 

For  the  better  understanding  of  the  conclusions  to  which  I 
have  come,  I  am  to  examine  the  efiect  of  the  plan  of  the  city  of 
New  Orleans,  as  originally  laid  out  on  the  ground  which  it  co- 
vers, and  the  part  of  the  river  in  front  of  it.  The  plan  is  con- 
clusive evidence  of  the  intention  of  the  founder  to  retain  no 
property  on  any  part  of  the  ground  within  the  designated  limits 
except  the  square  before  the  church  and  the  lots,  which  appear 
to  have  been  intended  for  the  occupation  of  individuals  who 
might  obtain  them  by  sale  or  donation.  The  square  being- 
marked  Place  D*JlrmeSj  was  evidently  reserved  for  military 
purposes,  and  it  is  an  historical  fact  that  between  the  years 
1730  and  1757  barracks  were  built  on  it  along  Saint  Peter  and 
Saint  Anne  streets.  Our  jurisprudence  is  unacquainted  with 
the  division  of  property  known  to  the  Romans  as  RtB  Sa* 
eras. 

The  spot  marked  on  the  plan  for  a  church  has  been  viewed 
as  a  donation  to  the  religious  order,  who  exercised  the  clerical 
functions  in  the  colony.  In  no  part  of  the  plan  is  there  desig- 
nated any  lots  to  the  particular  use  of  the  city,  for  jails,  mar- 
ket-houses, town  halls,  &c.  &c.  So  that  with  the  exception  of 
the  spot  for  the  church,  the  square  before  it,  and  the  lots,  every 
inch  of  ground  comes  under  the  denomination  of  a  locus  ptdh 
licuSj  or  ground  dedicated  to  the  public  as  streets,  quay,  etc., 
etc.,  for  the  benefit  not  only  of  the  inhabitants  of  the  city  and 
of  the  colony  but  of  all  the  subjects  of  the  King  and  even  of 
aliens. 

This  conclusion  rests  upon  the  principle  that  the  plan  having 
separated  by  distinct  lines  what  was  retained  by  the  founders 
for  future  disposition,  all  the  rest  was  evidently  abandoned  by 
.  ^hem. 

The  nature  of  the  right  thus  acquired  by  the  public  was  one 
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of  absolute  property  and  not  of  use  only.  When  the  whole  Bitnwi  Dit. 
or  any  part  of  a  loeiu  publicus  ceases  to  be  applicable  to  its  '^^^  — 
original  destination,  the  sovereign,  who  has  the  regulation  of  "''*^^'^"" 
the  use  o(  loci  ptiblici^  may  direct  its  future  application  to  any  ««• 

Other  object  of  common  utility  to  the  inhabitants  of  the  place,  cotton  vbbu. 
and  if  necessary  to  order  the  sale  of  it  on  a  ground  rent  for  the 
benefit  of  the  city,  or  apply  the  proceeds  of  the  sale  in  the 
same  manner. 

In  order  to  establish  that  there  is  no  need  of  any  other  evi- 
dence in  the  plan  of  a  city  of  the  dedication  of  any  part  of  the 
ground  covered  by  it  to  the  public,  except  the  negative  one 
which  results  from  its  not  being  laid  out  into  lots  or  in  any  other 
manner  designated  as  intended  for  another  object,  I  refer  to  the 
decision  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Cincinnati  vs.  the  Lessee  of  White ;  6  Peters,  492.  With 
regard  to  the  whole  space  between  Front  street  and  the  river 
in  that  case,  the  court  grounded  their  opinion  on  the  circum- 
stance that  this  space  was  left  open  and  not  divided  into  lots. 

That  decision  was  the  basis  of  my  opinion  in  the  case  of 
Cucullu  &  De  Armas  vs.  the  Mayor  et  al.,  which  was  sanc- 
tioned by  the  Supreme  Court  of  the  United  States  in  the  case 
of  the  Mayor,  &g.  vs.  the  United  States  in  error.— 10  Peters, 
662. 

In  order  to  show  that  the  public  have  the  absolute  property 
and  not  the  use  only  of  loci  publici  I  refer  to  the  cases  cited 
in  Cucullu  et  al.  vs.  the  Mayor  et  al ;  6  La.  Rep.,  Id2.  In  one 
of  which  the  French  King  ordered  houses  to  be  built  upon  & 
quay,  reserving  a  ground  rent  thereon  for  the  use  of  the  city ; 
the  right  of  which  would  have  expired  on  that  part  of  the  quay' 
ceasing  to  be  applicable  to  its  original  destination,  if  the  sove^ 
reign  or  founder  had  parted^only  with  the  use. 

If  the  Supreme  Court  of  the  United  States  had  thought  that 
the  West  India  Company  parted  only  with  the  use  of  the  quay 
or  large  strip  of  ground  in  front  of  the  city  of  New  Orleans,* 
they  would  have  given  judgment  for  the  United  States  in  the 
case  of  the  Mayor  vs.  the  United  States  in  error,  for  that  por-^ 
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Eabtsbv    Dm.  tion  of  the  quay  which  had  been  diFided  into  aquaies  and  lots 

Avril    1841  • 

^^'      -1,  and  sold,  as  this  part  of  the  quay  had  ceased  to  be  applicahU 
xuHiciFAUTT  (q  ^(3  orififinal  destination ;  for  the  United  States  had  succeeded 

wo.  8.  ^  ' 

V.  to  the  rights  of  the  West  India  Company  by  the  treaty  of  ces*^ 

coTTOH  FBiMi  siou,  aud  would  have  succeeded  to  the  ownership  of  the  pro- 
perty if  the  use  only  had  been  granted. 

I  am  now  to  examine  the  effect  of  the  plan  on  the  part  of  the 
river  in  front  of  the  city,  or  rather  the  port  of  New  Orleans. 

A  sea  port  consists  of  two  principal  parts:  the  one  within 
and  the  other  without  the  river.  The  first  is  that  on  which 
vessels  lie  at  anchor,  and  was  by  the  Romans  called  ttaiio. 

*'  Stationem  dicimus  k  statuendo.  Is  igitur  locus  demons 
Btratur,  ubicunque  naves  tuto  stare  passunt.'*— ^.  lib.  4S,  tit. 
12, 1.  1,  sec.  13. 

The  second  is  that  part  on  land  destined  to  the  reception  of 
merchandize  landed  or  to  be  shipped ;  in  the  plan  this  is  called 
the  €luai«  It  includes  the  whole  space  between  the  levee  and 
the  first  line  of  lots,  for  the  word  ''  Qtiai,"  is  written  twice 
thereon  at  an  equal  distance  from  the  lots  and  the  levee.  This 
latter  part  as  well  as  the  other  is  public,  for  the  law  says  *^  Flo- 
mina  et  porttu  publics  sunt."  If  the  part  which  was  within 
the  river  was  the  only  one  that  was  public  it  would  have  been 
useless  to  have  told  us,  *'  Flumina  e^por/tis  publica  sunt.'*  It 
would  have  sufiiced  to  have  said  '*  Flumina  publica  sunt,**  for 
the  river  includes  the  statio  and  after  having  told  us  that  the 
whole  was  public  it  would  have  been  useless  to  have  said  that 
a  part  was  so. 

This  view  of  the  subject  is  supported  by  the  authority  of 
Sir  Matthew  Hale,  in  his  treatise,  ^*  De  Portibus  Maris." 

**  A  port  is  quid  aggregatum,  consisting  of  somewhat  that  is 
natural,  viz :  an  access  to  the  sea,  whereby  ships  may  conve- 
niently come  \  a  safe  situation  against  winds  where  they  may 
conveniently  lie ;  and  a  good  shore  where  they  may  well  un- 
lade." 

"  Something  that  is  artificial,  as  keys  and  wharfs  and  crai;u 
and  warehouses  and  houses  of  common  receipt;  and  some- 
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thing  that  is  civil,  viz :  privileges  and  franchises,  jus  appli,  EAvrmii    Dit. 
eandifjus  mercati^  and  divers  other  additaments  given  to  it  by      ^  — 

civil  authority."  muhicipalitx 

The  Gtuai  being  a  public  place  lying  between  the  lots  and  «*• 

OBJJtkVt 

the  river  would  prevent  the  owners  of  the  lots  from  having  any  cotton  prbm. 
property  in  the  banks  of  the  river,  even  if  any  such  could  be 
held  by  individuals  within  a  pott ;  for  the  lots  are  not  conti- 
guous thereto ;  and  in  a  sea  port  exclusively  destined  to  com- 
merce, the  property  of  any  individual  is  inconsistent  with  the 
destination  df  that  part  of  the  port. 

Elsewhere,  the  banks  of  the  river  are  the  property  of  the 
owners  of  contiguous  estates,  although  the  public  has  the  Use 
of  them ;  a  fisherman  may  fasten  his  bark  to  the  trees  on  the 
banks ;  he  may  erect  a  hut  or  cabin  to  shelter  himself  from  the 
weather ;  he  may  dry  his  net  thereon ;  all  have  a  right  to  a 
tow-path;  but  in  a  sea-port  there  are  no  trees  to  which  a  batk 
may  be  fastened ;  the  extension  of  a  net  to  dry  could  never  be 
permitted ;  no  hut  or  cabin  could  be  tolerated ;  no  tow-path  is 
needed  or  could  be  used ;  no  property  in  the  bank  cigi  exist  in 
any  individual,  because  the  bank  is  part  of  the  port  and  the 
whole  port  is  public ;  besides  there  is  no  private  estate  Conti- 
gnons  to  the  river;  the  ground  Contiguous  theretd  haviiig  been 
dedicated  to  the  public  as  a  Ctuai,  or  part  bf  the  pott,  and  as 
Btich  not  being  susceptible  of  priv&te  otvnership,  and  being  hots 
de  commerce.  It  therefore  follows  that  if  an  alluvion  was 
fotnied  In  the  pott  it  ^ould  partake  of  the  natiite  of  the  ground 
ddntiguous  to  the  river,  and  be,  like  it,  a  locUs  publidus.  i 

A  second  reason  why  the  alluvion  thtts  formed  should  not 
Wcome  the  property  of  the  owner  of  the  lot  immediately  op- 
posite thereto,  is,  that  the  city  must  be  the  immediate  suflferet 
by  the  first  encrdachmetit  df  the  river.  If  the  levee,  the  qUai, 
or  the  street  which  tuns  along  the  first  line  df  lots  be  Cafried 
ilway,  a  iler^  levee,  a  new  quai  and  a  new  street  must  be  pro« 
vided  out  of  the  cdffers  df  the  city.  The  letee  must  be  main- 
tained aild  repaired  in  the  same  manner.  To  these  charges 
the  owners  of  the  lots  on  Levee  street  do  not  contrihute  one 
33        VOL.     XVIII. 
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EAiTBmii  DiB.  cent  more  than  the  owner  of  any  other  lot  in  the  city.  If  the 
^prw.  j^  owner  of  every  lot  must  he  an  equal  sufferer  from  the  action 
MORiciFAUTT  ^f  i\^q  j^y^j  q^  ^^3  hsjok  how  Can  it  he  said  that  the  owners 

HO,    «.  '  '  ^ 

«••  of  those  in  the  front  street  are  exclusively  to  enjoy  the  henefit 

J^ir^V*.  of  aUtivion  T  "  Eum  seqa«itar  commoda.  quen<  seqnuntor  in- 
commoda.'*  A  third  reason  is,  that  every  lot  appears  hy  the 
plan  to  he  an  ager  limitatus.  It  has  heen  urged— first,  either 
that  there  is  no  ager  limitatus  or  else  that  all  fields  are  agti  li- 
mitati ;  in  other  words,  that  the  doctrine  of  ager  limitatus  does 
not  exist.  I  think  it  does  :  every  field  that  is  not  hounded  by 
water  is  an  ager  limitatus,  fof  it  catinot  be  diminished  except 
by  an  earthquake,,  which  is  an  e^t^i  so  rare  as  not  to  be  taken 
into  view  in  the  regulation  of  civil  rights,  nor  can  it  bs  in- 
creased. Every  field  that  has  ai  sea,  lake  or  river  for  one  o( 
its  boundaries,  is  susceptible  of  increase  or  diminution ;  the 
first  is  an  ager  limitatus  ;  the  second  an  ager  arcijinious. 

All  the  lots  in  New  Orleans  are  agri  limitatif  for  as  the 
street  runs  along  the  river  in  front  of  them  none  of  t^em  are 
bounded  by  the  river ;  and  as  the  street  is  not  at  their  risk  and 
charge,  they  cannot  be  injured  by  the  action  of  the  water 
thereon. 


The  law  '*  in  agrin^^'*  is  urged  to  be  an  act  of  positive 
lation :  the  application  of  it  to  land  granted  to  soldiers  is  indeed 
of  this  kind,  for  the  reason  expressed  in  the  law  itself,  to  wit: 
that  it  might  be  known  what  lands  remained  at  the  disposal  of 
the  State  after  the  distribution  to  the  soldiers. 

A  similar  instance  exists  in  the  laws  af  the  United  States  in 
regard  to  the  division  of  public  lands,  into  ranges,  tovnish^, 
sections,  etc. 

A  fourth  reason  is  the  intervention  of  a  street  between  the 
lot^^d  the  river.  One  of  the  counsel  for  the  defendants  (Mr. 
Hunt)  denies  this  position  and  contends  absolntely  that  the  in- 
tervention of  a  public  road  does  not  form  an  obstacle  to  the 
acquisition  of  the  aUnrion ;  and  relies  on  the  decision  of  dik 
court  in  the  caae  of  Morgan  vs.  Livingslon,  6  Martin,  p.  19; 
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and  he  reminds  me,  that  I  had  the  honor  of  heing  the  organ  of  CjimRir   D». 
the  court  in  that  case.  ^"        _ 

The  reasons  for  the  opinion  there  given  will  be  stated  here-  ««^»Jci^rALiTT 
after.  »*• 

This  case  cannot  avail  him,  for  the  plaintiff  claimed  his  title  canon 
to  the  alluvion  through  several  mesne  conveyances  from  the 
original  grantee ;  and  it  was  aUowed  to  him  avowedly  on  the 
ground,  that,  as  successor  to  that  grantee  he  was  bound  to  keep 
ap  the  road,  and  if  it  was  lost  to  furnish  another ;  and  that  the 
property  was  still  rural,  the  assent  of  the  Spanish  government 
to  the  erection  of  Ghravier's  faubourg,  not  having  been  given 
until  the  arrival  of  the  Baron  de  Carondelet  in  Louisiana  seve* 
ral  years  after  Gravier's  sale  to  Poeyfarr^,  under  whom  the 
plaintiff  claimed. 

The  other  case  on  which  this  counsel  relies  is  one  of  the 
Court  of  Cassation.  That  tribunal  formed  its  judgment  on  an 
article  of  the  Code  Napoleon,  the  examination  of  which  would 
not  assist  us,  and  on  several  laws  quoted  from  the  Corpus  Juris 
Civilis. 

It  appears  to  me  that  we  cannot  allow  to  the  defendants  the 
benefit  of  the  Roman  laws  if  they  be  invoked  for  the  purpose 
of  establishing  that  an  estate  not  bound  to  furnish  a  new  road 
on  the  destruction  of  the  old  one,  is  entitled  to  the  alluvion 
notwithstanding  the  intervention  of  a  road ;  for  in  that  respect 
they  are  not  declaratory  of  the  natural  law  nor  grounded  there- 
on ;  but  on  the  contrary,  are  positive  and  arbitrary  laws,  de- 
riving all  their  force  not  from  reason  but  from  the  will  of  the 
prince.  Qrotius  holds  that  there  is  no  principle  of  the  natural 
law  which  justifies  the  position  that  the  owners  of  estates,  se- 
parated by  a  public  road  from  the  river,  have  a  rigbt  to  the 
alluvion,  unless  it  be  an  estate  which  owes  the  road, ''  qui 
viam  debet."— Gro.  de  j.,  b.  et  p.  2,  8,  17. 

If  the  law  under  consideration  is  to  be  extended  to  a  case  in 
which  the  soil  of  the  road  be  the  property  of  a  parish,  it  is  de- 
rogatory to,  and  in  direct  violation  of  the  natural  law,  for  in  that 
jCine  the  benefit  and  the  burden  are  separated ;  the  benefit  goes 
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£AiT£ft«   Dit.  to  the  owner  of  the  estate,  and  the  loss  is  borne  by  the  ipKosiu 

^  *     -L,     Let  us,  however,  examine  those  'Roman  laws  on  whicli  the 

MuviciFkLiTT  Court  of  Cassation  relies.    They  first  referus  to  the  law  "Pwte, 

9s.         lek''  of  the  Institutes,  which  defines  the  alluvion;  next,  to  the  law 

oblbahs 

ooTTOK  piEsa.  ''  in  agris  limitatis,''  of  the  Digest ;  next,  to  the  Institutes,  B. 
2,  tit.  1,  sec.  4,  "  Riparum;"  and  lastly  to  the  law  *^  Atticas," 
ff.  41,  1,  88. 

None  of  these  except  the  law  Atticus  supports  the  proposi- 
tion that  the  intervention  of  a  highway  between  a  river  and 
afield  does  not  prevent  the  acquisition  of  alluvion  by  thektter, 
and  this  law  gives  98  a  reason  for  the  acquisition  that  the  fidd 
owes  the  road ;  id  est,  as  Grotius  says,  a  field,  **  qui  debet 
viam." 

*'  Nee  tamen  impedimento  viam  esse  (ait,)  quo  minaa  nget^ 
qui  trans  viam  alluvioni  relictus  est,  Attii  fieret ;  nam  ipiafuo^e 
viafunditsset:'—«.  41,  1,  38. 

*'  Fundi,  et  per  hoc  Attii,  quod  est  verum  quantum  ad  emo* 
Inmentum  non  ad  proprietatem."  "  Item  quo  ad  incommodmn, 
quia  si  quandoque  destruitur,  ex  eodem  fundo  juxta  quod  est 
repuratur.'*  There  are  other  laws  in  the  Digest  to  the  same 
effect :  '*  Aem  via  publica  vel  fluminis  impetu  vel  ruina  amissa 
est,  vidmus  proximus  viam  prmntare  debet."  ff.  8.  6.  14. 
Gothofredi  has  the  foUowing  note,  *'sed  impensa  publics,"  but 
the  Gloss,  adds,  *'  sed  contra  observatur."  *'  Si  viie  publica 
commeatus  sit,  vel  via  cokctata,  interveniunt  magistratu8."^ff.. 
43,  8, 1,  25.  On  this  law,  Gothofredi  has  the  following  note: 
'*  Ut  scilicet  vicini,  viam  preestant."  The  neighbors  axe  td  fur- 
nish a  road,  but  it  is  not  said  that  they  are  to  be  paid  for  it. 

From  these  I  conclude  that  under  the  Roman  law,  high- 
ways were  charges  on  the  estates  through  which  they  run; 
and  I  presume  that  they  are  so  in  France,  otherwise  the  law 
Atticus  does  not  support  the  decision  of  the  Court  of  Cassation. 
That  court  has  however  held  in  a  decree  of  the  12th  Decem- 
ber, 1832,  ch.  civ.  13  Sirey  1,1,  that  the  communes,  being 
/owners  of  vicinal  ways  (chemins  vicinaux)  and  bound  to  keep 
^hem  m  order  and  to  refurnish  them  if  there  be  occasion  for  itt 
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aie  alone  entitled  to  the  alluvion  fonned  before  them :  as  in  the  EAmmir    Dit. 

case  cited  by  the  counsel,  the  owner  of  the  estate  over  the  way      ^'^^^' 

is  entitled  to  the  alluvion.     The  probable  ground  of  the  dis-  miiriciPALiTT 
tinction  is»  that  in  a  chemin  communal,  the  estate  before  which  tw. 

it  was  is  bound  to  furnish  another  in  case  of  its  destruction. 

Taking  these  two  decisions  of  the  Court  of  Cassation  as  my 
guide,  I  must  say  that,  as  the  owner  of  a  lot  in  New  Orleans  is 
not  bound  to  furnish  another  street,  if  the  former  be  destroyed, 
the  intervention  of  the  street  prevents  the  acquisition  of  alluvion 
by  the  lot.  One  of  the  learned  counsel  has,  however,  urged, 
Ihat  a  new  street  must  be  funushed  by  the  owners  of  the  con- 
tjgaous  lots.  He  has  cited  no  authority,  but  has  supported  his 
position  on  the  alleged  ground,  that  the  owner  of  the  lot  is  the 
riparious  proprietor.  This  cannot  be  admitted.  First,  because 
the  intervention  of  the  street  prevents  the  lot  from  being 
siparious.  Second,  because  riparious  estates  on  the  Mississippi 
are  bound  to  furnish  a  road,  in  consequence  of  an  express  clause 
in  the  grant,  which  binds  them  thereto ;  and  there  is  no  such 
ckuise  in  the  grant  of  the  lot.  I  conclude  then,  that  none  of 
the  iota  in  the  city  of  New  Orleans  can  have  any  right  to  the 
aUnvion  fonned  before  them. 

The  Supreme  Court  of  the  United  States  has  taught  me,  that 
such  an  alluvion  belongs  to  the  city  as  a  locus  publietM^  be« 
cause,  *'  if  it  claim  the  original  dedication  to  the  river,  it  hoi 
M  the  rights  and  privileges  of  riparian  proprietor."  Mayor 
vs.  U.  S.  in  Error,  10  Peters,  717.  We  have  already  seen, 
that  it  has  all  the  riparian  burdens. 

I  am  now  to  enquire  whether  there  is  any  difference  with  re- 
gard to  the  ground  covered  by  the  Faubourg  St.  Mary,  which 
is  immediately  above  the  city  and  contiguous  thereto. 

Whatever  evidence  of  the  dedication  to  public  use  by  the 
founder  of  the  city  of  New  Orleans  results  from  the  plan,  which 
preceded  the  sale  of  lots  therein,  must  result  of  the  like  dedi- 
cation by  Gravier  from  the  plan  of  his  faubourg ;  for  Ghravier 
was  as  much  the  founder  of  his  faubourg  as  the  West  India 
Company  was  of  the  city. 
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EisTcim    Dit.      This  plan  is  evidently  that  of  a  continuation  and  extension  of 

JlffrU,  1    u^  ^j^^  ^j^y  ,  jji  ^j^^  streets  of  New  Orleans  are  continued  through 

xviriGiPALiTT  the  faubourg.    The  river  forming  a  curve  at  the  end  of  the 

vf.  city,  a  new  row  of  squares  was  added,  and  the  first  or  front 

coTToir  FBnt.  street  bf  the  city  became  the  second  of  the  faubourg. 

The  whole  space  between  the  new  row  of  squares  and  ths 
Where  the  plan  levee  was  left  Open,  evidently  as  the  quai  of  the  faubourg, 
bourg   fronting     In  the  case  of  Cucullu  and  De  Armas  vs.  the  Mayor,  I 
river,  or  the  sea,  adopted  the  suggestion  of  the  counsel  for  the  appellant,  that  the 


^ace* between  ^^^^  quai,  written  twice  on  the  space  between  the  frontlets 
tte  front  row  of  ^nd  the  levee,  evidently  shows,  what  would  otherwise  appear 

houset  or  street,  .  .  . 

and  the  water,  it  from  a  mere  inspection  of  the  plan,  that  the  space  was  design 
the  port,  and  is  nated  as  a  part  of  the  port :  and  I  reiCerate  that  the  absence  of 
dedicated  ^  '^^  word  quai  would  not  have  made  any  impression  on  my 
public  uses,  mjnd,  nor  changed  my  opinion  as  to  the  right  of  the  public  in 
otHer    designa-  that  space  of  ground. 

tion  whatever.         ,«,  ^       ,        ,  ,      ^        .         /.    i         11  ^  v  j 

The  abandonment  by  Gravier  of  the  whole  ground  beyond 
the  levee  as  a  locus  publicus,  was  equally  manifested  by  the 
plan,  and  still  farther  by  the  occupation  and  use  which  he  per 
mitted  the  people  to  make  of  it.  From  the  year  17S8  to  1806, 
the  inhabitants  of  New  Orleans  resorted  to  the  large  alluvion 
which  had  been  formed  beyond  the  levee,  for  sand,  to  raise  the 
streets  and  lots,  as  they  would  have  resorted  to  a  common  of 
turbary  for  the  purpose  of  getting  turf,  without  ever  having 
been  disturbed  by  the  former  owner.  And  we  are  informed  by 
the  court,  in  the  case  of  Gravier  vs.  the  Mayor,  hereafter 
quoted,  that  he  made  abundant  declarations  of  his  having  aban- 
doned the  land  beyond  the  levee  to  the  public  use ;  declarations 
which  confirm  the  evidence,  which  results  from  his  plan  and 
conduct. 

In  the  latter  year  his  heir,  probably  at  the  suggestion  of 
others,  resorted  to  a  suit  against  the  Mayor  and  Aldermen  of 
the  city  of  New  Orleans,  to  be  quieted  in  the  possession  of  that 
alluvion.  His  claim  was  resisted  on  the  ground,  that  his  an- 
cestor had  abandoned  and  dedicated  to  the  public  use  as  a 
locus  publicus,  all  the  space  before  the  froqt  row  of  squares  in 
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the  faubonrg.    No  evidence  of  this  abandonment  and  dedica-  Eisrimir   D10. 
tion  was  offered,  except  the  parol  evidence  of  declarations  which      ^^ 
he  had  made  to  that  effect.    There  was  no  attempt  to  prove  "^""^''^wtt 
this  dedication  by  the  production  of  plans,  as  in  the  case  of  ««• 

•^  *  ORLEANS 

CucuUu  and  De  Armas  against  the  Mayor  et  al.;  and  in  the  cottoh  frim. 
Supreme  Court  of  the  United  States,  in  the  case  of  the  Mayor 
▼s.  United  States  in  Error,  10  Peters,  622 ;  or  of  other  written 
evidence.     The  plaintiff  succeeded  through  the  gross  neglect 
of  his  opponent,  in  failing  to  produce  legal  evidence. 

Judge  Matthews,  in  delivering  the  opinion  of  the  court,  said, 
*'7%e  evidence  of  abandonment  is  merely  conversation  which 
passed  a  long  time  ago.  It  would  he  dangerous  to  divest 
a  man  of  his  property  upon  evidence  of  such  declarations^ 
tinihout  any  proof  of  a  consideration.'^^  Ist  Condensed  Re- 
ports, 454. 

The  anonymous  counsel  fdr  the  plaintiffs  very  appropriately 
observes,  *'  The  great  mass  of  mankind  have  a  clear  and,  as  it 
Were,  intuitive  perception  df  what  is  just  and  right ;  and  though 
it  be  not  always  able  to  assign  a  satisfactory  reason  for  its 
opinions,  it  rarely  errs  in  the  judgment  which  it  forms,  espe- 
cially on  questions  involved  in  controversies,  publicly  dis- 
cussed." 

'*  The  tenacity  with  which  the  inhabitants  of  New  Orleans 
have  adhered  to  the  belief,  that  the  city  was  the  owner  of  the 
batture  in  front  of  it,  is  truly  surprising,  and  affords  a  strong 
presumption  in  favor  of  the  rights  of  the  city." 

In  August,  1813,  as  Attorney  General  of  the  State,  I  insti' 
tuted  unsuccessful  proceedings  in  the  nature  of  an  information 
against  the  vendee  of  Gravier's  heir,  claiming  for  the  public 
use  all  the  space  between  the  levee  and  the  river  in  front  of  the 
faubourg,  as  part  of  the  port  of  New  Orleans.  But  for  reasons 
which  cannot  be  mentioned  here,  no  appeal  was  taken.  In  the 
year  1819,  the  city  having  lost  all  hope  of  success  against  this 
vendee,  the  proprietors  of  the  lots  in  the  faubourg,  fronting  the 
levee,  instituted  several  suits,  in  order  to  claim  the  aUuvion  be- 
fore the  respective  lots  as  their  property.    One  of  them,  that 


264  CASES  IN  THE  SUPREME  COURT 

EisTEmv    Di8.  of  Morgan  vs.  Lmngston,  was  tried  and,  by  consent,  brought 

^'^^      -^  to  the  Supreme  Court,  with  the  intention,  that  the  judgment 

^^^vo,^%"^  pronounced  thereon,  would  put  an  end  to  all  the  other  suits. 

v«-  I  was  then  a  member  of  this  tribunal.     One  of  my  colleainies 

ORLKAKS  1.11  . 

coTTon  FKus.  was  the  judge  of  the  superior  court  of  the  territory,  who  had 
drawn  the  judgment  of  that  court  in  1807.  The  other  bad  re* 
ceived  a  power  of  attorney  from  some  of  the  heirs  of  GisTier 
in  France,  who  had  retained  their  interest  in  his  succession,  and 
this  power  containing  a  clause  of  substitution,  he  had  avafled 
himself  of  it  by  a  substitution,  in  favor  of  the  son-in-law  of  the 
parish  judge,  from  whose  court  the  appeal  came  up.  The  lat- 
ter member  of  this  court  baring  declined  sitting  in  this  case, 
it  was  submitted  to  the  other  two,  to  wit,  the  late  presiding 
judge  and  myself.  Entertaining  the  opinion,  on  which  I 
acted  as  Attorney  General  in  1813,  I  insisted  on  declaring 
that  the  premises  were  a  locus  publicus,  not  susceptible  of 
private  ownership,  and  hors  de  commerce,  on  the  same  prin- 
ciples I  had  laid  down  as  to  a  public  road,  in  the  case  of 
Renthorp  et  al.  vs.  Bourg  et  ux.,  under  circumstances  some- 
what similar,  4  Martin,  97.  My  colleague  still  entertaining 
the  opinion  he  had  formed  in  1807,  absolutely  refused  to 
concur  with  me,  and  after  a  delay  of  two  years  we  agreed 
to  act  on  the  case,  as  it  was  placed  before  us,  both  of  the 
parties  having  an  interest  to  keep  the  {Public  claim  oat  of 
tiew.  My  colleague  consented  to  abandon  the  claim  of  the 
defendant,  and  I  drew  the  judgment,  which  is  printed  in  the 
sixth  volume  of  my  reports.  The  defendant  complained  to 
the  Legislature,  and  made  an  unsuccessful  attempt  to  hare 
lis  impeached.  On  the  return  of  the  case  to  the  Parish  coort, 
the  judge  thought  it  improper  to  proceed  to  the  trial  of  the 
cases  of  the  other  front  proprietors,  as  he  might  be  charged 
tvith  partiality,  his  son-in-law  being  the  substituted  attorney  in 
fact  of  one  of  the  parties  interested.  The  suits  were  therefore 
dismissed,  and  brought  in  the  district  court ;  from  which  they 
-Were  removed  to  the  eonrt  of  the  United  States  for  the  Louisiana 
t)istrictj 
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It  18  believed,  that  the  plaintiffsf  alarmed  at  the  trouble  of  Eastekit    Dn. 

A<nril    1 841 

foUowing  their  suits  to  the  city  of  Washington,  made  a  com-    '^^V 
promise  by  abandoning  one  half  of  their  supposed  claims.  '        MUMci*iLiTT 

Shortly  after,  a  more  important   compromise    was    made  v'* 

between  the  Mayor,  Aldermen,  &c.,  of  the  city,  the  vendee  of  corxov  mw. 
some  of  Ghravier's  heirs,  and  some  of  his  other  heirs,  so  that  a 
line  was  drawn  parallel  to  the  levee,  at  a  certain  distance  from 
it,  and  the  alluvion  beyond  it  was  abandoned  to  the  city. 

In  the  case  of  Gravier  vs.  the  Mayor,  1st  Condensed  Re- 
ports, p.  661,  the  Superior  Court  of  the  late  territory  held, 
'*  ihatBertrand  Qravier  had  divested  himself  of  all  title  to  that 
,part.of  his  tract  on  which  the  Faubourg  St.  Mary  is  established 
bj  selling  the  lots  fronting  and  adjoining  the  highways,  and  if 
no  alluvion  existed  at  the  time  when  Bertrand  Gravier  ceased 
to  be  the  owner  of  t}ie  land  adjoining  the  high  road,  that  an 
alluvion  afterwards  formed  would  not  become  the  property  of 
Bertrand  Gravier." 

The  court  gave  as  a  reason  for  this  opinion,  '^  that  if  Ber- 
trand Gtravier  could  be  considered  as  the  proprietor  of  the  road 
or  of  the  levee  lying  between  this  road  and  the  river,  he  would 
nevertheless  not  possess  that  title  of  property  which  gives 
the  right  of  alluvion,  for  that  the  destruction  of  this  property 
by  the  encroachment  of  the  river  would  be  a  public  and  not 
a  private  loss,  since  it  could  not  be  appropriated,  to.  the  use 
of  any  individual  and  the  said  road  and. levee  would  have  be- 
come necessarily  liable  to  be  kept  in  repair  at  the  public  ex- 
pense." 

This  opinion  of  the  court  will  receive  considerable  support 
from  what  will  be  shown  hereafter,  to  wit:  That  the  bank  of 
the  river  can  neither  be  alienated  nor  be  retained  in  separate 
ownership  from  the  contiguous  estate  and  therefore  must  either 
belong  to  the  public  or  to  the  owners  of  lots  in  the  faubourgs  as 
a  concrete  body. 

It  is  in  accordance  with  this  principle  that  this  court  held  in 
die  cases  of  Packwood  vs.  Walden  and  Cochran  et  al.  vs.  Fort  et 
al.,  that  alluvions  now  formed  before  the^city,  are  hei  piAHci.    I 
34        vot.    xviii. 
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fiisTimv    Dit.  coincide  with  this  opinion  and  believe  that  Gravier  conld  not  be 
AprUfi^i.     considered  as  owner  of  the  levee  or  bank  of  the  river  after  he 
KuvicirAUTT  bad  ceased  to  own  the  riparious  estate. 

tit.  I  was  a  member  of  this  court  and  concurred  in  the  opinions 

comv  Vkmi.  ^  those  cases.    One  of  the  counsel  for  4he  defendants  in  com- 
menting upon  the  judgement  in  the  latter  case,  observes :  **The 
learned  judge  (Porter)  who  pronounced  the  decree  in  the  fei^ 
vor  and  glow  of  composition  supposes  a  case  which  did  ndt  in 
whid^om^in  reality  «xist,  and  expresses  upon  it  a  hasty  opinion,  thrown  out 
S!l5^*of  ^Se  i*i<5autiously  and  without  sufficient  reflection,'*  to  wit :  "  that  if 
City  of  New  Or-  the  batture  be  formed  after  the  incorporation  af  the  faubourg 
incorporation     with  the  city,  it  became  the  property  of  the  city  and  notof  tdie 
*^***tb?^^  fr^'*^  proprietors."  This  was  md«ed  an  obiter  dictum  but  clearly 


aSPwf  *of  ^  resulted  from  a  consideration  of  the  casd  before  the  court.  I 
front  proprie-  then  thought  and  still  think  that  this  court  gave  a  correct  ei* 
position  of  the  law  of  alluvion.  This  was  the  jurisprudence 
of  the  Superior  Court  of  the  late  territory  and  of  the  Supreme 
Court  of  the  State  for  upwards  of  a  quarter  of  a  century,  to 
wit :  from  the  year  1807  to  the  year  18d4,  when  Judge  Porter 
left  this  court.  Every  judge  that  sat  in  these  courts  appeais 
to  have  concurred  in  the  establishment  of  it ;  there  never  was 
a  dissenting  opinion  among  us  in  this  respect;  and  I  never 
iek  any  dissatisfaction  therewith.  In  the  case  of  New  Or- 
leans vs.  the  United  States  in  error,  10  Peters,  717,  the  Su- 
preme Court  of  the  United  States  thought,  that  *'  if  the  de- 
dication to  public  use  of  the  ground  before  the  city  of  New 
Orleans  be  established  it  would  be  of  the  highest  importance 
that  the  vacant  space  by  alluvial  formations  should  paitake  of 
the  same  character  and  be  subject  to  the  same  use  as  the  soil 
to  which  it  becomes  united."  They  added :  *'  if  this  was  not 
the  case,  by  the  continual  deposits  of  the  Mississippi,  the  city 
of  New  Orleans  would  in  the  course  of  a  few  years  be  cut  off 
from  the  river  and  its  prosperity  impaired."  "  If  the  city  can 
claim  the  original  dedication  to  the  river,  it  has  ail  the  rights 
and  privfleges  of  a  riparian  proprietor."  "  6ut  there  is  an- 
other consideration  of  great  weight  on  this  subject.    It  iippears 
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thai  the  city  from  time  immemorial  has  ))een  compelled  to  con-  E.immv  Dii. 
struct  at  great  expense  and  keep  in  repair  levees  which  resist .    ^'^^^*     -1- 
the  waters  of  the  ri?er  and  preserve  the  city  from  inunda-  "^'ioJ*it"" 
tion."  ^• 


In  applying  to  the  Fanhourg  St.  Mary,  the  principles  which  ®**'^'  '" 
the  Sapreme  Court  of  the  nation  recognized  in  the  ahove  caaes 
as  regulating  the  rights  of  the  city,  as  to  that  portion  of  it 
which  is  covered  by  the  plan  made  by  the  West  India  Compa- 
ny, it  does  not  appear  to  me  that  this  court  errs.  The  dedica- 
tion  to  public  use  of  the  ground  between  the  levee  and  the 
first  row  of  houses  in  front  of  the  Faubourg  St.  Mary  has  been 
shown.  Is  it  not  then  of  the  highest  importance  that  the  accu* 
mulations  by  alluvial  formations  should  partake  of  the  sameeha* 
racter  and  be  subject  to  the  same  use  as  the  soil  to  whi<^h  it 
becomes  united  ? 

If  this  was  not  the  case,  by  the  continual  deposits  of  the 
Mississippi  would  not  the  city  in  the  course  of  a  few  years  be 
cut  off  from  the  river,  and  its  prosperity  impaired  T  As  the  city 
justly  claims  the  land  to  the  river  has  it  not  all  the  rights  and 
privileges  of  a  riparian  proprietor  ?  Does  this  not  result  also 
from  the  consideration  that  the  city  has  constracted  and  kept 
in  repair  the  levee ?  Conscious  that  no  one  of  these  queries  -^^^S'SliS 
can  be  correctly  answered  in  the  nesfative,  I  cannot  adiiiit  that  «»▼«!  l»y»  ^J'^ 

^  I  port!  OP  iMldlBg 

Judge  Porter's  exposition  above  quoted  is  not  perfectly  correct.  |>iiees  of  eitiet 
On  enquiry  I  cannot  learn  that  there  is  any  country  governed  nUe  rivers, 
by  the  civil  law,  in  which  there  is  a  city  situated  on  a  naviga-  ^*J^*^]S 
ble  river,  lake  or  sea  shore,  where  there  is  a  port,  in  which  the  cm*,  in  which  in- 
landing  place  or  port  is  not  a  locus  publicus,  on  which  indivi-  do  right  of  pro- 
duals  have  not  any  such  rights  as  are  claimed  for  the  defen- 
dants, and  if  this  be  the  case,  it  is  strong  evidence  of  the  prac- 
tical rule  of  law  that  no  such  right  exists. 

Alluvions  formed  before  the  city  may  be  considered  in  two 
points  of  view : 

First.  As  partaking  of  the  nature  of  the  locus  publicus  im- 
mediately contiguous  to  the  river  and  assuming  its  character;  and 
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EtjLmxst    Dis.  it  is  only  as  a  locus  publicus  that  it  is  claimed  in  the  piesent 
April,  im.    ,„it 

xuviniPALiTT       Secondly.  As  belonging  to  those  who  bear  the  burden  of 
M.  riparious  ownership ;  which  in  a  city  are  not  the  owners  of 

coTTov  PHBss.  frout  lots ;  because  they  in  no  case  bear  any  of  the  burdens  of 
riparious  ownership.  They  do  not  bear  any  more  of  the  ex- 
penses of  maintaining  the  levee  or  furnishing  the  streets  than- 
the  owners  of  any  other  lots.  If  the  alluvion  be  the  eomm^^ 
dutn  which  Corresponds  to  the  incommodum  of  a  riparious 
estate,  the  alluvion  must  accrue  to  the  benefit  of  all  the  owneis 
of  lots  in  the  city,  not  individually  but  as  a  concrete  body, 
whose  rights  are  to  be  vindicated  by  the  Municipal  authorities. 
It  is  in  this  view  that  the  Supreme  Court  of  the  United  States 
considered  the  city  as  a  riparious  owner.  In  the  case  under 
consideration  it  is  useless  to  consider  whether  the  alluvion  be- 
fore the  city  be  a  locus  publicus,  or  the  property  of  all  the 
owners  of  lots  in  the  manner  above  stated.  Some  of  the  coun- 
sel have  urged  that  the  river  might  carry  away  not  only  the 
levee  but  the  quai  and  the  street,  and  thus  the  front  lot  might 
be  required  for  those  purposes,  and  even  further,  that  these  lots 
themselves  might  be  carried  away  by  the  action  of  the  river* 
These  events  are  possible ;  but  the  contingencies  are  so  re- 
mote as  not  to  be  a  basis  for  legal  reasoning.  In  laying  otit 
cities  on  the  bank  of  a  river  where  the  cupidity  of  individuals 
does  not  interfere,  it  is  usual  to  leave  such  a  margin  of  land  be- 
tween the  first  line  of  lots  and  the  river,  that  by  no  event  in  the 
ordinaiy  course  of  things,  could  the  first  line  of  lots  be  inter- 
fered with  by  the  river.  But  if  it  should  happen  otherwise  it 
would  require  but  a  feeble  appeal  to  the  common  sense  and 
justice  of  his  fellow  citizens  for  the  owner  of  a  front  lot  to  esta- 
blish that  if  his  lot  be  taken  from  him  for  a  levee,  quai  or  street 
he  must  be  compensated  for  it. 

I  believe  that  what  I  have  said  in  the  first  part  of  this  opinioD, 
as  to  the  port,  the  quai,  and  the  bank  of  the  river  before  the 
original  city  of  New  Orleans,  is  applicable  to  the  same  objects 
in  the  faubourg  St.  Mary,  and  also  to  the  faubourgs  Delord  and 
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Saiilet,  within  whick  is  the  locus  in  quo^ '  which  is  the  suhject  KmEiur   Dib. 
of  the  present  suit.    In  the  year  1806,  the  Legislative  Council    ^P^»  ^^^' 
of  the  Territory  of  Orleans,  incorporated  the  city  of  New  Or-  "^"J"'^"" 
leans,  extending  its  limits  over  the  faubourg  St.  Mary  and  a  t^«- 

orlkahb 
considerable  distance  above.     Madame  Delord  was  the  owner  corros  fbmb. 

of  a  plantation,  immediately  adjoining  the  faubourg  St.  Mary ; 
and  in  the  following  year  she  sought  to  avail  herself  of  the  ad- 
vantages, which  the  annexation  of  her  estate  to  the  city  offered, 
and  divided  her  plantation  by  streets,  parallel  and  perpendicular 
to  the  river,  into  squares  and  lots ;  and  her  plan  expresses  to 
haTC  been  made  for  the  extension  and  continuation  of  the  fau- 
bourg St.  Mary,  and  what  is  the  same  thing,  of  the  city  of  New 
Orleans.  We  see  on  it  a  street  immediately  in  front  of  the 
loTee,  and  running  alongside  of  it,  which  is  called  New  Levee 
street. 

About  the  same  time  Saulet,  the  owner  of  the  plantation 
above,  and  contiguous  to  the  preceding,  imitated  his  neighbor. 
His  plan  is  avowedly  made  for  the  extension  of  her  faubourg, 
is  divided  in  the  same  manner,  and  New  Levee  street  is  con-     ,^ 

The  pUns  of 

tinned  through  it.  The  plans  of  both  the  faubourgs,  if  my  Faubourgs  De- 
opinion  in  the  case  of  Cucullu  and  De  Armas  vs.  the  Mayor,  Uying  off  these 
&c.,  and  that  of  the  Supreme  Court  of  the  United  States,  10  £uy^^i5i'  and 
Peters,  662,  be  correct,  establish  the  fact,  that  the  former  pro-  "q*"*"",  divest- 

*^        eu   the   owners 

prietors  of  these  faubourgs,  as  founders  of  a  new  part  of  the  of  all  interest, 
city,  divested  themselves  of  all  interest  in  every  part  of  them,  lots  andMuares 
except  in  the  lots  which  the  plans  presented  as  objects  of  sale  ^^  &c!  Alithe 
to  individuals  in  that  portion  of  the  estate,  which  had  been  di-  ^^  ^»'  dedi- 

'^  oated  to  the  pub- 

vided  into  squares,  lots  and  streets;  to  wit,  from  the  levee  to  a  lie.  The  land 
street  in  the  rear  of  the  last  row  of  lots  :  all  the  rest  was  dedi-  tween  Mew  Le- 
cated  to  the  public ;  that  is  to  say,«  all  the  streets,  and  the  land  ^  ^ver  ^ 
between  New  Levee  street  and  the  river  as  a  quai ;  these  were  ^^au  de^ 
locipublieiy  hora  de  commerce,  and  destined  to  the  use  not  only  ^  to  the  pubUe 
of  the  inhabitants  of  these  faubourgs,  of  those  of  the  rest  of  the  cation  required 
city  of  New  Orleans,  of  which  these  faubourgs  formed  a  part,  Jence  than  *the 
and  of  the  State,  but  also  of  the  inhabitants  of  any  other  country.  ^^  ^^ 
This  dedication  required  no  other  evidence  than  the  plan  ^  ^  publie. 


^0  CASES  IN  THE  SUPREME  COURT 

EisTxitv    Hit.  and  the  use  of  those  places  by  the  public.    This  use,  for  op- 

AprU,  I    1*^  wards  of  thirty-five  years,  has  been  a  matter  of  public  not<nriety » 

xuNiciPAUTT  and  the  presumption  is  extremely  strong,  that  it  began  iiume* 

vs.         diately  after  the  division  of  the  faubourgs  into  streets,  and 

coTToirrBui.  squares,  and  lots. 

The  ground  between  New  Levee  street  and  the  levee  aa  a 
quai,  the  levee  or  bank  and  that  part  of  the  river,  where  tba 
ships  were  to  lie,  constituted  the  port  of  New  Orleans,  in  front, 
of  the  faubourg  Delord.  The  obligation,  under  which  Madame 
Delord  had  been,  to  furnish  a  royal  road,  according  to  the 
king's  grant  to  her  author,  had  been  complied  with,  by  giving 
through  her  estate  the  road  now  known  as  Tchoupitoulas  street. 
The  obligation,  to  maintam  the  levee,  being  a  real  and  not  a 
personal  one,  vanished  as  to  her,  except  as  a  lot  owner,  on  the 
sale  of  the  lots ;  for  then  it  bore  on  all  the  estate,  on  which  the 
burden  of  the  levee  had  been  imposed ;  and  that  burden,  like  a 
rent  charge,  bore  on  every  part  of  the  estate. 

The  ground,  which  had  now  become  the  property  of  the 
public,  loeipublidf  by  the  consent  of  the  sovereign,  had  beea 
impliedly  exempted  from  the  burden,  because  the  State  which 
had  succeeded  to  the  rights  of  the  former  sovereign  aad 
original  grantor,  by  extending  the  limits  of  the  city  of  New 
Orleans  over  these  estates,  had  consented,  that  as  urban 
estates,  they  should  be  subdivided  into  squares  and  lots,  and 
intersected,  as  in  the  rest  of  the  city,  by  streets,  and  the 
whole  burden  of  riparian  ownership  remained  on  the  lots, 
until  assumed  by  the  city. 

As  we  have  already  seen  in  the  case  of  Gravier,  with  regard 
to  the  faubourg  St.  Mary,  Madame  Delord,  after  the  sala  of  all 
the  lots  in  her  faubourg,  was  without  any  interest  in  the  levee 
or  bank  of  the  river,  and  the  repairing  and  replacing  the  levee 
could  not  be  a  burden  on  her,  since  it  never  was  a  penonal 
one,  and  she  had  parted  with  the  estate,  which  was  encumbered 
therewith.  So  long  as  the  proprietors  of  the  lots  bore  the 
portions  of  this  burden,  with  which  their  respective  lots  were 
chargeable,  they  acquitted  a  part  of  the  price  for  which  they 


OF  THE  STATE  OF  LOUISIANA.  271 

had  purchased  their  lots ;  for  a  portion  of  that  price  was  the  Eastkvh    Dit. 

Anrll    1841 

assumption  of  a  part  of  the  charge  which  hore  upon  the  whole      ^^  ' 
estate.  mrwciF^uxT 

MO.  8. 

The   extension   of  the  limits  of  the  city  of  New  Orleans  «•• 

over  the  estate  of  Madame  Delord,  by  the  act  of  1805,  could  omtokmi 
Bot  change  its  character,  or  affect  it  without  her  consent. 
We  have  the'  evidence  of  this  consent  in  the  intention  which 
she  manifested  almost  immediately,  to  avail  herself  of  the 
advantages  which  the  inclusion  of  her  estate  within  the  city 
preaented.  This  evid'ence  results  from  the  plan  which  she 
published  in  February,  1806,  expressly  made  for  the  con- 
tinuation and  extension  of  the  city  over  her  estate,  and  the 
subsequent  sale  of  lots  in  accordance  with  it. 

By  this  plan  the  character  of  her  estate  was  instantly 
changed*  She  retained  no  part  of  it,  except  the  lots  into 
which  it  was  divided ;  all  the  streets,  and  principally  the  whde 
space  between  the  margin  of  the  river  and  the  front  lots  were 
dedicated  to  the  public  use,  became  loci  publici,  and  were  ipso 
facto  hors  de  commerce.  If  this  view  of  the  subject  be  correct, 
no  act  of  Madame  Delord,  with  regard  to  any  part  of  the  ground 
outside  of  New  Levee  street,  in  making  sales  thereof,  can  be 
considered  in  any  other  light,  than  as  done  in  violation  and 
ignorance  of  her  own  plan  and  of  the  rights  of  the  public. 
And  the  little  attention  that  was  paid  to  these  remote  parts  of 
the  city  by  the  municipal  authorities,  who  confined  their  care 
to  the  square  of  the  city,  account  for  these  invasions  and  irre- 
gularities. 

It  is  further  to  be  considered,  that  the  acts  of  Madame  Delord, 
with  regard  to  any  portions  of  the  batture,  merely  release  or 
abandon  her  claims  and  pretensions  thereto,  but  give  no  sub- 
stantire  title  to  her  vendees,  and  this  mode  of  transfer  of  itself, 
manifests  her  ovm  want  of  confidence  in  any  right  to  the  batture. 

"Hie  port  of  New  Orleans  was  extended  over  that  part  of  the 
liver,  in  front  of  the  new  faubourg,  which  was  susceptible  of 
being  occupied  by  vessels  lying  at  anchor  or  fastened  to  the 
bank,  and  over  the  levee  and  portion  of  land  out  and  inside  of 
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EASTKnir    Dii.  it,  which  might  be  necessary  for  the  reception  of  merchandize 
^^'  landed  or  to  be  shipped.    Both  these  parts  of  the  port  becane 

MVMiciPixiTT  public,  and  if  the  opinion,  which  I  have  expressed  when  exam- 
V.  ining  the  original  plan  of  the  city,  be  not  incorrect,  no  part  of 

csoTToir  PBEM.  tbis  port  was  susceptible  of  private  ownership.  Madame  De- 
lord,  by  destroying  the  contiguity  to  the  river  of  the  estate 
which  she  retained,  abandoned  all  claim  to  the  banks. 

The  defendants  urge  that  their  rights  and  those  of  the 
persons,  under  whom  they  claim,  have  been  frequently  re- 
cognized by  the  Mayor  and  Aldermen  of  the  city,  and  by 
the  plaintiffs,  by  putting  them  in  possession  of  sundry  por^ 
tions  of  the  batture,  d>c.,  by  charging  them  with  riparian 
burdens  and  duties,  and  by  doing  various  other  acts  and  things, 
&c.,  &c.  These  allegations,  if  proven,  would  have  consider- 
able  force,  if  the  plaintiffs  sued  in  the  right  of  the  Municipality, 
or  if  they  claimed  any  thing  belonging  to  the  corporation;  bat 
they  only  vindicate  the  right  of  the  public  to  loci  publici,  thin^ 
out  of  commerce,  and  in  which  the  corporation,  represented  by 
'the  plaintiffs,  can  have  no  property.  The  dedication  to  puUic 
use  being  once  established,  cannot  be  affected  by  any  act  of  the 
municipal  officers. 

The  plea  of  prescription  cannot  be  invoked  in  regard  to  what 
is  hors  de  commerce,  and  not  susceptible  of  private  ownership 
or  even  possession. 

Nothing,  which  should  govern  this  case,  should  be  drawn 

ft 

from  the  acts  of  the  corporation.  It  was  well  known  to  every 
one,  familiar  with  the  history  of  the  city,  in  what  feeble  hands 
its  administration  had  been  for  a  long  time  placed.  That 
numerous  abandonments  and  violations  of  public  and  even  of 
municipal  rights,  duties  and  obligations  had  been  constantly 
permitted ;  and  we  have  only  to  instance  the  sale  of  the  squares 
between  the  front  of  the  original  city  and  the  levee,  though  the 
Legislature  afterwards  thought  fit  to  sanction  it.  Other  in- 
stances of  similar  conduct  are  well  known ;  that  in  many  of 
their  ordinances,  which  have  been  submitted  to,  there  has  been 
manifested  great  ignorance  of  their  own  rights  and  duties, 
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well  as  of  those  of  the  citizens.    With  a  knowledge  of  these  EiniBir    Dn. 
facts,  but  little  importance  should  be  attached  to  their  acts  as    ^P^* 
evidence  of  the  rights  of  the  public  on  any  subject  whatever,     mohicifalitt 

I  will  now  proceed  to  notice  some  of  the  leading  arguments  vt, 

of  the  counsel  for  the  defendants.  conoir  pbbu. 

It  is  urged  that  the  alluvion  has  no  necessary  connection  with 
the  levee,  and  as  a  deduction  from  this,  that  a  proprietor  may 
sell  the  body  of  his  estate y  and  retain  the  ownership  of  the  bank 
of  the  river.  The  Civil  Code,  Art.  448,  says,  ••  on  the  Mis- 
sissippi, where  there  are  levees,  the  levees  shall  form  the 
banks  ;**  and  as  the  alluvion  is  an  accretion  to  the  bank,  there 
t«  a  necessary  connection  between  the  alluvion  and  the  levee. 
Authorities  have  been  cited  from  common  law  writers,  to  shoW 
that  a  riparian  owner  may  sell  his  right  on  the  bank,  separately 
from  the  estate.  The  converse  of  this  is  the  rule  of  the  Civil 
Law.  CsBpola,  the  author  which  the  counsel  has  placed  before 
us,  expressly  says,  (page  447,)  "  rip©  non  venduntur,  sed 
magis  accedunt  rei  venditfe ;  quod  apparet :  quia  per  se  vendi 
non  possunt  ctim  riparum  usus  sit  publicus,  de  jure  gen.  ut  i. 
leg.  tiparum,  nam  proprietUs  sola  per  se  esset  inutUiay 

If  the  matter  was  res  nova^  I  would  say,  that  the  sale  of  tiie 
trapezium  Was  illegal.  We  have  seen,  that  it  was  outside  of 
the  levee  and  unconnected  with  any  land  on  the  inside.  The 
bank  being  a  legal  accessory  to  the  contiguous  estate,  cannot 
be  sold  separately  from  it,  nor  detained  when  the  estate  is  sold.  . 
It  is  like  a  right  of  way,  which  cannot  be  separated  from  the 
creditor  estate,  nor  retained  when  the  latter  is  sold. 

But  the  municipal  officers  have  slept  over  the  rights  of  the 
city,  in  permitting  the  vendees  of  the  defendants,  mediate  or  im- 
mediate, and  the  defendants  themselves  for  a  long  time,  to  oc-  • 
cupy  and  improve  the  trapezium  and  the  alluvion  formed 
thereon  as  their  private  property,  and  in  consequence  thereof, 
the  defendants  have  acquired  equitable  rights,  which  must  now 
protect  them. 

The  defendants'  counsel  have  further  urged,  that  the  plain- 
tifTs  have  compelled  them  by  several  ordinances,  after  their  ad" 
36        VOL.     XVIII. 
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Eifrsmi    Dis.  mission  into  the  city*  withSn  the  period  of  nearly  a  quartet  of  a 
jpril,  IHU^  century,  from  1806  to  1831,  to  support  all  the  riparioua  charges 
xnnoirAUTT  as  rural  owners. 

M.  To  this  the  same  answer  may  be  given,  as  was  given  to  the 

alleged  recognition  of  their  rights  by  the  plaintifi,  and  other 
acts  of  theirs  set  forth  in  the  answer.  The  plaintifis  do  not 
tee  in  their  own  right,  nor  for  any  thing  belonging  to  the  cor* 
poration,  but  only  vindicate  the  right  of  the  public  in  loci 
publiei. 

The  dedication  being  established,  cannot  be  affected  by  any 
act  of  the  plaintiffs. 

Perhaps  the  burden  of  riparian  duties  Was  more  than  com- 
pensated by  an  exemption  from  all  city  taxation,  which  the  in- 
habitants of  the  faubourg  have  enjoyed  until  the  year  18^1. 
Had  the  levee  been  made  through  the  faubourg  by  the  corpora- 
tion, they  would  have  been  chargeable  in  common  with  all  the 
other  inhabitants,  with  the  expense  of  supporting  the  levee 
through  the  whole  extent  of  the  dty  and  the  faubourgs.  Per- 
haps they  might  have  compelled  the  city  to  maintain  their  levee 
at  the  general  expense,  but  refrained  from  doing  so,  to  avoid 
taxation. 

Much  reliance  has  been  placed  on  the  judgments  in  the  two 
cases  of  Henderson  et  al.  vs.  the  Mayor  et  al.  Both  of  these 
were  made  on  admissions  by  the  predecessors  of  the  plaintifis, 
which,  in  my  opinion,  were  made  either  in  ignorance  or  in 
violation  of  the  rights  of  the  public.  As  these  rights  are  in- 
alienable, they  cannot  be  destroyed  by  admissions,  made  by 
those  whose  duty  it  is  to  protect  them.  But  judgments  ob- 
tained upon  such  admissioinfs,  must  form  a  very  equitable  claim 
in  favor  of  those  who  obtained  them,  and  ought  not  to  be 
disturbed,  so  far  as  regards  the  direct  subject  matter  of  the  de- 
cision, though  they  cannot  be  extended  beyond  it. 

Corporations  in  the  Civil  Law,  are  considered  as  in  a  con- 
tinual state  of  pupilage ;  and  their  administrators  as  the  tutom 
of  minors.  Until  very  lately,  minors  were  entitled  to  relief  in 
all  cases,  in  which  they  could  show,  that  a  proper  defence  bad 
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not  been  made  for  them.     It  is  not  very  clear,  that  the  same  EAirsmr   Du. 
right  does  not  exist  in  favor  of  a  corporation,  whose  interests  '     -1— 

have  been  neglected  by  its  administrators.     In  those  cases,  the  ''^"ISl'g'"^ 
city  might  have  sacrificed  its  own  right,  but  not  that  of  the  «*• 

pablic.     This  is  not  said  with  a  view  of  intimating,  that  those  cottoh  urns. 
judgments  ought  not  to  have  their  effect,  in  regard  to  what  is 
the  actual  subject  of  the  decision ;  but  they  ought  not  to  operate 
beyond  the  strictest  limits  of  the  matter  passed  upon. 

It  appears  to  me  that  the  idea  of  rts  judicata^  which  has 
been  so  much  pressed  upon  the  court,  did  not  arise  from  the 
decisions  themselves,  but  from  the  supposed  effect  of  the  ad- 
missions which  had  been  made  in  these  cases.  Admissions 
made  by  private  individuals  in  the  course  of  litigation,  will 
bind  their  rights,  and  have  the  effect  of  alienating  them,  un- 
less shown  to  have  been  made  in  error;  but  admissions 
made  by  parties,  who  have  not  the  power  of  alienation,  have 
not  the  same  effect. 

A  singular  fatality  seems  to  have  attended  every  attempt 
on  the  part  of  the  city,  to  assert  its  claim  on  the  object  of 
litigation.  It  has  been  seen,  no  evidence  of  the  plan  of  the 
faubourg  St.  Mary  was  produced,  and  parol  dedication  and 
abandonment  was  alone  relied  on ;  although  the  plans  could 
easily  have  been  procured,  being  in  the  archives  of  the  city. 

In  the  case  of  CucuUu  and  De  Armas,  the  subject  matter 
of  the  suit  had  been  adjudicated  upon  in  a  previous  one,  of 
Gionzales  vs.  the  Mayor,  in  the  Superior  Court  of  the  Ter- 
ritory, and  the  counsel  had  pleaded  this  suit  as  res  judicata. 
He  had  even  ordered  a  copy  of  the  record  to  be  made,  but 
omitted  to  give  it  in  evidence,  and  by  this  strange  and  fatal 
omission,  the  city  lost  that  case  ;  for  the  plea  of  res  judicata 
would  unquestionably  have  been  sustained. 

In  the  case  of  Henderson  vs.  the  Mayor,  it  has  been  seen 
also  what  admissions  were  made  prejudicial  to  the  interests 
of  the  city ;  and  I  fear,  that  the  consequences  of  these 
mistakes  have  been  injurious  to  the  assertion  of  the  public 
rights  in  the  present  case. 
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EABTxmH    Dit.     In  the  very  important  case  of  CucuUu  and  De  Annas,  so 

Avril   1S41. 

-        '     -L  often  referred  to,  I   was  under  the  necessity  of  dissentiBg 
jro.  s.        from  the  majority  of  the  court. 

OKU4VI  But  in  lopking  back  and  reviewing  what  had  been  decided 

coTTovFUM.  ^pQQ  Qjj  jjj^j  occasion,  I  see  nothing,  in  my  opinion,  which 

I  would  change  or  modify;   and  I  have  the  satisfaction  of 

Ifnpwingt   that  my   views  in  that  case    were   substantially 

sanctioned  by  the  highest  tribunal  of  the  nation. 

I  should  greatly  have  distrusted  my  own  opinion,  in  being 
the  sole  dissenter  from  that  of  my  able  and  learned  colleagaes 
in  the  present  case,  but  that  the  subject  is  one  which  I  have  so 
long  and  so  fuUy  considered,  and  that  the  difference  of  our 
opinions  is  so  radical,  that  no  middle  course  can  be  pursued. 

After  all  that  has  been  said,  written  and  printed  on  this  case* 
it  appears  to  me,  that  it  may  be  reduced  to  a  single  inquirji, 
viz.,  who  is  the  owner  of  the  bank  of  the  river  in  front  of 
the  city  of  New  Orleans  and  of  its  faubourgs  ?  For  that  the 
alluvion  belongs  to  the  owner  of  the  bank  of  the  river,  I  do  not 
understand  to  be  denied  by  any  one ;  and  from  the  facts  I  can 
come  to  no  other  conclusion,  than  that  the  public  is  the  owner 
of  the  bank  of  the  river,  and  therefore  entitled  to  the  alluvion. 

After  giving  the  subject  the  best  consideration  in  my  power 
imd  regarding  it  in  all  its  aspects,*  I  am  of  opinion,  that  the 
judgment  of  the  Pariah  Court  is  correct.  If  it  be  reversed,  I 
am  apprehensive  that  the  consequences  depicted  by  the  Su- 
preme Court  of  the  Uaited  States  in  the  case  of  New  Orleans 
vs.  the  United  States,  in  Error,  10  Peters,  717,  will  result. 
'*  By  the  continual  deposits  of  the  Mississippi,  the  city  of  New 
Orleans  would,  in  the  course  of  a  few  years,  be  cut  off  from  the 
river,  and  its  prosperity  impaired."  It  is  also  obvious,  that  it 
will  give  rise  to  a  series  of  private  intrigues,  the  object  of  which 
wiU  be  to  extend  wharves,  thereby  increase  the  alluvion,  and 
carry  the  levee  near  to  the  margin  of  the  river,  with  a  view  to 
give  new  acquisitions  to  individuals,  and  create  an  interest  ad» 
verse  to  that  of  the  public. 
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Upon  the  whole  matter,  therefore*  I  have  come  to  the  con-  EASTimK   Dm. 
cliuioo,  iiyrt^  im> 

First.  That  the  founders  of  a  city  orfaubourg  on  the  banks  of  "^"J^"'^"" 
a  navigable  river  do  by  the  plan  and  the  acts  of  sale  of  lots  in  ««. 

accordance  therewith,  make  a  dedication  of  all  the  land  with-  cottoh  fbkm. 
in  the  limits  of  such  city  or  faubourg  which  is  not  by  the  plan 
reserved  for  the  purposes  of  lots  to  be  sold ;  and  especially  of 
all  such  parts  of  the  land,  of  which  the  public  have  the  useful 
domain,  and  which  are  essential  to  the  prosperity  of  a  city  or 
faubourg  so  situated ;  to  wit :  the  streets  and  bank  of  the  river ; 
and  that  the  attempt  on  the  part  of  the  defendants,  assigns  of  the 
original  founders,  to  resume  a  part  of  the  land  so  dedicated  and 
abandoned,  is  a  violation  of  the  contract  rights  of  the  purchasers 
of  lots  and  of  the  public,  and  tends  to  impair  the  original  con- 
tract. 

Secondly.  That  the  founders  of  a  sea  port  city  or  faubourg 
on  the  banks  of  a  navigable  river,  do  by  the  plan  of  the  city  or 
faubourg  so  founded,  intend  to  create  a  port,  and  that  the  river 
and  the  land  adjoining  the  river  in  front  of  such  city  or  fau- 
bourg, necessary  for  the  purposes  of  lading  and  unlading'mer- 
chandize  and  of  commerce  in  general,  constitute  the  port, 
which  is  locus  publicus,  and  that  the  destination  and  dedication 
of  land  so  situated  is  especially  to  be  presumed,  as  well  from  the 
plan  as  from  the  intention  to  found  such  city  or  faubourg,  and 
is  clearly  evidenced  in  the  present  case. 

Thirdly.  That  the  levee  or  bank  of  the  river,  being  an  acces- 
wxf  to  the  principal  estate,  cannot  be  separated  from  it  by  any 
act  or  intention  of  parties. 

Fourthly.  That  alluvion  formed  in  a  port  partakes  of  its  na- 
ture and  of  that  of  the  street  immediately  along  the  river,  is 
locus  publicus,  hors  de  commerce,  and  does  not  belong  to  the 
owners  of  the  front  or  of  any  other  lots  in  the  city. 

Fifthly.  That  the  corporations  of  the  city  having  stood  by 
and  permitted  individuals  to  expend  large  sums  of  money,  and 
make  purchases  of  the  property  in  dispute  and  in  some  mea- 
sure recognized  their  rights,  the  latter  have  acquired  an  equi- 
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EAtTSBv   Dit.  table  title  thereto  and  ought  not  now  to  be  disturbed ;  but  the 
^^*      -L.  rights  of  the  public  as  to  what  is  not  in  the  actual  possession  t>f 
PULLET  &      lY^Q  defendants  must  not  *be  affected  by  the  judirments  which 
««•         they  have  obtained. 

MUjriCIPALITT     - 

vo.s.  I  am  therefore  of  opinion  that  the  judgment  of  the  Parish 

Court  be  affirmed. 


PUIiIiEY  dc  JBRWIN  v«.  MUNICIPAI.ITY    No*  Ji. 

APPEAL   PROM  THI  PARISH  COURT  POR  THB    PARISH  AND  CITT  OP 

MBW  ORLBANB. 

The  use  of  battare  outside  of  the  levee,  is  vested  in  the  public,  but  the  otanertk^ 
or  title  to  the  soil  is  vested  in  the  front  proprietors  of  lots,  or  the  land  to  whioh 
the  battare  attaches  or  forms. 

The  corporation  or  municipality  is  the  administrator  of  the  tue  of  the  battare  for 
the  public,  outside  of  the  levee,  and  have  the  right  of  taking  earth  for  the  eon- 
stroetion  of  embankments,  levees  and  vharves  for  the  public  use  on  the  bmiiure 
along  its  whole  extent  within  the  corporate  limits  of  the  city ;  and  also  tat  im- 
proving the  port,  and  the  streets  and  avenues  leading  to  it 

« 

The  plaintifis  allege  they  are  the  owners  and  have  been  in 
the  undisturbed  possession  of  six  lots,  composing  a  square  or 
islet  of  ground  in  the  Faubourg  Delord,  fronting  on  the  rirer 
Mississippi  and  on  New  Levee,  Benjamin  and  Suzette  streets. 
That  the  authorities  of  the  Municipality  have  illegally  disturb- 
ed them  in  their  said  possession  and  committed  various  acts 
of  trespass,  injury  and  damage  to  their  property ;  more  es- 
pecially in  digging  and  carrying  away  a  large  quantity  of 
earth  or  dirt  from  their  premises  ;  making  large  holes  and  ren- 
dering it  unfit  for  use  and  destroying  its  value  to  their  great  da- 
mage more  than  $20,000.  They  pray  for  an  injunction,  re- 
straining and  prohibiting  the  defendants  from  any  further  pro- 
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ceedingB  or  committing  any  further  acts  or  depredations  on  EASTimr    Un. 
their  said  property,  and  that  they  have  judgment  for  •20,000     ^«y»  tm. 
in  damaires.  »ui.let  U 

The  defendants  pleaded  the  general  issue ;  and  averred  that  v«. 

they  had  a  right  to  take  earth  from  this  batture.     They  pray        ho.  2. 
that  the  injunction  he  dissolved  with  damages. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial  he- 
fore  the  court  and  a  jury. 

The  evidence  showed  that  the  premises  or  locus  in  quo  was 
isituated  outside  of  the  regularly  established  levee  and  front 
street ;  that  Pulley,  one  of  the  plaintiflTs,  made  a  levee  in  front 
of  this  property^  which  was  at  some  places  three  and  at  others 
four  feet  high,  for  the  purpose  of  keeping  the  water  out,  and 
from  being  overflowed  at  high  water;  that  he  had  built  a 
dwelling  house,  stables,  sheds  and  negro  houses  or  huts.  He 
carried  on  the  lumber  business.  Some  of  the  buildings  erected 
by  him  were  of  brick  and  two  stories  high. 

The  corporation  entered  on  this  property  for  the  purpose  of 
making  wharves,  clearing  it  to  make  room  for  landing,  lading 
and  unlading  merchandize,  produce  and  other  articles  of  trade 
and  commerce  ;  and  to  keep  it  open  as  part  of  the  port  of  New 
Orleans. 

The  Municipality,  for  the  purpose  of  filling  in  and  erecting 
wharves,  dug  out  a  large  square  hole  on  the  premises,  from 
which  they  took  the  earth  or  a  large  quantity  of  dirt,  which  was 
used  in  filling  up  in  front,  and  above  and  below  the  batture  or 
property  in  front  of  which  it  was  taken. 

There  was  a  mass  of  testimony  taken  and  submitted  to  the 
jury,  touching  the  situation  of  the  property  and  the  nature  of 
the  defendant's  works  and  operations  on  the  same.  The  judge 
presiding  delivered  an  elaborate  charge  to  the  jury,  defining 
the  rights  of  the  public  to  the  banks  and  bed  of  the  river;  and 
particularly  instructing  them  that  the  defendants  had  no  right 
10  dig  and  carry  away  earth  and  dirt  from  the  premises.  This 
charge  is  comprised  in  the  opinion  of  the  court,  and  need  not 
be  recapitulated. 
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fiAtTimir  Dn.  The  jury  returned  a  verdict  for  the  plaintiffi,  and  assessed 
May,  1841^  ^j^^.^  damages  at  96000.  From  judgment  confirming  this  rer- 
puLLBT  k      (Jict,  the  defendants  appealed. 

■vmcfPAUTT       Preston  8f  RoseliuB^  for  the  plaintiiTs. 


xo.  8. 


C  M.  Conrad  ^  LockttU  for  the  defendants. 

Garland^  /.  delivered  the  opinion  of  the  court. 

The  petitioners  allege  that  they  &re  the  joint  proprietors  and 
possessots  of  six  lots  of  ground  in  the  suhUrb  Delord  in  this 
city,  fronting  on  the  river,  and  have  been  so  for  seven  years 
past,  that  they  have  been  disturbed  in  the  enjoyment  and  pos- 
session of  their  property,  by  varicfus  persons  acting  under  the 
authority  of  the  City  Council  of  the  Second  Municipality,  en- 
tering Upon  their  premises  and  committing  various  trespasses 
and  injuring  their  property  by  digging  and  taking  away  a  large 
quantity  of  earth  and  sand,  making  holes  in  the  ground,  so  as 
to  render  it  unfit  for  use  and  destroy  its  value.  That  if  these 
acts  are  permitted  and  Continued  the  property  will  t>e  destroy- 
ed. They  therefore  pray  that  an  injunction  issue  to  restrain 
the  defendants  in  their  proceedings  and  for  #20,000  damages. 

The  answer  is  a  general  denial  and  an  assertion  of  right  to 
take  earth  from  the  battute. 

Upon  the  trial  a  tiumber  of  \^itnesses  were  examined  and 
many  things  stated,  which  were  no  doubt  intended  to  bear 
on  a  very  inlpoftant  question  which  the  plaintiflfs  wished  to  try, 
that  is,  to  whom  the  batture  in  front  of  their  property  belonged. 
That  question  having  been  settled  in  the  case  of  the  present 
defendants  vs.  the  New  Orleans  Cotton  Press  Company,  (ante 
122,)  it  is  not  now  necessary  to  re-examine  it.  As  to  that  ques- 
tion the  case  stated  settles  the  rights  of  the  present  plaintiffs ; 
they  being  in  a  situation  so  nearly  similar  to  the  Cotton  Press 
Company  as  not  to  make  any  material  distinction  between  their 
rights  of  property  in  reference  to  the  present  defendant.  The 
question  in  relation  to  the  trespass  and  damages  is  the  only  one 
now  to  be  considered  ;  and  it  is  perhaps  fortunate  for  a  portion 
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of  tbe  public,  this  case  comes  up  so  soon  after  that  one,  as  our  Kistem*   llii. 
decision  will  be  a  commentary  upon  it,  and  a  practical  illus-  — 

tration  of  the  principles  settled  therein.  'iSra** 

The  evidence  shows  that  the  plaintiffs  being  owners  of  the  «•• 

front  lots,  had  used  various  means  to  raise  the  batture,  by  sink-  vo.  % 
ing  or  permitting  sunken  boats  and  other  craft  to  remain  on  it ; 
leaving  various  materials  to  mix  with  the  mud  deposited  by  the 
river.  Pulley,  one  of  the  plaintiffs,  without  any  authority 
irom  the  City  Council,  made  a  levee  on  the  batture  outside  the 
levee  authorized  by  law,  whereby  he  reclaimed  and  protected 
from  inundation  a  considerable  piece  of  ground,  which  he  used 
as  a  lumber  yard,  for  cutting  up  rafts  of  timber  and  flat  boats 
for  wood ;  he  also  had  on  it  some  stables  and  store  houses  or 
sheds  for  storing  lime,  hay  and  other  articles,  having  a  large 
grocery  establishment  near  on  one  of  his  lots ;  all  of  which 
were  valuable  and  produced  a  large  annual  revenue.  Upon 
this  place  the  agents  of  the  corporation  entered  and  dug  one  or 
more  holes,  about  five  feet  in  depth,  about  two  hundred  and 
fifty  feet  long,  and  one  hundred  feet  wide ;  making  about  seven! 
thousand  cubic  yards,  taking  the  earth  to  use  it  in  the  con- 
struction of  embankments,  levees  and  wharves,  which  were 
then  being  constructed  for  public  use  on  that  batture  and  in  the 
vicinity  above  and  below  it,  under  an  ordinance  of  the  Council. 
The  effect  of  the  operations  of  the  agents  of  defendants,  was 
to  entirely  break  up  Pulley*s  establishment  on  the  batture. 

The  jury  gave  the  plaintiffs  iGOOO  damages  **  for  being  de- 
prived of  the  .use  of  the  premises  and  carrying  away  the  earth,** 
on  which  verdict  a  judgment  was  rendered  and  the  defeiidatits 
appealed. 

We  find  a  number  of  bilb  of  exceptions  to  the  admission  of 
testimony,  which  it  is  unnecessary  to  decide  as  the  cause  will 
not  be  remanded;  and  as  to  those  of  both  plaintiffs  and  defen- 
dants we  shall  despatch  them  all  (some  half  dozen  or  more)  at 
oace.  We  think  with  the  exception  of  the  concluding  portion 
of  the  judge's  charge  to  the  jury,  he  was  correct  in  every  par* 
ticolarv  and  we  have  incorporated  it  nearly  verbatim  into  this 
96        VOL*    xviii. 


282  CASES  IN  THE  SUPREME  COURT 

Eastvait    Dis.  opinion,  as  presenting  as  lucid  an  exposition  of  the  law,  as  it  is 

Jlfay,    1S41.  *        •  TT 

■  ''  m  our  power  to  give.    He  says : 

BBwiH  "  Corporations  of  cities  and  towns  may  construct  on  the 

xvno^luTT  P^l^lic  places,  in  the  heds  of  rivers,  and  on  their  banks,  all 

"0.2.        buildings  and  other  works  necessary  for  public  utility,  for  the 

mooring  of  vessels  and  the  discharge  of  their  cargoes,  within 

their  respective  limits ;  La.  Code,  art.  859." 

'*  The  bed  of  a  river  is  the  space  contained  between  its 
banks.  The  banks  of  a  river  are  understood  to  be  that  which 
contains  it  in  its  ordinary  state  of  high  water ;  on  the  banks  of 
the  Mississippi  where  there  are  levees,  the  levees  form  the 
banks;  Idem, 448." 

'*  The  bed  of  rivers  is  public  property,  as  long  as  it  is  cover^ 
ed  with  water ;  Idem,  444." 

*'  The  U9t  of  the  banks  of  navigable  rivers  or  streams  is 
public ;  accordingly  every  one  has  a  right,  freely  to  bring  his  . 
vessels  to  land  there,  make  fast  the  same  to  the  trees  which  are 
there  planted ;  to  unload  his  vessels,  deposit  his  goods,  dry  his 
nets,  and  the  like:" 

'*  Neverthele^,  the  property  of  the  banks  of  rivers,  belongs 
to  those  who  possess  the  adjacent  lands ;  Idem,  446." 

''  The  levees  on  the  banks  of  the  Mississippi  being  the  banks 
of  the  river,  the  space  between  the  levees  being  its  bed,  and 
the  beds  of  rivers  being  public  property,  the  property  of  the 
banks  of  rivers  belonging  to  those  who  possess  the  adjacent 
lands,  it  follows  that  if  the  owners  of  lands  adjacent  to  the 
banks  or  levees  of  the  Mississippi,  were  allowed  to  advance 
their  levees  farther  into  the  river;  or  in  other  words  to  advance 
the  banks,  they  would  add  a  part  af  what  before  was  the  bed 
of  the  river,  to  their  property." 

*'  By  the  first  section  of  an  act  approved  February  15th, 
1808,  (1  Moreau's  Dig.,  661)  it  is  provided  that  *  no  individual 
shall  make  any  new  levee,  dike  or  embanlanent  in  front  of 
those  which  exist  at  present,  that  is  to  say  nearer  the  river  than 
those  actually  existing ;  unless  he  shall  previously  have  been ' 
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auU^orized  thereto  by  a  jury  of  twelve  inhabitants,  proprie-  EAmav  Dii. 
tors  of  plantations,  situated  on  the  banks  of  the  said  rivers,  ^'  = 
convoked  for  that  purpose  by  the  Parish  Judge/  "  sKwni 

"  By  the  6th  section  of  an  act  approved  March  26th,  1813,  toficipautt 
*  entitled  an  act  further  defining  the  organization,  authority  and  '<^*  ^ 
functions  of  Police  Juries,'  (2  Moreau*s  Dig.,  241)  the  PoUce 
Juries  of  the  several  parishes,  were  empowered  '  to  make  all 
such  regulations  as  they  might  deem  expedient,'  as  to  the  pro- 
portion and  direction,  the  making  and  repairing  of  the  roads, 
bridges,  causeways,  dikes,  levees  and  other  highways." 

^  By  the  7th  section  of  the  same  act  it  is  enacted  that  *  the 
authority  of  the  Police  Jury  of  the  parish  of  Orleans,  shall  not 
extend  to  the  city  of  New  Orleans  within  the  present  limits, 
but  it  shall  be  the  duty  of  the  corporation  of  said  city  to  ex- 
ercise within  said  limits,  the  functions  committed  by  law  to  the 
Police  Juries.' " 

**  By  the  first  section  of  an  act  approved  March  14th,  1816, 
fidl  power  is  given  to  the  city  corporation  of  New  Orleans  to 
pass  all  ordinances '  to  secure  the  safety  and  convenience  of  pass- 
ing in  the  streets  and  squares,  wap,  levees  and  other  public 
roads^  to  fix  the  squaring  and  to  prevent  any  encroachment  or 
other  undertaking  on  the  said  public  roads,*  " 

««  By  the  law  of  1836,  dividing  the  city  of  New  Orleans 
into  three  distinct  Municipalities,  each  Municipality  is  vested 
with  the  powers  formerly  possessed  by  the  city  corporation  of 
New  Orleans." 

>'  From  what  precedes,  I  infer  that  as  long  as  the  erection  of 
a  new  levee  has  not  been  authorized  by  the  proper  authority, 
the  old  levee  remains  the  bank  of  the  river ;  what  is  outside  re- 
mains the  bed  of  the  river." 

'*  But  by  our  law,  alluvion,  that  is  to  say,  accretions  which 
are  successively  formed,  and  imperceptibly,  to  a  soil,  situated  on 
the  shore  of  a  river,  belongs  to  the  owner  of  the  soil  situated 
on  the  edge  of  the  water ;  La.  Code,  art.  601.  Just  as  we 
have  seen  above,  that  the  banks  of  rivers  belong  to  the  owners 
of  the  adjacent  lands ;  that  is  to  say,  the  property  of  both  the 
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EjiBTXBv    Uis.  alluvions  (or  batttures)  and  of  the  banks,  is  in  tbe  ripiEriaB 

^'       1_  owner ;  but  as  longf  as  the  allurion  is  not  actually  incorporated 

wu«RT  &     to  the  main  land  of  the  riparian  owner;  and  that  actual  incorpo* 

V9,         ration  only  takes  place  when  a  levee  or  bank  separates  it  from 

vo.  s.        the  water ;  and  as  long  as  the  bank  actually  remains  the  buik 

of  the  river,  according  to  the  definition  given  above,  the  ts$€  of 

both  remains  in  the  public." 

*^  We  will  have  seen  above,  that  corporations  of  dties  and 
towns  have  the  right  to  construct  in  the  beds  of  rivers  and 
on  their  banks  buildings  and  other  works  neeessaiy  for  pnV 
lie  utility,  Ibr  the  mooring  of  vessels  and  the  discharge  of  their 
cargoes." 

''Upon  the  whole  I  consider  that  the  Second  Municipalkj 
had  a  right  to  construct  and  erect  the  works  in  question,  com- 
plained of  by  the  phuntilSti  and  that  they  ure  not  liable  to  dar 
mages  for  so  doing*" 

The  judge,  in  the  conclusion  of  his  charge,  told  the  jury  he 
thought  the  Municipality  had  no  right  to  take  away  the  eailk 
from  the  premises  in  question,  and  therefore  it  was  proper  for 
them  to  enquire  into  that  fact,  and  should  they  find  it  aflbma- 
tively,  then  they  would  be  justified  in  awarding  damages  pro- 
portionate to  the  value  of  the  earth  so  taken.    In  this  we  think 
the  learned  judge  erred. 
In  the  case  of  the  Municipality  No.  2  vs.  the  Cotton  Press 
battare  outude  Company,  it  was  settled,  that  the  use  of  the  banks  of  Uw  river, 
rested   in^the  ^^^  ^^®  batture  outside  of  the  levee,  was  vested  in  the  public, 
pobiic,  but  the  jj^  (^q  ownership  or  tit^e  to  the  soil  was  vested  in  the  fmnt 

moneraiup      or  ^ 

tUktothenU  is  proprietors ;  and  they  cannot  deprive  the  public  of  that  nirht  of 

Tested    in    the  *^     *^      ,    .       ,  ^         .  ^        .       ,        i  ,.     •      .  . 

frontproprieton  use  at  their  pleasure,  or  impose  any  but  legal  iimitationa  on  it 
land  to  which  '^^^  defendants  are  the  administrators  of  that  use  for  the  genetal 
tadiaTor'^insi  ©o'^^®'^^'*^  *^d  great  objects  of  public  utility,  and  must  nc* 
cessarily  possess  all  the  powers  and  authority  requisite  to  eflSsct 
tioD  or  moniei-  those  objects.  The  article  860  of  the  Code,  we  haVe  seea, 
mioistrator  of  authorises  the  construction  of  buildings  and  worlds  in  the  beds 
battarT  for  ^e  ^^  i^vers,  and  on  their  banks,  that  **may  be  neoeseary  for  pubfie 
public,  oatiide  utility,  for  the  mooring  of  vessels,  and  the  discharge  ef  4ei# 
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GUgoes.*'    We  thiak,  in  reference  to  this  article  and  several  E^miur   Du. 

others,  relating  to  the  uses  stated,  that  they  confer  plenary ?' 

powers,  and  should  he  liberally  construed,  when  the  whole     '^^^^J'' 
community  is  to  be  benefited,  and  an  individual  injured  no  «*• 

MVHICIPAUTT 

further,  than  being  deprived  of  such  profits,  as  he  supposes  he  ho.  s. 
could  have  made.  It  may«be  further  remarked,  that  the  ex»  oftlielevee,and 
pression  for  moonng  of  vessels,  spreading  nets,  buildmg  cabms,  taking  eanh  for 
Ac,,  used  in  the  Code,  whilst  they  are  permissive  for  those  ^f  embuik- 
purposes,  are  not  intended  as  restrictions  of  the  use  to  those  JJId  wharrM  for 
purposes  alone,  but  as  examples,  or  illustrations  of  its  applica-  ^f^^^^ 
tion.  The  public  is  a  great  usufructuary,  the  corporation  is  iu  whole  extent 
the  administrator,  and  is  not  restricted  to  a  mere  right  of  way  pomte  limiti  of 
over  the  batture  or  the  bank,  or  to  keeping  it  for  the  special  ^^  ^mproV 
use  of  the  owner.  They  have  a  right  to  all  the  profit,  utility,  |S|*Sj|S^J[jJ 
and  advantages  it  may  produce,  and  can  make  works  and  im-  avc»ue>  leading 
provements  to  increase  the  revenues. 

Pulley  had  no  ri^ht  to  go  upon  the  batture  and  act  as  he  did, 
without  the  assent  of  the  corporation  ;  he  had  no  right  to  ap- 
propriate to  his  exclusive  use,  that  which  his  fellow  citizens 
were  entitled  to  share  with  him.  He  had  proceeded,  until,  to 
use  the  language  of  his  counsel,  he  had  made  it  almost  a  pri' 
vote  landing.  He  was  violating  the  law  at  the  time  himself, 
and  has  no  claim  for  damages. 

It  seems  a  strange  doctrine,  that  earth  cannot  be  used  from 
the  batture,  to  construct  works  useful  to  the  public,  but  which 
so  greatly  benefit  the  property  inside  the  levee,  which  belongs 
to  the  riparian  owner.  Ghreen,  who  was  to  give  #390,000  for 
the  square,  to  which  this  batture  belonged,  says,  he  would  not 
bare  given  much  more  than  half  as  much,  if  it  had  been  a  few 
squares  distant ;  and  Erwin,  when  he  took  Mr.  Conrad  to  look 
at  the  property,  pending  a  negotiation  to  purchase  it,  pointed 
out  the  improvements  going  on,  expatiated  on  their  importance, 
the  facilities  and  inducements  held  out  to  commerce  by  them, 
and  now  we  ate  seriously  presented  with  a  claim  for  the  value 
of  the  dirt  used,  in  giving  nearly  a  double  value  to  the  property 
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Eirrsvir    Dik  adjoining  the  place,  from  whence  it  was  taken.    We  cannot 
May,  ^841^  ^j^^  ^^^  sanction  to  such  a  demand. 

^'7^°^'/'     We  think,  the  MunicipaUty  not  only  has  a  right  to  use  the 
^-      '    earth,  taken  from  the  batture,  in  the  construction  of  wharres, 

BOLLAHD  ST  A£.  '  .  i  j 

embankments  and  levees,  but  also  for  improvmg  the  port,  and 
the  streets,  and  avenues  leading  to  it. 

The  judgment  of  the  Parish  Court  is  therefore  annulled, 
avoided  and  reversed,  and  ours  given  for  the  defendant,  with 
costs  in  both  courtsi 


CITY  COUNCHi  of  IiAFAYESTTB  V9.  HOIXAND  ET  AKm 

▲mix  TEOM  TBI  OOUBT    OT  THE  niST  7UDXCIAL  DinKICT. 

The  plea  of  res  judicata  in  a  petitmy  aetioa  cannot  be  sottained  bj  the  pco- 
ceedings  in. a  posteasorj  one.  A  ju^^ent  in  a  ponessory  action  is  no  bar  to 
an  action  in  reTendioation,  although  it  be  between  the  same  parties,  and  fix*  the 
same  object 

No  partioolar  form  or  ceremony  is  necessary  in  the  dedication  of  land  to  poblie 
use.  Lord  EUenborough  decided,  that  vhen  tlie  <*  owner  throws  open  a  pa^ 
sage,  and  neither  marks  by  any  Wsible  distinction,  that  he  means  to  preserve 
all  his  rights  oyer  it,  nor  excludes  or  prohibits  persons  from  passing  throogh 
it,  he  9kaU  heprtmmed  to  have  dedicated  it  to  the  public  " 

So  where  the  plan  of  a  Faubourg  exhibits  a  front  street,  caUed  Leoee  tfrort,  na- 
ning  paraUel  with  the  levee,  but  leaving  a  tpace  between,  on  which  no  speci- 
fic number  offset  are  marked,  and  without  any  particular  designation  on  the 
plan,  it  wiU  hefirenaned  to  be  dedicated  to  the  public  use,  and  required  to  be 
kept  open  and  free  for  this  purpose.- 

This  is  an  action  by  the  City  Council  of  Lafayette,  to  compel 
J.  H.  Holland,  G.  Depassau,  and  J.  Gleize,  to  relinquish  ail 
claim  to  a  strip  of  ground  in  front  of  their  lots  in  the  city  of 
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Lafayette,  lying  between  Levee  street,  on  which  their  lots  front,  EiniRii    Dit. 
and  the  levee.     The  City  Council  claims  the  administration  of      ^^* 
this  space  as  a  public  place,  for  the  use  of  the  public,  and  re-  "^^y^^^' 
quire  that  it  be  kept  open  and  used  as  such.  t^* 

HOLLAKD  IT  ▲£. 

The  defendants  pleaded  the  exception  oi  res  judicata^  founded 
on  two  suits,  in  which  these  parties  had  obtained  judgments 
against  the  corporation  in  two  possessory  actions,  putting  them 
in  possession  of  this  same  strip  or  space  of  groimd.  On  the 
merits  they  pleaded  the  general  issue. 

Upon  thesp  pleadings  and  issues  the  case  was  tried. 

The  original  plan,  when  the  Nuns  laid  off  their  plantation 
into  a  faubourg  and  town  lots,  in  1810,  together  with  the  deeds 
or  acts  of  sale  from  the  Superieur  Nuns  to  Monsieur  J.  Deville 
Degoutin  Bellechosse  and  to  Pierre  Derbigny,  under  whom 
the  defendants  claim,  were  produced  in  evidence. 

The  principal  question  to  be  decided,  was  whether  this  open 
9p€u^^  which  appeared  on  the  original  plan,  outside  of  Levee 
street,  and  between  it  and  the  levee,  was  public,  by  dedication 
on  said  plan  to  and  for  the  public  use?  The  defendants 
claimed  it  as  riparian  owners  of  the  lots  fronting  on  Levee 
street,  opposite  to  the  space. 

The  District  Judge  decided,  that  the  presumption  of  an  in- 
tended dedication  was  negatived, 

1.  By  the  width  of  the  high  road  or  Levee  street,  marked  on 
the  plan,  which  is  60  feet  wide,  French  measure. 

3.  By  the  express  declaration  of  the  Nuns  in  their  deeds  of 
sale  to  the  defendants'  vendors,  that  the  purchasers  of  front  lots 
should  be  seized  of  the  property  as  riparian  proprietors. 

3.  By  the  clause  in  said  deeds,  reserving  to  the  purchasers 
of  back  lots  the  right  of  taking  earth  from  the  batture. 

There  was  judgment  in  favor  of  the  defendants,  without  pre- 
judice to  the  legal  control  of  the  plaintiffs,  under  their  act  of 
incorporation,  over  the  streets,  levees,  battures  and  wharves. 

The  plaintiffs  appealed. 

McKinney^  Preston  and  Eustis^  for  the  plaintiffs  and  ap- 
pellants. 
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Eabtsbv    Di8.      Strawhridge^  for  the  defendants* 

May,    I84t. 

ciTT  cocHcit  Of      Garland^  J.  delivered  the  opinion  of  the  court. 

I^FATBTTS  ^ 

The  plaintiffs  alledge,  that  by  law  they  have  been  charged 
with  the  care,  regulation,  control  and  possession,  for  the  pablic 
use,  of  the  streets  of  the  city  of  Lafayette,  and  the  levee  and 
landing  in  front  thereof.  That  the  lower  part  of  that  city  was 
formerly  a  plantation  owned  by  the  UrsuUne  Nuns,  who  on  the 
18th  of  September,  1810,  made  a  plan  of  the  same,  divided  into 
sqtMres  and  streets,  which  squares  they  sold  in  conformity 
therewith.  By  the  plan,  the  public  road  or  front  street,  called 
Levee  street,  is  stated  to  be  sixty  feet,  French  measure*  in 
width,  and  the  levee  and  landing  extending  from  said  atreet  to 
the  river.  The  petition  further  states,  that  the  space  between 
the  front  street  and  the  water's  edge  was  destined  for  a  leree 
and  landing,  and  has  not  been  increased  by  alluvion.  -The 
whole  of  the  space  was  then  necessary  for  those  purposes,  and 
absolutely  indispensable  at  this  time.  It  is  further  stated,  that 
all  the  space  between  the  street  and  the  river  constitutes  the 
bank  of  the  same,  and  is  by  law  subject  to  public  use,  and  the 
corporation  are  the  administrators  of  that  use,  and  bound  to 
protect  and  preserve  it.  It  is  also  stated,  that  the  defendanto 
have  taken  possession  of  the  space  between  the  street  and  the 
river,  claim  it  as  their  private  property,  deny  the  right  of  the 
public,  and  appropriate  the  ground  to  their  private  use,  and  the 
petitioners  are  unable,  by  their  officers  to  keep  said  space  ope&t 
and  free  tor  persons  to  pass,  for  the  landing  of  produce  and 
merchandize,  and  re^hipping  the  same,  without  great  incon- 
venienbe.  They  pray,  that  the  use  of  all  the  ground  between 
the  street  and  the  river  be  adjudged  to  be  public  and  common 
to  all  persons.  That  the  plaintifis  have  the  charge  and  regula* 
tion  of  said  use,  and  that  no  private  and  exclusive  use  thereof 
is  vested  in  the  defendants ;  and  it  is  further  asked,  that  the 
latter  be  forever  enjoined  from  such  private  use,  and  from 
obstructing  and  impeding  the  petitioners  in  the  regulation  and 
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control  of  said  space,  for  the  purpose  of  keeping  it  free  and  EIaitbsh  Drt. 
common  for  a  levee  and  public  landing.  ^^*      -L, 

The  defendants  for  answer  say,  that  all  the  matters  in  con-  c"TcouwciLor 
troTersy  have  been  adjudged  in  previous  suits,  in  which  judg-  w» 

ments  are  to  be  found  in  7  La.  Rep.  1 ;  9  Idem,  140.  They 
farther  deny  all  the  matters  alleged,  and  say,  they,  and  those, 
under  whom  they  claim,  have  been  in  peaceable  possession  of 

t\^  r^^\^.  ^L  ♦>.«„  ^VKrirr  ^..r.  ^hc    plea    ot 

toe  premises  more  tnan  tnirty  years.  rea  Judicata  in  a 

The  plea  of  res  judicata   is  easHy  decided.     The  actions  S^*2PbJ^^°^ 

mentioned  were  possessory  in  their  form  and  nature,  and  do  not  tained  by    the 

''  prooeediDgsina 

m  any  manner  affect  the  rights  of  either  party,  though  the  de-  poiBeasorj  one. 
fadaats  insist  on  some  of  the  ie<UK>ns  assigned  b7  the  court,  ^^i^'";:.: 
for  the  judgments  rendered,  as  sustaining  them  in  their  claims*  ^"ctlon  kTr^ 
It  is  well  settled,  that  a  judgment  in  a  possessory  action  is  no  Ju°^?j?^  ^ 
bar  to  an  action  in  revendication,  although  it  relates  to  the  same  tween  the  same 

-.  parties,  and  for 

OOjeCt.  the  same  objeet 

The  plaintiffs  claim,  as  being  the  administrators  of  a  place 
or  space,  set  apart  by  the  Nuns,  when  they  laid  out  their  land 
into  streets  and  squares,  for  public  use ;  or  as  being  subject  to 
a  legal  servitude,  constituting  the  bank  of  the  river  and  public 
road,  and  liable  to  be  taken  to  construct  a  levee  on.  The  de- 
fendants claim  aa  owners  by  direct  conveyances  from  the  Ur* 
saline  Ntmsv  through  Bellechasse  and  Pierre  Derbigny. 

On  the  15th  of  September,  in  the  year  1810,  the  Ursuline 
Nans  caused  their  land,  then  a  rural  estate,  to  be  laid  out  faito 
large  lots,  of  irregular  forms,  with  streets  (or  chemins,*  as  they 
are  called  in  the  sales),  separating  them,  which  are  stated  in 
the  deeds  of  sale,  as  being  sixty  andforty  feet,  French  measure, 
in  widths  On  the  plan,  which  was  made,  the  streets  are  re-< 
presented  and  named.  In  front  of  the  two  lots  Nos.  5  and  1 1^ 
and  between  them  and  the  levee,  is  laid  out  a  broad  street,  the 
width  of  which  is  not  stated  on  the  plan,  but  both,  plaintiffs  and 
defendants  say,  it  is  si^ty  feet  wide,  French  measure.  Lot 
No.  11  was  sold  to  Derbigny,  under  whom  Holland  claims,  and 
IB  described  as  having  two  hundred  and  seventy-six  feet  ''  face 
a  la  grande  route,"  which  means  the  street  in  front ;  and  is 

^  VOL.      XVIII. 
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Eastibf    Di8.  further  described  by  other  distances  and  streets  as  bounding  it. 
^^*       -'_  The  lot  No.  5,  sold  to  Bellechasse,    under  whom  Dupassan 

ciTTGouKciLOF  and  Glcize  hold,  is  described  as  beinir  "  sur  la  rive  gauche  du 
V8.  fleuve"  containing  three  hundred  aijid  ninety-five  feet  ^*faee  it 
levee,**  and  is  further  described  by  a  depth  of  seventeen  hundred 
and  fifty-four  feet,  bounded  by  various  streets.  These  large 
lots  have  since  been  subdivided  into  smaller  portions,  and  are 
now  held  by  different  persons,  though  the  lots  fronting  on  the 
street,  belong  principally  to  the  defendants. 

In  each  of  the  sales  to  Bellechasse  and  Derbigny,  is  the  fol- 
lowing clause :  *'  Les  dames  venderesses  ^tablissent  poor 
clauses  et  conventions  g^n^rales  et  expresses  des  ventes  par- 
tielles  qu'elles  font,  tout  pr^entement  de  leur  habitation,  que 
les  acqu^reurs  des  trois  premiers  lots  en  profondeur  k  partir  dn 
fleuve^  seront  charg^  de  Tentretien  de  la  lev^e  et  du  grand 
chemin,  et  jouiront  encommun  des  droits  des  propri^taires  rire- 
rains ;  qu'ils  seront  n^anmoins  tonus  de  laisser  prendre  sur  la 
batture  la  terre  dont  les  propri^taires  des  lots  plus  ^loign^  dn 
fleuve  pourront  avoir  besoin  pour  remblayer  leurs  terrains,  on 
pour  y  batir ;  que  les  chemins  qui  s^parent  les  lots,  seront  en- 
tretenus  par  les  propri^taires  des  terrains  devant  lesquels  ils 
sont  situ^s."  Under  these  sales  the  defendants  claim  to  be 
riparian  proprietors,  and  set  up  claim  to  all  the  ground  between 
their  fronts  on  the  street  and  the  edge  of  the  water,  except  sixty 
feet  French  measure  for  the  street,  and  forty  feet  for  the  leree, 
and  say,  there  is  more  than  sixty  French  feet  between  the  Une 
of  their  lots  on  the  street  and  the  levee,  which  leaves  a  space 
between  the  street  and  the  levee,  which  belongs  to  them  ex- 
clusively ;  they  have  it  in  possession,  have  had  it  for  a  number 
of  years,  with  occasional  interruptions,  and  have  been  con- 
firmed in  their  possession  by  the  two  judgments  of  this  court, 
which  they  presented  to  sustain  their  plea  of  res  judicata. 

The  plaintiffs,  by  their  act  of  incorporation  and  other  acts  of 
the  Legislature,  are  chatged  with  the  control  of  the  streets, 
levees,  battures,  wharves  and  other  public  places,  or  places 
subject  to  public  use,  and  can  exercise  such  authority  in  rela- 
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tion  to  theiHy  as  has  been  conferred.  Acts  of  1833,  p.  145,  sec.  Eastkeit  d». 
7,  8,  9,  10,  12 ;  Acts  of  1830,  p.  114  and  115.  ^""^^  ^^^' 

But  as  the  defendants  are  in  possession,  it  is  incumbent  on  wtco^j^wlof 
the  plaintifis,  to  show  a  dedication  to  public  use  of  all  the  ground  "^ 

HOLLAITD  BT  AK. 

between  the  line  of  the  street  most  distant  from  the  river  and 

the  levee.    They  cannot  hold  or  claim  it  in  any  other  manner,  ^  ^®  pwticaitr 

■'  lopm   or    ocre- 

as  it  is  not  pretended,  they  have  a  deed  or  sale.  It  is  well  monjr  it  Deoet- 
settled,  that  no  particular  form  or  ceremony  is  necessary  in  the  cation  of  land  to 
dedication  of  land  to  public  use.  6  Peters,  440.  Municipality  ^{iSrbSroi^ 
No.  3,  vs.  the  Orleans  Cotton  Press  Company  (ante  132).  ^^^^*  «  **"* 
Lord  Ellenborough,  in  the  case  of  Rex  vs.  Lloyd,  held,  that  ^  throwi  open 
if  the  owner  of  the  soil  throws  open  a  passage,  and  neither  neSber  nuu-ki 
marks  by  any  visible  distinction,  that  he  means  to  preserve  all  dfstiMdoo"tliat 
his  rights  over  it,  nor  excludes  persons  from  passing  through  ll^^if 'Tj' 
it  by  positive  prohibition,  he  shall  be  presumed  to  have  dedi-  "^^  over  it, 

nor  exolades  or 

cated  it  to  the  public ;  1  Campbell,  262.  This  may  be  con-  prohibtti  per- 
sidered  by  many  as  going  very  far,  but  the  facts  in  this  case  sing  througCjt^ 
create  a  stronger  presumption  than  in  that,  and  we  think,  make  «^me</  to  Save 
it  certain.  The  Nuns  exhibit  a  plan  of  their  property,  upon  ^ijj^  >/'  ^ 
which  a  street,  called  Zevee  street^  is  exhibited,  running  parallel 
with  the  levee,  and  according  to  the  defendants'  statements,  but  ^  Tp*^***® 
a  few  feet  from  it.  No  specific  number  of  feet  are  marked  on  ^<'*"¥  exhibiu  a 
the  plan^  as  exhibiting  its  width.  On  each  side,  close  to  the  ed  Levee  street, 
front  of  the  lots  and  to  the  levee,  lines  are  drawn,  which  seem  with  "^elieTee, 
to  represent  side-walks,  and  the  same  lines  are  drawn  on  all  the  ^lace^^beSfccn 
other  streets  on  the  plan.    The  object  of  the  Nuns,  in  sub- o?>^***®*''J'»P«- 

*  ^    ^  oino  number  of 

dividing  their  property,  was  to  convert  it  into  town  lots,  with  tifiet  are  marked, 
view  to  its  becoming  an  addition  to  the  city  of  New  Orleans,  to  particular  dZ 
which  it  was  finally  annexed  under  the  name  of  one  of  the  un-  3K^it*iHU  be 
incorporated  Faubourgs.  All  the  batture  outside  the  levee  was  ^^^"^  ^}^ 
made,  by  deeds,  a  common  property,  and  every  owner  of  pro-*  public  uie,  and 

,       ,  ..11  .11  required  to  be 

perty  m  the  three  ongmal  lots  or  squares  in  depth  was  a  joint  kept  open  and 
riparian  proprietor,  and  even  the  owners  of  lots  more  distant  p^ie.         '*"'" 
have  a  right  to  take  earth  from  the  batture,  to  fill  up  their 
lots,  and  for  other  purposes.     A  difference  is  made  as  to  the 
persons  bound  to  keep  up  the  levee  and  street,  parallel  with 
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EABTEsir    ihs.  it,  from  those  bound   to  keep   up  the  other  streets.     There 
°^'       —  cannot  be  a  doubt,   it  was   the   intention  of  the  Nuns«  that 

"^^ll^^V  the  batture  should  be  common,  if  not  to  the  pubUc,  to  the 
^^'  citizens  of  the  faubourcr;   the  levee  was  by  law  public,  the 

street  was  by  dedication  and  law  also  public;  and  it  is  diffi- 
cult to  believe,  it  could  have  been  or  was  the  intention  of 
those,  granting  all  these  uses  and  rights,  to  leave  a  slip  of 
ground',  between  the  street  or  public  highwuy  and  the  levee 
and  batture  beyond  it,  which  would  greatly  embarrass,  if 
not  entirely  deprive  both  the  public  and  the  citizens  of  the 
Faubourg,  of  the  enjoyment  of  the  benefits  intended  to  be 
conferred.  As  a  general  rule,  the  public  highwa3rs  are 
parallel  to  or  run  alongside  the  levees,  adjoining  them,  and 
the  action  of  the  Legislature  is  based  on  that  assumption, 
and  in  most  of  our  legislative  enactments,  roads  and  levees 
are  treated  as  being  in  close  connection.  1  Moreau's  Dig. 
650,  656;  Acts,  1829,  p.  76  et  seq.  Sec.  9,  &c.  Martin's 
Dig.  vol.  2,  p.  598.  We  are  aware,  there  are  exceptions 
to  the  rule,  and  when  they  are  shown,  we  shall  pay  a  pro- 
per regard  to  the  cases,  and  regulate  our  judgments  by  the 
circumstances.  We  have  no  doubt,  there  was  a  full  and 
complete  dedication  by  the  Nuns  for  public  use,  of  all  the 
space  in  front  of  the  lots  or  squares  Nos.  5  and  11,  to  the 
levee,  and  that  the  defendants  have  no  title  or  right,  to  claim 
any  portion  of  it,  and  further,  that  they  are  only  riparian 
proprietors  in  common  with  the  owners  of  property  in  the 
three  original  lots  or  squares  in  depth,  as  represented  on  the 
plan,  under  which  they  hold.  The  plan  and  the  sales  to  Belle* 
chasse  and  Derbigny,  both  passed  within  a  week  after  the  plan 
was  made,  show,  the  whole  space  was  dedicated,  notwithstand- 
ing the  general  declaration,  of  the  streets  being  forty  and  sixty 
feet  in  width.  That  they  were  not  exactly  so,  the  plan  itself 
shows.  St.  Mary  street,  which  runs  perpendicular  to  the 
levee,  is  represented  as  forty-five  feet  wide,  and  St.  Andrew 
street,  next  above  it,  is  stated  to  be  forty-three  feet  in 
width. 
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But,  say  the  defendants,  this  court  has  decided  that  the  locu8  Exmxsr   Dts. 
in  qiio  is  not  a  part  of  the  high  road  or  street,  neither  does  it       ^^'  ^    ^' 
cover  the  levee  or  tow-path ;  consequently  it  may  be  the  sub-  ^^'^^  couHcit  o» 
ject  of  private  ownership;  7  La.  Rep.,  6;  9  Idem,  153.     It  is  va, 

true,  this  court  has  said  so,  in  two  suits  between  these  parties, 
bat  in  actions  essentially  different  in  form  and  substance  ;  and 
had  this  not  been  said,  this  case  would  have  been  too  clear  to 
need  much  argument  to  sustain  it. 

It  therefore  becomes  necessary  to  examine  the  circumstances 
under  which  these  declarations  were  made.  Each  of  the  pre- 
sent defendants,  several  years  past,  instituted  actions  against  an 
oflSbcer  of  the  present  plaintiffs  for  dispossessing  them  of  the 
space  now  in  dispute.  They  proved  by  different  individuals, 
nearly  all  their  tenants  or  agents,  that  after  allowing  sixty  feet, 
French  measure,  for  a  street,  that  a  space  of  about  twenty  feet 
would  remain  between  it  and  the  levee,  of  which  the  present 
defendants  had  had  possession  for  more  than  a  year.  The  pre- 
sent plaintifis  (then  defendants)  offered  in  evidence  the  plan  of 
the  Nun's  Faubourg,  now  before  us,  and  the  sale  from  them  to 
Bellechasse,  to  show  that  the  property  in  question  was  not  pri- 
vate property,  "  but  street  and  levee."  To  the  reception  of 
this  evidence,  the  plaintiffs  (now  defendants)  objected  on  the 
ground  that  their  actions  were  possessory,  and  titles  could  not 
be  enquired  into.  The  District  Judge,  who  tried  those  cases, 
admitted  the  evidence  and  the  plaintifis  (now  defendants,)  took 
their  bills  of  exception.  The  evidence  was  admitted  in  the 
District  Court  to  show  the  place  was  public  and  that  such  a 
possession  as  would  maintain  the  action  could  not  be  had  of  it. 
In  this  court,  the  opinion  of  the  District  Judge  was  overruled 
and  the  evidence  rejected.  Judge  Matthews,  in  giving  the  opi- 
nion of  the  court,  says  the  action  *'  is  simply  possessory,"  and 
the  questions  whether  the  defendants  (then  plaintiffs)  be  real 
owners  or  not,  whether  the  place  in  dispute  be  public  or  appro- 
priated to  public  use,  are  questions  that  depend  on  an  investi- 
gation of  titles  and  cannot  be  permitted  in  a  possessory  action  ; 
7  La.  Rep.,  6. 
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Eastehh   Di8.      One  of  the  present  judges,  in  givmg  the  opinion  of  the  court 

May,  1841.    ^  ^^^  ^^^  ^£  Gleisse  et  al.  vs.  Winter,  &c.,  says  "  the  qucs- 

ciTi  COUNCIL  OF  tion  whother  it  be  in  fact  the  property  of  the  plaintiffs,  or  whe- 

I.A7ATBTTE.  . 

VS.  ther  it  has  been  devoted  to  public  use,  is  in  our  opinion  essen- 

tially one  of  title,  and  the  Code  of  Practice,  art.  53,  declares 
that  in  possessory  actions  no  testimony  shall  be  admitted  ex- 
cept as  to  the  fact  of  the  possession  or  as  to  the  disturbance, 
and  all  testimony  relativ^e  to  property  ahcdl  be  rejectedJ*^  It  was 
under  these  circumstances,  this  court  declared  the  locui  in  quo 
to  be  susceptible  of  private  ownership ;  but  it  is  believed  such 
a  declaration  would  not  have  been  made,  if  the  court  had  not  felt 
compelled  to  confine  its  judgment  to  the  simple  question  of/)09«es- 
sion  and  disturbance.  With  all  the  evidence  then  before  the 
court,  now  before  U8,  together  with  the  plan  and  sales,  we  have  no 
hesitation  in  declaring  that  all  the  space  in  controversy  forms  a 
portion  of  the  public  road  or  street  and  that  the  defendants  have 
•.  >  no  such  title  as  justifies  their  appropriating  any  portion  of  it  to 
*.*'•  "'-  ♦  th^ir  exclusive  use.  In  addition  to  the  evidence  before  us,  a 
majority  of  the  members  of  the  court  have  visited  and  inspect- 
•  *.  •  the  premises,  which  confirms  them  in  the  correctness  of  the  con- 
elusions  drawn  from  the  evidence. 

The  judgment  of  the  District  Court  is  therefore  annulled, 
'  V  avoided  and  reversed,  and  this  court  proceeding  to  give  such 

judgment  as,  in  their  opinion,  ought  to  have  been  given  in  the 
court  below,  do  order,  adjudge  and  decree,  that  the  plaintiffs  re- 
cover  of  and  have  judgment  against  the  defendants  for  the 
space  or  piece  of  ground  in  contest  between  them,  to  be  held 
and  possessed  by  the  plaintiffs  and  administered  for  the  public 
use  as*  a  public  highway  and  levee,  subject  to  the  laws  and  re- 
gulations relative  to  public  places  or  places  subject  to  public 
use.  The  claim  of  the  defendants  to  the  exclusive  use  and 
right  to  the  premises  is  rejected  with  costs  in  both  courts. 
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HANSON  ET  AIm  ««.  CITY   COUNCH.  OF    I.AFAYETTE.    Eastern    Dit. 

May,  1841. 

▲PPSAL  FROX  THE  COURT  OP  THE  FIRST  JUDICIAL  DISTRICT.  ' 

HAiraoir  xr  al* 
The  decision  of  a  jury  of  twelve  "  inhabitAots"  or  land-holders,  under  the  aot  of  citt  council  of 

LAFATXTTS. 


1 5th  February,  1808,  respecting  « the  police  of  the  shores  of  rivers,"  directing 
the  eoBBtruction  of  a  Uvce  for  the  protection  of  a  Faubourg,  of  certain  dimen- 
uons  and  fixing  its  location,  is  conclusive  on  the  necessity  and  propriety  of  the 
measure,  and  the  city  council  have  the  power  to  cause  the  execution  of  the 
work. 

In  a  controversy  about  the  location  of  a  levee,  parol  evidence  will  be  received  to 
fliiovr  where  the  old  levee  stood,  and  the  new  one  is  proposed  to  be ;  and  also 
that  the  adverse  party  was  trespassing  on  a  pttblic  place,  administered  for  the 
public  use. 

The  use  of  the  banks  of  navigable  rivers,  is  a  servitude  for  the  public  use,  or 
eommon  utility ;  and  every  proprietor  adjacent  to  the  shores  of  a  navigable 
river  is  bound  to  leave  sufficient  space  for  levees,  roads  [streets]  and  other 
public  or  common  works. 

The  charter  of  the  city  of  Lafiiyette,  gives  the  city  council  the  entire  control  of 
the  streets,  levees,  wharves,  kc;  confers  on  the  corporation  the  same  powj 
granted  to  the  city  of  New  Orleans  over  these  objects  ;  and  it  is  subrof 
to  the  powers  of  the  police  jury  of  the  parish  of  Jefferson,  within  the 
of  the  city. 

No  man  or  individual  proprietor  of  the  banks  of  a  navigable  river,  can  a] 
priate  them  exclusively  to  his  own  use,  and  at  his  pleasure  construct  leveel 
erect  buildings  and  works  that  will  obstruct  the  free  use  of  its  banks  to^ 
'men,  although  the  right  of  property  is  in  him  as  proprietor  of  the  adji 
landSb 

This  suit  commenced  by  injunction.  The  plaintifis  allege 
they  are  owners  and  possessors  of  houses  and  lots  in  the  city 
of  Lafayette;  having  been  put  in  possession  by  a  sworn 
surveyor,  and  their  lines  and  boundaries  pointed  out  to  them 
by  him,  which  possession  they  have  held  for  upwards  of  fifteen 
years;  and  that  they  have  built  their  houses  and  made  improve- 
ments on  their  lots  and  within  their  boundaries  respectively, 
but  that  the  President  and  Board  of  Council  for  said  city  pass- 
ed an  illegal,  arbitrary  and  oppressive  ordinance,  ordering  the 
demolition  and  destruction  of  their  houses,  stores  and  buildings, 
and  directing  the  municipal  officers  to  carry  said  ordinance  into 
effect.    They  further  allege  that  the  city  surveyor  is  proceed- 
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Eastsait    Uib.  ing  to  carry  the  said  illegal  and  oppressive  ordinance  into  effect, 
jtfoy,  1841.    ijy.  which  they  will  be  greatly  damaged  and  injured  by  the  de- 
HAvsoK  «T  AL.  struction  of  their  buildings,  improvements  and  other  property, 
ciTTcouirciLoFand  deprived  of  the  possession  of  their  lots,  &c.    The  peti- 
tioners then  set  out,  each  one  his  respective  house  and  lot  by 
a  particular  description  and  specification,  and  the  whole  con- 
clude with  a  prayer  for  an  injunction  to  restrain  and  prohibit 
the  proceedings  of  the  City  Council ;  and  that  the  injunction 
when  granted,  be  made  perpetual  by  a  judgment  of  the  court, 
and  that  the  city  of  Lafayette  be  condemned  to  pay  them  10,000 
dollars  damages. 

The  defendants  pleaded  a  general  denial;  and  expressly 
averred  that  they  possessed  the  power  to  make  all  necessary 
and  needful  regulations  respecting  streets,  levees,  roads^  ditches, 
bridges,  &c.;  and  to  repair  old  levees,  and  lay  out  and  construct 
new  oneS)  and  fully  empowered  and  authorized  by  law  to  take 
such  steps  and  use  the  means  necessary  for  the  accomplish- 
ment of  said  objects  and  purposes.  They  pray  that  the  injunc- 
tion be  dissolved  with  damages. 

Upon  these  pleadings  and  issues  the  case  was  tried  before 
the  court. 

On  the  trial,  the  plaintiffs  showed  they  had  been  in  the  un- 
disturbed possession  of  their  respective  lots  and  houses,  and  in 
the  occupation  of  their  stores  for  a  great  length  of  time  over  a 
year,  and  they  urged  that  as  they  stood  in  the  relation  of  pos- 
sessors towards  the  corporation  that  they  could  not  be  distnibed 
or  ousted  in  a  proceeding  which  their  counsel  contended  was  in 
the  nature  of  a  possessory  action. 

The  City  Council,  however  claimed  to  exercise  the  powers 
and  duties  conferred  by  law  on  the  polide  juries  in  the  several 
parishes,  and  particularly  the  police  jury  of  the  parish  of  Jef- 
ferson, which  was  clothed  with  extensive  powers  in  relation 
to  making,  repairing  and  keeping  up  the  levees  within  the  Umitt 
of  the  parish. 

The  evidence  showed  that  the  plaintiffs  in  injunction  had  es- 
tablished themselves  on  lots  and  erected  brick  buildings  for 
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dvireUings  and  stores  with  other  improvements  thereon,  outride  Uasteiui    Dm. 

of  the  front  street  or  highway,  and  between  it  and  the  water ;       "^* 

and  that  in  some  places  they  were  on  the  site  of  the  old  levee  "ambow  it  au 

ana  between  it  and  the  river.    The  river  had  made  encroach-  cittcounchw 

mentfli  or  abrasions  on  the  bank  opposite  or  in  front,  and  the 

water  at  high  winds  and  tides  beat  over  the  levee  in  places ; 

thereby  endangering  the  inhabitants  by  an  overflow. 

The  City  Council  passed  an  ordinance  ordering  a  new  levee 
to  be-  made,  and  directed  their  surveyor  to  mark  out  and  make 
a  plan  of  it.  He  did  so ;  projecting  one  with  a  base  of  sixty 
feet,  which  was  approved  by  a  jury  of  land-holders.  The  city 
authorities  were  proceeding  under  this  ordinance,  so  much 
complained  of  by  the  plaintiffs,  to  take  down  several  of  these 
houses  and  clear  the  bank  of  the  river.  The  new  levee  cover- 
ed the  ground,  and  was  required  to  be  made  over  the  lots  and 
space  of  ground  where  the  buildings  and  improvements,  about 
to  be  demolished,  had  been  erected.  The  evidence  showed 
the  absolute  necessity  of  placing  the  levee  here  to  preserve  the 
city  and  country  from  an  overflow. 

The  plaintiff  contested  the  right  and  power  of  the  City 
Council  to  make  the  levee  and  place  it  where  they  thought  pro- 
per ;  and  further  contended  that  they  must  be  indemnified  for 
their  property  taken  or  destroyed  in  the  establishment  of  the 
new  levee. 

Notwithstanding  this  suit  commenced  by  an  injunction  prohi- 
biting the  City  Council  from  proceeding  in  their  work  of  con- 
structing a  new  levee,  deemed  nec3ssary  for  the  safety  of  the 
inhabitants  and  their  property,  and  the  issue  involved  the  ques- 
Uon  of  the  right  of  the  corporation  to  demolish  the  buildings 
and  improvements  of  the  plaintiffs  in  order  to  clear  the  banks  of 
the  river  and  to  place  a  new  levee  thereon,  yet  the  parties  seem 
io  hiive  viewed  the  case  in  the  light  of  a  poaaeaMory  action : 
for  among  the  evidence  at  page  18  of  the  record  the  following 
agreement  appears: 

'*  It  is  Agreed  that  every  thing  but  the  question  of  poaaession 
be  reserved.'* 

38        VOL.    XVIII. 
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EArrBRir    Dis.      The  recotd  contains  a  mass  of  testimony  taken  to  the  whole 

May,  mi'    case,  emhracing  every  thing  connected  with  the  subject,  ex- 

Hinaov  rr  ai.  ^ept  as  to  the  actual  value  of  the  buildings  to  be  pulled  down 

ciTTcouirciL  OF  and  property  taken  for  the  new  levee.    The  description  and 

position  of  the  buildings  and  plans  of  levee,  street,  road,  banks 
of  the  river,  &c.,  were  produced  in  evidence. 

The  District  judge  considered  the  case  as  a  possessory  ac- 
tion ;  that  he  had  no  middle  course  to  pursue,  but  either  to 
perpetuate  or  dissolve  the  injunction.  He  however  considered 
further  that  the  property  of  the  plaintiffs  could  not  be  taken 
from  them  for  the  new  levee  and  works  contemplated  by  the 
City  Council  without  compensation^  which  should  be  paid  or 
tendered  before  expropriation;  La.  Code,  arts.  2004,  2606, 

2607. 

There  was  judgment  perpetuating  the  injunction  and  the  de- 
fendants appealed. 

RoseliuB^  Pierce  Sf  Latour^  for  the  plaintiffs. 

EuBtis,  4'  M* Kinney f  for  the  defendants,  made  the  foII6w- 
ing  points  in  argument  :i 

1.  The  law  considers  the  banks  of  rivers  merely  in  relation 
to  position  and  not  in  reference  to  occupation  or  ownership. 

2.  The  right  of  use  in  the  banks  of  rivers  is  a  matter  of  pab- 
lic  administration  which  the  State  exercises  by  delegation  to 
different  municipal  bodies.  The  exercise  of  this  power  is  not 
simply  a  matter  of  municipal  administration  but  a  portion  of 
the  sovereign  authority. 

3.  On  the  borders  of  the  Mississippi  the  levees  form  the 
banks  ;  La.  Code,  art.  448.  The  use  is  in  the  public;  Idem, 
446. 

4.  The  use  of  the  banks  of  rivers  is  a  servitude  imposed  for 
pubUc  utility— every  thing  in  relation  to  it  is  determined  by 
laws  or  particular  regulations  ;  Idem,  660,  661. 

5.  The  law  does  not  determine  by  an  uniform  rule  the  extent 
of  the  levees  or  the  space  on  the  bank  required  for  the  public 
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use.    This  is  a  matter  of  regulation  and  must  depend  upon  the  Eastebv   Dii. 

various  localities,  soil  and  currents  of  rivers  in  different  parts  of       ^^* 

the  State.  niHioir  «t  ^ 

6.  The  power  of  regulating  the  extent  of  this  servitude,  "^[^^^J^*^ 
which  changes  with  the  changes  of  rivers,  is  vested  in  the 

police  juries ;  1  Moreau's  Digest,  651,  verbo  levees. 

7.  All  lands  on  the  borders  of  rivers  are  held  subordinate  to 
this  right,  which  is  a  servitude,  and  the  exercise  of  it  is  not  an 
expropriation  or  a  trespass,  but  a  vindication  of  a  public  para- 
mount right ;  Macarel,  lib.  0,  p.  373 ;  6  La.  Rep.,  41^ ;  3 
Idem,  567 ;  act  of  1830  concerning  levees ;  act  of  April,  1833 ; 
vide  3  Kent's  Commentaries,  424. 

8.  The  powers  and  authority  of  police  juries  relating  to  le- 
vees are  vested  by  law  in  the  defendants ;  act  of  13th  March* 
1836,  sec.  0 ;  acts  incorporating  the  city  of  Lafayette. 

9.  Whenever  a  right  of  property  to  the  exclusion  of  the 
public  use  is  set  up  by  any  riparian  proprietor,  or  whenever 
an  exemption  is  set  up  in  derogation  of  this  general  servitude, 
a  title  to  that  effect  must  be  shown  from  the  sovereign,  and  no 
possession  will  avail  against  it,  unless  such  possession  be  imme- 
morial; 3  Martin,  N.  S.,  298  et  seq.;  Novissima  Recop.,  lib.  1 1, 
tit.  8,  law  4. 

10.  It  is  incumbent  on  the  plaintiffs  affirmatively  to  show 
their  title  to  the  exemption  they  claim,  and  it  is  not  by  virtue  of 
a  mere  occupancy  that  any  impediment  to  the  public  right  can 
be  created. 

11.  In  a  case  like  this,  a  court  will  not  interfere  by  injunc- 
tion to  prevent  the  execution  of  a  public  work,  which  the  pro- 
per authority  has  determined  to  be  necessary,  and  which  the 
public  safety  requires  should  be  executed  without  delay  or  ob- 
struction. 

12.  The  different  bills  of  exception  not  having  been  called 
before  the  court  in  argument  by  the  counsel,  may  be  considered 
as  abandoned,  or  as  merged  in  the  principles  embraced  by  the 
argument  of  the  case. 
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EiiTxur    Dit.      Oarland,  J.  delivered  the  opinion  of  the  court. 

May,  1841. 


BAvtoir  XT  AL.  The  plaintiffs  allege  they  are  the  owners  and  proprietors  of 
ciTTcouircnor  c®'^^^'^  ^^^  ^^  ground,  with  the  improvements  and  buildings 
LxTATXTTx.  thereon,  situated  in  the  city  of  Lafayette,  and  have  been  in  quiet 
possession  thereof  for  upwards  of  fifteen  years.  That  before 
they  erected  the  stores  and  buildings  on  their  lots  they  called 
on  a  sworn  surveyor  of  the  State,  there  being  then  none  in  the 
parish  of  Jefferson,  to  show  them  their  lines  and  boundaries  on 
which  to  build.  They  further  represent,  that  the  City  Council  of 
Lafayette  have  passed  an  arbitrary  and  oppressive  ordinance  or 
ordinances,  directing  the  municipal  officers  to  forcibly  enter, 
turn  them  or  their  tenants  out  of  their  stores  and  houses,  and 
that  Benjamin  Buisson,  surveyor  of  the  said  city,  and  other 
persons  are  about  to  execute  the  order  or  orders,  whereby  they 
will  be  irreparably  injured,  and  a  pecuniary  loss  of  more  than 
$300,000  will  be  sustained.  The  petition  then  proceeds  to  the 
description  of  each  lot  of  ground,  naming  the  person  to  whom 
it  belongs:  Which  lots  are  all  in  what  are  generally  called  the 
suburbs  Lafayette  and  Livaudais,  fronting  on  Levee  street  and 
running  from  it  across  the  levee  and  batture  outside  of  it,  to 
the  low  water  mark,  all  of  which  will  appear  from  their  titles 
and  plans. 

They  further  allege  they  have  requested  the  City  Council 
and  their  officers  to  desist  from  their  illegal  acts,  but  they  per- 
sist in  their  determination  to  pull  down  the  houses  and  take  the 
ground ;  wherefore  they  pray  they  may  be  enjoined  from  de* 
stroying  their  property  and  disturbing  them  in  the  possession 
and  enjoyment  of  it,  which  injunction  they  pray  may  be  made 
perpetual  and  ten  thousand  dollars  damages  be  allowed  them. 

To  this  petition  and  injunction  the  defendants  answered  by  a 
general  denial,  and  an  averment  that  the  City  Council  have 
power  by  law  to  make  all  necessary  rules  and  regulations  re- 
specting the  streets,  roads,  ditches,  bridges  and  highways;  also 
to  repair  old  levees  and*  construct  new  ones  when  necessary* 
and  have  authority  to  take  such  measures  as  may  be  proper  to 
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^fibct  those  obJecU*    They  pTay  a  dissolution  of  the  iojunction  Eivrxvn    Dts. 
vnd  for  twenty  thoiuiaEKl  dollars  damage^.  '^^' 

The  evidence  shows,  that  the  pkintifis  have  acts  of  sales,  ■^»"o"  ^  ^^ 
and  are  possessors  of  the  lots  and  huildings  mentioned  in  their  ciTTcouvcnor 

•  LAFATSTTS. 

petition,  for  different  periods.  Some  for  two  years,  others  for 
fourteen  or  fifteen  years,  and  others  for  shorter  periods.  It  is 
abo  shown,  that  the  President  of  the  Council  had  notices  served 
on  him,  requiring,  that  within  thirty  days  they  remove  all  the 
incumhrance$,  obstructions  and  buildings  on  the  line  of  the 
levee,  ordained  by  the  Council,  in  front  of  and  through  their 
property,  according  to  the  plan  mafl^  by  the  City  Surveyor, 
who  was  ordered  to  show  them  the  lines,  when  called  on ;  and 
it  is  also  shown,  that  a  number  of  houses  were  demolished,  and 
those,  belonging  to  the  plaintifis  threatened  with  demolition. 
Buckmao,  a  witness  for  the  plaintiffs,  after  stating  various  facts. 
Confirming  the  previous  statements  of  other  witnesses  in  relation 
to  their  possession  and  rights,  says,  the  banks  of  the  rivef  have 
been  gradually  washing  away,  in  consequence  of  the  action  of 
the  water,  produced  by  the  steamboats  passing  near  the  shore, 
but  the  condition  of  the  levee  has  generally  been  good  until  the 
previous  high  stage  of  water,  when  it  ran  over  in  several  places. 
The  evidence  on  the  part  of  the  defendants  shows,  that  on  the 
18th  of  June,  1S40,  the  Committee  of  the  Council  on  Streets 
and  Landings,  reported  to  that  body,  they  had  inspected  the 
levee  in  front  of  the  city,  and  find  it  in  a  precarious  and  weak 
condition  on  its  .whole  line,  but  very  much  so  in  front  of  the 
faubourg  Lafayette.  That  it  has  been  broken  down  by  being 
travelled  on  by  drays,  carts  and  other  vehicles,  and  in  many 
places  the  water  flows  over  it.  After  a  thorough  examination, 
the  Committee  say,  the  safety  of  the  cities  of  Lafayette  and 
New  Orleans  requires  a  new  and  more  substantial  levee  should 
be  constructed  as  soon  as  practicable.  Upon  the  presentment 
of  this  report,  the  President  of  the  Council  was  authorized  to 
summon  the  legal  number  of  freeholders,  to  examine  and  in- 
spect the  old  levee,  and  report,  whether  a  new  one  was  neces- 
sary.   Twelve  freeholders  were  summoned,  among  whom  were 
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Eastirv  Dib.  Hanson  and  McQarey,  two  of  the  plaintiffs.  This  jury  met. 
May,  ^^1^^  and  QQ  jjjg  2d  of  July,  1840,  unanimously  reported,  that  a  new 
HAKBON  IT  AL.  leveo  was  necessary,  and  required  along  the  whole  front  of  the 
GTTT  COUNCIL  or  clty.  They  say  it  can  be  immediately  commenced  in  front  of 
ihe  Nuns'  Faubourg,  but  advise  a  postponement  as  to  fixing  the 
line  in  front  of  the  Faubourgs  Lafayette  and  Livaudais  until 
August,  when  the  water  shall  be  lower,  and  it  can  be  better  de- 
signated. On  the  presentation  of  this  report,  the  City  Surveyor 
was  directed  to  make  a  plan  and  specifications  of  the  levee  in 
front  of  the  Nuns'  Faubourg,  and  means  were  adopted  to  com- 
mence it  forthwith.  On  the  6th  of  August,  1840,  the  jury  again 
met  for  the  purpose  of  designating  the  line  of  the  levee  in  front 
of  the  Faubourgs  Lafayette  and  Livaudais.  After  inspection, 
they  were  still  unanimo.us  as  to  the  necessity  of  the  new  levee, 
and  ten  of  the  jurors  concurred  in  the  line,  its  base  to  be  sixty 
feet  in  width  '*  from  the  break  of  the  bank  of  the  river*" 
wherever  that  distance  can  be  obtained  without  encroaching  on 
the  street.  The  levee  to  be  run  in  a  straight  line  on  each 
square,  commencing  at  St.  Andrew  street,  where  it  was  to 
connect  with  the  levee  in  front  of  the  Nuns'  Faubourg,  and  ex- 
tend to  the  upper  limit  of  the  city.  To  this  report,  Messrs, 
Hanson  and  McGarey  dissented,  on  the  ground,  that  sixty  feet 
base  was  more  than  necessary.  They  thought,  forty  feet  were 
sufficient,  to  be  measured  from  low  water  mark,  extending  to 
the  top  of  the  bank,  and  they  say,  a  levee  so  placed  will  be  suf- 
ficiently durable  and  substantial.  We  cannot  forbear  remark- 
ing here,  that  Messrs.  Hanson  and  McGarey,  when  the  levee 
was  to  be  made  in  front  of  the  Nuns'  Faubourg,  did  not  think 
sixty  feet  base  too  much,  but  in  front  of  the  Faubourg  Lafayette, 
where,  according  to  the  evidence,  the  levee  was  worse  than  any 
where  else,  forty  feet  were  sufficient,  and  they  were  to  be  tak^i 
from  low  water  mark,  on  a  bank  gradually  wearing  away  by 
the  abrasion  of  the  river.  What  influence  their  interests  had 
upon  their  judgments,  it  is  not  necessary  now  to  decide.  The 
Council  directed  the  levee  to  be  made  in  conformity  with  the 
recommendation  of  the  majority  of  the  jury,  and  shoitly  after 
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commenced  the  work ;  the  President  and  Surveyor  being  rested  EAsrsiisr   Dis. 
with  the  necessary  authority  to  remove  obstructions  and  in-       °^* 
cumbrances.    To  arrest  the  Council  in  the  execution  of  this  ^^^^  »»  ^^ 
ordinance,  is  the  purpose  of  this  injunction.  cittgouitcilof 

From  the  plans  of  the  Faubourgs  Lafayette  and  Livandais, 
it  appears,  that  in  both  of  them  the  public  road  or  Levee  street 
is  laid  off  some  distance  from  the  edge  of  the  bank  of  the  river 
or  the  existing  levee,  and  on  each  side  of  it  a  range  of  lots  is 
laid  out ;  those  on  the  side  next  to  the  river  running  across  the 
levee  to  low  water  wark,  measuring  in  some  instances  more 
than  two  hundred  feet.  On  many  of  those  lots,  the  buildings 
instead  of  being  erected  on  the  street,  are  on  the  end  next  to 
the  bank  of  the  river,  close  to  the  water's  edge,  having  a  levee 
or  embankment  of  an  irregular  height  and  base  to  protect  them. 
Not  one  of  the  plaintiffs  have  left  more  than  thirty-five  feet 
between  their  houses  and  high  water,  and  some  of  them  only 
fifteen  feet  and  a  few  inches,  others  eighteen,  twenty  and 
twenty-five  feet.  Each  one  seems  to  have  built  very  much  at 
his  own  wiU,  both  before  and  since  the  incorporation  of  the 
city.  The  old  levee  has  been  cut  down  and  destroyed,  that 
buildings  might  be  erected  on  its  site,  and  every  house  now 
sought  to  be  demolished,  is  in  the  whole  or  in  part  on  the 
former  levee,  or  entirely  outside  of  it.  The  witnesses  all  testify 
to  the  inadequacy  of  the  present  protection  from  inundation. 
It  is  said,  that  the  water  has  run  over  the  embankment  in 
various  places,  that  steamboats  in  passing,  throw  it  over,  and 
that  the  banks  are  falling  in  at  different  places.  Buisson,  the 
surveyor,  says,  that  the  projected  levee  is  on  or  very  nearly  on 
the  site  of  the  old  one,  and  in  some  places  nearer  the  river. 
That  in  a  few  places,  the  inside  of  the  levee  will  be  something 
more  than  sixty  feet,  in  consequence  of  the  irregular  caving  in 
of  the  bank. 

About  thirteen  persons,  owning  about  twenty  lots,  oppose 
the  execution  of  this  work,  which  all  the  other  property 
owners  appear  to  favor,  and  the  question  is,  shall  their  will 
and  interests  prevail  over  that  of  the  mass  of  the  property 
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EAifTKii!v    Ui8.  owners  in  that  quarter  and  the   safety  of  the  whole  com^' 

Mxy,  1841.      ^„^- „  « 
•^  munity  i 

HAHtoir  KT  AL.  ,   In  thc  course  of  the  trial,  the  plaintiffs   took  a  bill  of  ex* 
ciTTcouirciLor  ception,    to    the  opinion  of  the  court   overruling  a  question 
LAFATETTB.     p^Qpoun^ed  to  the  witness  Bach,   asking   his  opinion  *•  con- 
cerning the  existence,  extent  and  sufficiency  of  the  old  lerea 
in  comparison  with  the  projected  one."     The  defendants  ob^ 
jected  on  the  ground,  that  the   '*  discretion  of  the  President 
and  City  Council  of  the  city  of  Lafayette  could  not  be  in- 
quired into  by  the  courts."     The  court  sustained  the  objeciion 
on  two  grounds.     First,  that  the  question  involved  an  inquiry 
into  the  propriety,  expediency  and  necessity  of  the  projected 
change  in  the  levee,  which  the  Judge  considered  to  be  a  matter 
within  the  discretion  of  ^he  defendants,  and  that   discretion 
could  not  be  revised  by  him.     Secondly,  that  the  only  matter 
for  the  court  to  consider,  was  the  expropriation  of  the  property, 
of   a  jurr   of  and  whether  the  defendants  had  kept  within  the  limits  of  thett 
timu'^  or  land"  charter  in  making  the  expropriation.     "We  think,  the  Judge 
the^wt'of^^isS  ^*^  ^^^^  ^^  rejecting  the  evidence,  but  not  for  either  of  the 
February,  1808,  reasons  he  gives  for  his  opinion.     The  action  of  the  plaintifl&, 
police    of   the  it  appears  to  us,  is  an  injunction  .to  prevent  a  trespass  and 
en,"   direetiDg  disturbance  of  an  alleged  possession,  by  the  officers  of  the  Cor^ 
oA»  fcS«forthe  poration,  under  an  ordinance  regularly  enacted,  the  expediency 
&'^ho^°"  ^  f  ^^  which  is  not  denied  ;  its  illegal  and  oppressive  character  as 
eertuin  dimen-  to  the  plaintiffs  is  only  alleged ;  and  as  it  appears,  the  Corpora* 
lU  loeatioD,  m  tion  proceeded  to  summon  a  jury,  to  decide  on  the  expediency 
Sbe  "'n^esuty  ^^^  necessity  of  making  the  levee,  under  the  act  of  16th  of 
thc^m^SJTin^d  *'«^'"ary»  190® »  1  Moreau's  Dig.,  p.  661 ;  and  that  jury  bar- 
the  ci^r  council  ing  decided  in  favor  of  it,  we  think  their  decision  conclusive,  as 

have  the  power        ,  .  , 

tocauMtheexe-  to  the  necessity,  unless  the  nullity  or  illegality  of  their  proceed- 

cutioD    of    the  .  ^  •     •  i  •  i_  i  ^  i 

work.  ings  are  put  m  issue,  which  has  not  been  done. 

The  plaintiffs'  second  bill  of  exception,  we  think,  cannot 

be  sustained,   for  the  reasons  stated  in  relation  to  the  fifst ; 

the  object  of  the  testimony  offered  being  in  effect  the  same. 

The  third  bill  of  exception  is  more  untenable,  than  either  of 

the  others,   as   we  cannot  possibly  see,  what  the  amount  of 
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monies  received  by  the  Harbor  Master,  or  what  has  been  EAnvRx  Dts. 
expended  by  the  defendants  on  the  public  road  and  levee,  has  ^^'  '  !l. 
to  do  with  this  controversy.  It  is  irrelevant  to  the  issues  ■^'«**  "^  ^^ 
joined.  cnr  couifciL  of 

As  to  the  fourth  bill  of  exception,  we  think,  the  Judge  did 
not  err  in  admitting  Buisson's  testimony,  and  the  plan  he  pre-  vJS^  Jbo!S°^ 
sented.     The  object  was,  to  show  where  the  old  levee  was,  and  ^<>«»^»<"»o^  »  le- 

•'  '  vee,  parol    evi- 

thereby  show,  that  the  plaintiffs  were  themselves  trespassing  <^«">««,^'**^>e  re- 

'^  °  ceived  to  show 

on  a  place,  the  public  had  the  use  of,  and  of  which  the  defend-  vhere  the  old 
ants  were  the  administrators,  and  had  the  control.  If  on  no  the  new  ooe  is 
other  account,  the  evidence  was  admissible  on  the  question  of  J^^J^ihat  the 

damages.  adverse      party 

°  "was  trespassing^ 

The  use  of  the  banks  of  navigable  rivers  is  by  law  public,  onaift^hcplace, 
and  on  the  Mississippi  the  levees  are  the  banks ;  La.  Code,  the  pubiio  uae, 
arts.  446, 448.     This  is  a  servitude,  established  for  the  public  ,  Thenseofthe 

^  banks  of  naviga- 

or  common  utility,  and  all  that  relates  to  it,  is  regulated  by  par-  bie  rivers,  is  a 
ticular  laws ;  and  every  proprietor,  adjacent  to  the  shores  of  a  public  use,  or 
navigable  river,  is  bound  to  leave  sufficient  space  for  the  mak-  M^levery^'pro^ 
ing  or  repairing  levees,  roads  and  other  public  or  common  f^Jh^V^'^'^iS^' 
works.     Idem,  arts.  660  and  661.     The  principles  here  laid  navigable  river 

is  bound  to  leave 

down,  have  been  long  well  established,  even  if  positive  legis-  sufficient  space 
lation  had  not  sanctioned  them.  •  (streets)  '   and 

The  subject  of  roads  and  levees  has  repeatedly  occupied  the  cJ^on"  worlw 
attention  of  the  Legislature,  and  in  relation  to  both,  many  posi- 
tive regulations  have  been  made  of  a  general  and  local  charac- 
ter.    No  subject  is  more  important. 

The  act  of  February  IB,  1808,  Moreau's  Dig.,  vol.  1st,  p. 
651,  which  forbids  any  one  making  new  levees,  without  the 
authorisation  of  a  jury  of  freeholders,  and  imposes  penalties  for 
constructing  works  which  shall  hinder  or  obstruct  the  free  use 
of  the  shores  of  the  Mississippi,  seems  not  to  have  excited  much 
of  the  attention  of  the  District  Judge  or  the  Counsel.  The  act 
of  the  18th  of  March,  1816,  2  Martin's  Dig.,  504,  (which  by 
some  stranfire  omission  is  not  in  Moreau's  Digest  at  all,)  and 
that  of  the  7th  of  February,  1820,  session  acts,  p.  76,  appears 
also  to  have  escaped  attention.  These  two  laws,  portions  of 
99        VOL.     XVIII. 
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Eastbbii    Dib.  the  first  of  which  are  re-enacted  in  the  latter,  are  full  and  spe^ 

"^*  *    ''    cific  in  relation  to  levees.    The  base  and  height  are  ordained. 

AuiaoK  rr  au  fj^g  3^  section  of  both  laws  directs,  how  far  the  levee  shall  be 

ciTTGovjfciLor  from  the  water's  edge.    In  some  situations  it  must  be  anarpent 

at  least,  and  in  all  cases  at  least  sixty  feet)  measuring  "  from 
the  summit  of  the  bank."  Section  5  says,  that  the  earth  used 
in  the  construction  or  repair  of  a  levee,  shall  be  taken  at  least 
twenty  feet  from  the  base,  on  the  side  of  the  river.  Every  pro- 
prietor of  land  fronting  on  the  river^  is  bound,  at  certain  seasona 
to  keep  a  certain  number  of  slaves  to  work  upon  the  levee  and 
keep  it  in  repair.  By  the  act  of  the  90th  of  January,  Iddi* 
sec.  4,  the  police  jury  of  the  Parish  of  Jefferson,  indepcfndent 
of  the  general  legislation  on  the  subject,  had  special  powers 
delegated  to  them  in  relation  to  the  proportion,  direction,  mak- 
ing and  repairing  of  levees,  dykes,  d^c,  and  among  them  ex- 
pressly the  power  of  pulling  down  and  removing  all  buildings 
and  other  incumbrances,  that  may  obstruct  the  levee  or  space 
between  the  levee  and  river. 

The  charter  of  the  city  of  Lafayette  confers  on  them  the  en- 
tire control  of  the  streets,  levees,  wharves,  &>c.,  subject  to  the 
ijuj^^'^^if  restriction,  that  they  shall  not  pass  any  ordinance,  which  shall 
^yette, gives  the  interfere  with  the  rights  of  the  public  to  the  levee,  bank  of  the 

city  oouDcil  Uie    .  ,  *  -  ^^^^         « -^  ^^       n^i      *« « 

entire  control  of  nver  Or  batture.  Acts  of  1833,  p.  146,  sec.  10.  The  12tn  sec- 
▼ees,  wbuT^  ^^^^  ^^  ^^^  same  act  confers  on  the  Corporation  all  the  powers, 
ihe'cSS^^reiiS*  granted  to  the  Mayor  and  City  Council  of  New  Orleans,  by  the 
themmepowov  «<  ^jt  concemini?  levees,"  passed  Match  16th,  1830:    Acts  of 

granted   to   the  *  '      r 

city  of  New  Or-  1830,  p.  114.  The  powers  granted  by  this  act  are  very  great, 
objects;  and  it  it  &nd  iluthorise  the  demolition  and  removal  of  obstructions,  at  the 

Se"Slwi  Sf^^P®*^®®  ^^  *^^®®  ^^^  ^^^^  erected  them.  Sy  the  act  of 
*«^j^^"««^|j»^^  March  12,  1836,  session  acts,  p.  131,  sec.  1,  the  City  Council 
Jefferson,  within  are  specially  subrogated  to  all  the  powers  of  the  police  jury  of 

the  limits  of  the    ^    J^   .  ,    \.  ^  ^  .  ^.       ,      ,.     .        -    ,^       .  ,    . 

city.  the  Palish  of  Jefferson,  withm  the  limits  of  the  City,  and  the 

9th  section  of  the  same  Kct  again  confers  on  them  the  power, 
to  prevent  the  obstruction  of  the  streets  and  levees.  If  farther 
power  was  necessary,  it  is  given  by  the  article  857  of  the  La. 
Code,  which  authorises  the  destruction  of  any  works  built  on 
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the  banks  of  riven,  at  the  expense  of  those  who  claim  them*  Eitriaii  Dit. 
and  the  owner  of  those  works  cannot  prevent  their  being  ^'  -L 
destroyed  under  any  pretext  of  prescription  or  possession,  even  ■^■o"  ■»  ^^ 
if  immemorial*  ciTTcouvciior 

This  court  has  heretofore  had  occasion  to  act  upon  this 
question  in  the  case  of  the  Trustees  of  Natchitoches  vs.  Goe,    No  man  or  in- 
8  Martin,  N.  S.,  140;  and  directed  the  removal  of  a  house  ^JTJ^*\^  Pg; 
that  had  been  built  on  the  bank  of  Red  river,  which  interrupted  %ki  of  a  nayi- 

*^        gable  nyer,  can 

the  use  of  its  banks,  which  are  common  to  all  men.  appropriate 

If  there  be  one  provision  of  law  clearer  than  any  other,  it  is,  ly  to  hit  own 
that  no  man  has  a  right  to  take  exclusive  possession  of  the  banks  ^Jj^^J^  eon! 
of  a  navigable  river,  and  appropriate  them  to  his  own  use,  and  ^^^  bauSnn 
particularly  of  the  banks  of  the  Mississippi.    He  has  no  right  u>d  works  tint 

wiU  ODflCruot  the 

to  extend  levees  at  his  will  and  pleasure,  or  erect  buildings  and  free  use  of  iu 
works,  that  will  obstruct  the  free  use  of  the  banks  to  all  men,  aithoa^  "^ 
although  the  right  of  property  is  in  him,  as  proprietor  of  the  "*^^  ^^S?^ 
adjacent  lands.  proprietor  of  the 

adjaeenC  Uuxlt. 

The  acts  of  1816  and  181S9,  before  referred  to,  having  fixed 
sixty  feet  as  the  minimum  distance,  at  which  a  levee  shall  be 
placed  from  the  summit  of  the  bank,  we  cannot  see  in  the  pro- 
ceedings of  the  City  Council  any  of  that  arbitrary  and  oppres* 
sive  spirit,  so  freely  imputed  to  them.  Although  we  do  not 
hold  them  as  a  petty  sovereignty,  free  from  control,  and  mak- 
ing their  discretion  the  law,  yet  we  think,  they  are  charged 
with  important  public  inteiests,  and  they  who  complain  of  them, 
ought  to  present  themselves  as  citizens,  willing  to  comply  with 
the  laws,  and  showing  a  proper  regard  for  the  rights  of  their 
fellow-citizens. 

The  plunti&  strongly  insist  upon  a  compensation  in  damages 
in  the  event  of  their  buildings  being  destroyed  and  the  ground 
taken  to  make  a  levee,  and  say,  they  have  been  led  into  error 
by  the  ordinance  of  the  City  Council  of  the  18th  June,  1883, 
reserving  only  forty  feet  for  a  landing  and  tow-path,  and  the 
proceedings  of  the  police  jury  of  the  Parish  of  Jefferson.  We 
think  the  character  of  that  ordinance  is  not  properly  under- 
stood.   The  Council  say  nothing  about  the  construction  of  a 
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Eaitsbh    Di8.  ^evee,  and  although  all  was  not  reserved,  to  which  they  were 

^^*  entitled,  it  does  not  follow,  that  their  rights  were  ahandoned. 

EAMBON  ST  AL.  But  eveu  if  they  had  fixed  forty  feet  as  the  space  to  be  left,  the 

ciTTcouircii.or  plaintiffs  have  not  respected  the  ordinance  ;  the  evidence  show- 

s^AimE,     j^^^  ^j^^^  ^^^  ^^^  ^^  them  has  left  that  space ;  several  of  them 

are  within  twenty  feet  of  the  summit  of  the  bank.  The  plain- 
tiffs appear  to  have  built  their  houses  on  the  levee  or  outside  of 
it ;  by  doing  so,  they  became  themselves  violators  of  law  and 
of  public  rights,  and  must  take  the  consequences  of  their  own 
acts.  The  laws  prohibiting  the  erection  of  buildings  and  works 
on  the  banks  of  navigable  rivers,  have  been  long  enacted,  and 
were  in  force  before  the  plaintiffs  made  their  establishments 
and  purchases.  We  therefore  think,  they  are  not  entitled  to 
damages ;  and  if  they  were,  it  would  not  be  just  the  Corpora- 
tion of  Lafayette  should  pay  the  full  amount  of  them,  as  the 
space  sought  to  be  opened,  and  the  levee  to  be  constructed,  is 
for  the  public  benefit,  and  not  exclusively  for  that  of  the  in- 
habitants of  that  city. 

The  District  Judge  has,  in  our  opinion,  mistaken  the 
character  of  this  action ;  it  is  not  possessory,  exclusively. 
Whilst  we  concur  in  many  of  the  principles  he  has  stated, 
and  the  reasons  given,  we  cannot  concur  in  the  conclusion 
drawn  from  them.  The  judge  thinks,  because  he  could  not 
allow  the  defendants  all  they  claim,  that  therefore  he  could 
not  allow  them  any  thing.  We  do  not  consider  ourselves  so 
closely  resti^cted. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  this  court  proceeding  to  give  such  judgment, 
as  in  its  opinion  ought  to  have  been  given  by  the  court  be- 
low; do  further  order  and  decree,  that  the  injunction  issued 
herein,  be  dissolved,  and  the  plaintifis'  action  dismissed ; 
they  paying  the  costs  of  this  appeal,  and  those  in  the  District 
Court. 
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HANSON  £T  AI*.  V9.'  CITY   COUNCII«  OF    IiAFAYCTTE.    Eastkrk    Dib. 

,  May,    1841. 

OH  AH   APPL1CATI0H    FOB  ▲  RE-HSARIH6.  =^=== 

HAH80H   ET     AL. 

A  re-bearing  allowed  on  the  question  of  damages,  respecting  the  right  of  the  citt  couhcil  op 
plaintiffs,  as  front  proprietors,  to  be  paid  for  the  proper^  taken  or  destroyed  in 
making  the  new  levee. 

Rosdius  8f  L,  Pierce,  on  the  part  of  the  plaintiffs,  solicited 
a  re-hearing  in  this  case.  They  insisted  on  it  because  the 
court  had  decided  the  whole  case,  when  it  was  only  tried  in  part 
in  the  court  below ;  and  the  question  decided  by  that  court 
could  alone  be  appealed  from.  The  question  of  damages  was 
by  consent  of  parties  reserved  until  the  right  of  the  defendants 
to  make  the  levee  should  be  first  decided.  It  is  true  the  court 
rejects  the  claim  for  damages,  but  in  doing  so,  it  assumed  ori- 
ginal jurisdiction,  and  acted  on  a  matter  not  before  it.  We 
certainly  have  a  right  to  be  heard  upon  this  subject  before  we 
are  condemned  ;  for  even  admitting  that  the  plaintiffs  have  no 
right  to  the  exclusive  use  and  ownership  of  their  property,  yet 
it  is  not  so  very  clear  that  the  houses  which  they  have  built  on 
the  faith  of  the  proceedings  of  the  Police  Jury,  can  be  demo- 
lished over  their  heads  without  indemnity ;  nor  is  it  so  very 
plain  that  the  municipal  corporation  having  by  its  ordinance  of 
the  5th  June,  1833,  induced  the  plaintiffs  to  believe  that  only 
forty  feet  fronting  the  river  and  parallel  with  it,  was  required 
for  the  use  of  the  public,  is  not  responsible  for  the  damages 
thus  occasioned.  At  all  events  we  take  it  that  these  are  ques- 
tions of  sufficient  importance  to  the  parties  to  afford  them  an 
opportunity  of  being  heard  in  support  of  what  they  may  con- 
ceive to  be  their  rights.  The  agreement  and  reservation  is 
found  at  page  18  of  the  record. 

2.  In  deciding  the  merits  of  this  case,  we  humbly  conceive 
the  court  has  fallen  into  an  error  of  fact.  Had  the  plaintiffs* 
counsel  entertained  the  most  distant  idea  that  their  clients  were 
trespassers  on  the  public  domain,  they  never  would  have  insti- 
tuted this  suit.  That  formerly  the  levee  was  further  from  the 
river,  than  that  which  now  exists,  is  not  denied,  but  that  the 


310  GASES  IN  THE  SUPREME  COURT 

EA0TS&V   Dm.  present  levee  in  front  of  the  plaintifis'  property  had  existed 

^^*      JL^  and  been  kept  in  repair  for  the  last  fifteen  yeais,  under  police 

HA^ssoH  «T  AL.  rogulations  and  the  ordinances  of  the  City  Council  is  establisliu 

ciTTcovKciLot  edby  the  evidence.    One  witness  says  that  in   1836  the  re* 

IiAJATITTS, 

pairing  of  the  levee  in  front  of  plaintiffs'  property  was  adjudi- 
cated to  him,  under  an  ordinance  of  the  City  Council  of  La* 
fayette.  The  plan  of  the  city  of  Lafayette  was  made  in  1824, 
and  the  plaintiffs'  property  is  represented  thereon  with  the 
levee  in  front  of  it.  Another  witness  declares  that  the  streets 
ran  through  the  former  levee  in  1827.  The  plan  of  Livaudais 
was  made  in  1832 ;  submitted  to  the  Police  Jury  and  approTed 
by  that  body,  who  also  approved  of  the  levee  in  front  of  the 
plaintiffs'  buildings.  This  is  confirmed  by  the  testimony  of 
the  city  surveyor.  With  what  truth  it  can  be  asserted,  with 
these  incontrovertible  facts  before  us,  **  that  the  plaintifft  ap- 
pear to  have  built  their  houeee  on  the  levee  or  outside  of  it;  by 
doing  80  they  became  violators  of  the  law  and  of  public  rights^ 
and  must  take  the  consequences  of  their  oum  deeds,**  we  con- 
fess ourselves  unable  to  conceive.  It  is  true,  if  the  gossipping* 
of  some  of  the  witnesses  is  alone  considered,  there  maybe  some 
foundation  for  the  assertion.  But  when  we  look  to  the  acts  of 
the  defendants  themselves,  we  are  led  to  a  different  conclusion. 
The  present  levee  was  established  by  the  original  founders  of 
the  city  of  Lafayette  and  Faubourg  Livaudais,  and  was  ap- 
proved of  by  the  Police  Jury.  The  Municipal  Council  has 
constantly  recognized  its  existence  by  keeping  it  up  and  re- 
pairing it  since  the  incorporation  of  the  city.  In  the  spring  of 
1840,  owing  to  the  extraordinary  and  unprecedented  rise  of  the 
river,  the  Council  determined  to  make  a  new  levee  ;  consider- 
ing that  the  old  one  was  insufficient.  This  in  itself  is  an  admis- 
sion on  their  part  that  an  old  levee  existed. 

The  counsel  then  go  into  a  critical  examination  of  the  loca- 
tion of  the  new  levee,  the  position  and  situation  of  the  plaintifb' 
property,  and  the  legality  of  the  ordinances  and  proceedings  of 
the  City  Council.  They  conclude  with  the  expression  of  their 
belief  that  the  court  acted  under  the  erroneous  impression  thai  the 
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plaintidi'  property  was  barthened  with  a  servitude  in  favor  of  Eatssrv  Dis. 
the  public  and  could  be  taken  and  used  for  the  purposes  intend-  ^^'  -L, 
ed  by  the  city  authorities  of  Lafayette.  The  question  is  a  ■^"®»  "  *^ 
grave  and  important  one ;  it  is  whether  the  private  property  of  cirr  coukciiof 
the  plaintifl^  shall  be  taken  for  public  purposes,  without  in- 
demnity ?  They  respectfully  submit  the  question  for  a  re-hear- 
ing to  the  court. 

Garland^  /•  delivered  the  opinion  of  the  court. 

The  court  refuse  to  grant  a  re-hearing  upon  all  the  points  set 
forth  in  the  petition  of  the  plaintiffs  except  one. 

When  the  case  was  before  us,  it  was  elaborately  argued  as 
to  the  power  to  demolish  the  buildings  on  the  levee  and  bank 
of  the  river,  and  as  to  the  question  whether  it  could  be  done 
without  paying  damages.  Various  articles  of  the  Code 
were  referred  to,  and  a  long  argument  followed  to  prove  the 
plaintiffi  were  entitled  to  damages  in  consequence  of  the  ordi- 
nance of  June  5th,  1833,  entitled  *'  an  ordinance  relative  to  the 
public  levee.'*  It  was  never  once  intimated  that  the  whole 
Case  was  not  before  the  court,  and  had  we  been  of  opinion  that 
the  plaintiffs  were  entitled  to  damages  and  remanded  the  cause 
to  have  them  ascertained,  it  is  probable  we  should  not  have 
heard  of  this  ground  for  a  re-hearing.  After  an  opinion  has 
been  drawn  from  the  court  by  arguing  points  not  before  it,  we 
are  then  told  by  the  party  presenting  those  points,  the  case 
'^  was  only  tried  in  part  in  the  court  below,  and  the  question  de- 
cided by  that  court  was  and  could  alone  be  appealed  from. 
The  question  of  damages  was  by  consent  of  parties  reserved 
until  the  right  of  the  defendants  to  make  the  levee  should  be 
first  decided."  The  court  is  then  charged  with  assuming  origi- 
nal jurisdiction  and  acting  upon  a  matter  not  before  it,  and  we 
are  referred  to  an  agreement  contained  in  about  a  line  and  a 
half,  copied  into  the  record  at  the  end  of  the  evidence  of  a  wit- 
ness who  had  been  under  examination,  and  appearing  more  as 
a  part  of  his  statement  than  an  agreement  of  parties  or  coun- 
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EAvrsHir    Die.  sel,  which  says,  '*  It  is  agreed  that  every  thing  but  the  ques- 
May,  1841.     ^*^^  ofpossemon  be  reserved.^*     The  index  does  not  show  any 

LBRST,       such  agfreement  existed,  and  the  counsel  on  neither  side  noticed 
tw.  .  .  .    • . 

MUNiciPAUTT  it.     It  was,  in  the  examination  of  a  voluminous  record,  over- 

looked,  and  the  plaintiffs  now  claim  the  benefit  of  it.  We 
shall  not  withhold  from  them  any  point  on  which  they  are  enti- 
tled to  be  heard,  but  the  circumstances  of  this  case  will  induce 
us  in  future,  to  look  more  closely  to  the  course  of  practice  pur- 
sued by  the  counsel  for  the  plaintiffs. 

A  re-hearing  is  therefore  allowed  upon  the  question  of  da- 
mages ;  and  our  entertaining  the  action  is  confined  to  that  point 
alone.  This  delay  or  application  is  not  to  prevent  the  execu- 
tion of  the  ordinance  of  the  City  Council  of  the  city  of  La- 
fayette relative  to  the  construction  of  the  levee,  which  was  en- 
joined. 


liEBBY     vs.  MUmCIPAUTY    No.  3* 

APPEAL   FBOM  THB  PARWH  GOtTBT   POB  TBB   PABI8H  AMD  CITt  OT 

MBW  OKLBAMS. 

.  A  contract  entered  into  by  the  city  of  New  Orleans  before  its  division  into  Miir 
nicipalities,  must  be  enforced  against  the  whole  city  or  the  coromissioDers  of 
the  sinking  fund  representing  it;  and  not  against  any  one  of  the  manieipaJitiet 
separately,  although  the  vorks  performed  may  have  inured  to  ita  particular 
benefit 

This  is  a  suit  to  recover  from  the  Third  Municipality  the 
amount  of  an  account  ($498)  for  putting  up  small  planks  at  the 
comer  of  each  street  in  said  municipality,  with  the  name  of  the 
street  thereon  in  large  letters,  at  the  rate  of  one  dollar  for  each 
plank. 
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The  Municipality  refused  to  pay  the  account,  although  its  Easterh    Dis. 
officer  certified  that  the  work  had  been  done.  — 

The  evidence  showed  that  one  Baral  entered  into  a  written  ^^,  ' 

contract  in  1835,  before  the  division  of  the  city  into  municipa-  """"io"^"" 
lities  with  the  Mayor  of  the  city ^  to  place  these  sign  or  letter, 
boards  at  the  comer  of  the  streets  for  the  whole  city.     He  per- 
formed part  of  the  work  and  transferred  the  balance  of  his 
contract  to  the  plaintiff,  who  has  performed  and  finished  it  in 
good  faith. 

The  sole  question  is  who  shall  pay  this  account?  The 
Third  Municipality  within  whose  limits  it  was  performed  and 
has  reaped  the  benefits  ;  or  the  whole  city  who  undertook  the 
work  and  with  whom  the  contract  was  made  ? 

There  was  judgment  for  the  plaintiff  and  the  defendants  ap^' 
pealed. 

Bodifit  for  the  plaintiff. 
PreauXf  for  defendants. 

SimoTty  /.  delivered  the  opinion  of  the  court. 

Before  the  division  of  the  city  of  New  Orleans,  and  in  pur-' ' 
suance  of  an  ordinance  of  the  former  corporation,  a  notarial 
contract  was  passed  between  the  Mayor  of  the  city  and  Baral 
&  Co.,  for  the  purpose  of  executing  certain  works  described  in 
the  said  contract ;  among  which  was  the  making  and  posting 
up  of  the  names  of  the  streets  throughout  the  city,  at  the  rate 
of  one  dollar  for  each  plank.  Baral  had  partly  executed  his 
contract,  when  in  August,  1837,  he  transferred  the  balance  of 
the  same  to  the  plaintiff,  who  having  been  thereby  subrogated 
to  all  the  obligations  and  rights  stipulated  by  Baral,  assumed 
said  contract,  and  completed  the  works  therein  provided  for,  by 
painting  and  posting  up  the  names  of  all  the  streets  of  the  third 
municipality.  Plaintiff  now  sues  for  the  recovery  of  the  amount 
of  kis  account. 

Defendants  aver  that  they  never  made  any  contract  with  the 

40  VOL.       XVIII. 
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EirrsAH    Dii.  plaintiff  or  with  Baral  db  Co.;  that  by  the  law  of  the  dirision 

May,  1841.    ^^  ^^^  ^-^y^  ^j^^  commissioners  of  the  sinking  fund  are  obliged 

LBBET,       to  pay  the  debts  of  the  ancient  corporation ;  that  the  debt  sued 

MI79IC1PAUTT  for  is  a  debt  of  the  said  ancient  corporation,  and  must  be  paid 

by  the  general  sinking  fund,  and  that  the  plaintiff  has  no 

right  of  action  against  the  third  municipality.    There  was 

judgment  in  the  lower  court  in  favor  of  the  plaintiff  and  the  de* 

fendants  appealed. 

The  evidence  shows  that  the  work  was  performed  by  plain- 
tiff according  to  the  original  contract ;  his  account  is  correct 
and  has  been  satisfactorily  proven;   and  the  only  qaestion 
now  submitted  to  our  consideration  is  whether  this  is  a  debt 
of  the  former  corporation,  to  be  paid  out  of  the  sinking  fund  ? 
It  is  perfectly  clear  that  according  to  the  15th  section  of  an 
act  of  the  legislature,  entitled  *'  an  act  to  amend  the  act  en- 
titled '  an  act  to  incorporate  the  city  of  New  Orleans,^  approved 
February  17th,  1806,  and  other  acts  amending  the  same,"  ap- 
proved on  the  Sth  of  March,  1836,  the  payment  of  the  general 
debts  due  by  the  ancient  corporation,  has  been  provided  for  by 
the  establishing  of  a  general  sinking  fund,  to  be  administered 
as  pointed  out  in  the  said  act ;  but  as  to  what  is  to  constitute  a 
debt  of  the  former  corporation,  the  law  is  entirely  silent.     In 
this  case,  the  work  for  which  the  plaintiff  seeks  to  be  remune^ 
AooDtneten-  rated,  had  been  ordered  by  the  ancient  corporation,  and  accor- 
Mty  of  New  Or-  dingly  a  contract  had  been  passed  between  the  Mayor  and  the 
dWition*'**^into  'i'ldertaker.  At  the  time  the  city  was  divided  into  three  munici- 
Munittpalitiet,   palities,  a  part  of  the  contract  had  been  executed,  and  there  ra- 

OMiMl  be  enfore*  '^  '^ 

ed  agtinit  the  mained  only  to  be  performed  that  part  of  the  said  contract  rela- 
MmmiiMonen  tive  to  the  posting  up  of  the  names  of  the  streets  of  the  third  mif- 
^„^l  ^JJJ^JIJJ  nicipality.  We  may  fairly  presume  that  Barsj  &  Co.,  had 
ing  it  i  and  not  jjgeu  fuUy  compensated  for  the  work  they  had  done  under  th^r 

Tmit  woj  one  ^  *^  -^ 

the  miinicU  contract,  when  they  transferred  the  balance  thereof  to    the 

ntely^,  aithoofsh  plaintiff;  and'  there  is  no  evidence  before  us  that  said  work 
formed  mj  already  performed  was  paid  for  by  any  of  the  mnnieipaMlies 
ISr  Mxt^Ow  ^^^  *^®  respective  benefit  of  which  the  same  had  been  done, 
benefit.  Under  said  contract,  the  undertaker  could  only  look  to  the  an- 
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cieot  corporation  for  his  payaient,  and  when  the  plaintiff  un-  £astbbv  Du. 
dertook  to  complete  it,  and  consented   to  be  subrogated  to         ^'       1, 
the  obligations  and  rights  arising  from,  the  contract,  he  was       uut, 
aware  that  the  third  municipality  was  not  a  party  thereto,  had  muhicifalitt 
never  assumed  the  payment  of  the  sums  therein  specified,  and 
that  as  it  was  nothing  but  the  continuation  of  an  undertaking 
which  originally  concerned  the  whole  city  in  general,  it  mat- 
tered not  what  part  of  the  same  he  had  to  perform. 

But  it  is  insisted  that  the  defendants  have  alone  profited  by 
the  work  performed  by  the  plaintiff;  that  the  same  was  executed 
since  the  division,  and  that  the  third  municipality  having  or- 
dered its  own  officers  to  examine  and  approve  of  the  work, 
thereby  took  the  contract  for  itself,  &c.  This  last  circumstance 
doea  not  appear  to  us  sufficient  to  operate  any  change  in  the 
parties  to  the  original  contract,  nor  in  the  obligations  resulting 
therefrom ;  the  plaintiff  took  the  contract  as  he  found  it;  and 
if  he  afterwards  thought  proper  to  submit  his  work  to  the  offi- 
cers of  the  municipality  within  the  limits  of  which  it  had  been 
performed,  this  cannot  give  him  any  right  to  apply  for  his 
payment  to  a  corporation  that  had  originally  no  control  over 
his  obligations ;  moreover,  there  is  no  evidence  that  the  in-  , 

specter  of  public  works  of  the  third  municipality  ever  acted 
by  virtue  of  any  order  or  ordinance  of  the  corporation. 

It  is  true  that  the  defendants  have  been  benefited  from  the 
performance  of  the  contract  by  the  plaintiff,  and  that  the  work 
was  done  since  the  division ;  but,  as  we  have  already  said,  the 
contract  was  originally  made  for  the  benefit  of  the  whole  city ; 
iU  object  was  of  a  general  character ;  and  it  would,  in  our  opi- 
nion, be  unjust  to  make  the  defendants  exclusively  liable  to 
support  the  whole  of  the  expenses  incurred,  under  said  con- 
tract, within  the  limits  of  their  newly  established  corporation, 
whilst  the  other  parts  of  the  city,  have  had  the  benefit  of  the 
same  kind  of  work  under  the  same  contract,  the  payment  of 
which  must  have  been  discharged  out  of  the  general  funds  of 
the  ancient  corporation.  We  see  no  reason  why  the  defen- 
dants should  not  have  the  same  advantage,  and  why  the 
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EAinur    Dis.  amount  sued  for  should  not  be  considered  as  one  of  those  debts 
^^'       J—  6{  the  former  corporation  which  are  to  be  satisfied  out  of  thp 
xoBiHousx's    general  sinking  fund  as  provided  for  by  the  15th  section  of  the 
tw.  said  act  of  assembly. 

KATOR  ST  JLL. 

The  plaintiff  mistook  his  remedy. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided  and  reversed  ; 
and  that  our  judgment  be  for  the  defendants  against  the  plain- 
tiff with  costs  in  both  courts. 


MOREHOUSB'S  HEIRS  V8.  MAYOR  ET  A]L. 

APPKAL  FBOX  TBI  COURT    OF  THE  VTRtTt  JUDICIAL  BimiCT. 

Where  it  is  dear,  a  oause  is  not  in  a  proper  ctmdUum  to  decide  on  the  importanC 
and  delicate  question  inyoWed,  and  the  jastioe  of  the  case  reqalres  it,  it  will 
be  remanded  for  a  new  trial,  rather  than  a  judgment  of  non-suit  entered. 

•  

This  is  an  action  by  Ann  M.  Morehouse,  wife  of  J.  M.  Patton; 
of  Lucretia  C.  Morehouse,  wife  of  Joseph  Pilcher,  of  Nashville^ 
Tennessee ;  and  of  R.  H.  Sterling,  of  Mississippi,  in  behalf  of 
his  minor  children,  in  right  of  their  deceased  mother,  Eliza  Cor- 
nelia Morehouse,  who  claim  to  be  the  ordy  legitimate  heirt  of 
Col.  Abraham  Morehouse,  deceased,  who  died  in  the  Parish  of 
Ouachita,  in  the  year  1813. 

The  plaintiffs  allege,  that  their  ancestor  was  owner  by  pur^ 
chase  of  four-tenths  of  a  concession  or  grant  of  land,  12  leagues 
square,  in  the  Parish  of  Ouachita,  made  to  the  Baron  de 
Bastrop  by  Carondelet,  then  governor  of  Louisiana,  in  Junct, 
1796.    That  in  1807,  Edward  Livingston  haFing  become  the 
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owner  by  purchase  of  a  judgment,  &c.,  of  the  other  six-tenths  Bastibn    Dis. 
of  said  grant  of  land,  a  partition  was  made  between  him  and       ^^* 
their  ancestor.      The  plaintiffs  further  show,  that  the  late    "^^^i"** 
Stephen  Girard,  of  Philadelphia,    accepted    transfers   from  v'- 

persons  pretending  to  be  heirs  of  the  said  A.  Morehouse,  de- 
ceased, to  the  amount  of  20S,00Q  acres  of  said  grant ;  that  the 
said  Girard,  by  his  last  will  and  Testament,  opened  in  1880, 
made  a  bequest  of  one  undivided  third  part  of  said  206,000 
acres  to  the  City  or  Corporation  of  New  Orleans,  and  to  the 
Corporation  of  the  city  of  Philadelphia  of  the  remaining  two- 
thirds  of  said  portion  of  land.  That  these  two  Corpora- 
tions set  up  title  to  said  land  by  virtue  of  said  bequest ;  and  that 
their  claims  are  greatly  injurious  to  the  rights  and  claims  of  the 
petitioners,  who  are  the  sole  and  legal  owners  thereof.  They 
pray,  that  a  curator  ad  hoc  be  appointed  to  represent  the  city 
of  Philadelphia,  and  that  they  have  judgment  against  both 
Corporations,  decreeing  them  to  be  the  only  legal  and  legiti- 
mate heire  of  Col.  Abraham  Morehouse,  deceased,  and  entitled 
to  all  the  title,  right  and  interest,  he  ever  had  in  and  to  said  . 
land,  as  described  herein. 

The  two  Corporations  severed  in  their  answers,  but  averred, 
that  they  hold  said  land  by  good  and  sufficient  titles ;  and  also 
by  prescription.  They  expressly  deny,  that  the  plaintiffs  have 
any  title,  or  are  in  any  manner  entitled  to  said  land ;  or  that 
they  are  the  legal  heirs  of  said  Abraham  Morehouse,  deceased, 
as  they  allege  themselves  to  be ;  and  generally,  the  defendants 
deny  all  the  allegations  of  the  plaintiffs. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 

The  contest  turned  principally  on  the  heirship  of  the  plain- 
tiff. The  evidence  showed,  that  Col.  Abraham  Morehouse 
was  married  in  New  York  in  1790,  to  Abigail  Young,  with  • 
whom  he  lived  and  cohabited  four  or  five  years,  and  had  two 
sons,  Andrew  and  George  Morehouse.  In  September,  1799, 
having  abandoned  his  family  in  New  York,  for  Louisiana, 
Col.  Morehouse  entered  into  a  marriage  contract  with  Eleanor 
Hook,  beftre  the  Commandant  of  the  District  of  Ouachita,  (his 
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BAsrxBir   Dm.  ^^t  wife  still  living,)  in  which  he  obliged  himself  to  cause  the 

jMfciy,  1841.   mjpfjiage  to  be  solemnized  anew  in  a  church  on  the  fiist  occa- 

MoitiHov8K*t   sion  that  offered  and  as  soon  as  possible,  and  whenever  one  of 

M.  the  parties  should  require  it.    From  this  marriage  eoBoezion 

the  plaintifis  sprung ;  the  parties  living  together  and  cohabiting' 

as  man  and  wife,  until  the  death  of  Col.  Morehouse,  in  ISld. 

The  evidence  further  disclosed,  that  about  two  years  after  the 
execution  of  the  marriage  contract  before  the  Conomandant*  a 
priest  came  along  and  offered  to  celebrate  the  marriage  accord- 
ing  to  the  forms  of  the  church,  and  Col.  Morehouse  refused  ^ 
declaring,  he  had  a  wife  living  in  New  Toik.  On  this  dis- 
closure, they  were  both  ordered  out  of  the  country,  until  the 
change  of  government.  The  defendants  daim  under  convey* 
ances  from  the  heirs,  bom  of  the  first  marriage.  There  was  a 
judgment  of  non-suit,  and  the  plaintifis  appealed. 

Preston^  for  the  plaintiffs  and  appellants. 

Strawbridge  and  Canon^  for  the  defendants. 

Simofij  J,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action,  in  which  the  plaintiffs  represent 
themselves  to  be  the  only  lawful  heirs  of  Abraham  Morehouse, 
deceased,  under  whom  they  claim.  The  defendants  set  up  good 
and  sufficient  titles  to  the  property  in  dispute,  which,  they  say* 
they  have  also  acquired  by  prescription ;  and  denying  all  the 
allegations  contained  in  the  plaintiffs'  petition,  they  put  the 
plaintiffs  to  the  strict  proof  thereof. 

It  is  material  and  necessary  to  remark,  that  one  of  the  special 
allegations  set  forth  in  the  petition,  is,  that  the  petitioners  being 
the  only  heiis  and  representatives  of  Abraham  Morehouse,  de- 
ceased, no  other  persons  pretending  to  be  such,  were  in  reality 
his  heirs,  and  that  the  petitioners  have  never  sold  or  otherwise 
disposed  of  their  rights.  This  allegation  necessarily  puts  at 
issue  the  right  of  the  plaintifis,  to  inherit  from  the  deceased  to 
the  exclusion  of  all  others,  and  to  set  up  a  claim  to  any  part  of 
his  estate ;    and  as  the  defendants  have  shown,  in  establishing 
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their  title  to  the  land  sued  for,  that  it  is  derived  from  persons  EjOTiiiir   Dn. 
styling  themselres  to  be  the  widow  and  heirs  of  Abraham  More-    ^^\  ^^^' 
house,  deceased,  there  results  therefrom  the  important  enquiry,    vo^KBoun*! 
whether  the  plaintiffs  are  the  legitimate  and  lawful  heirs  of  the  m. 

deceased?    Indeed,  this  is  the  principal  and  only  question 
which  this  case  presents. 

The  inferior  court  was  of  opinion  that,  although  Abraham 
Morehouse  was  lawfully  married  to  Eleanor  Hook,  the  mother 
of  the  plaintiffs,  who  was  in  good  faith  at  the  time  of  the  cele- 
bration of  the  marriage,  yet  the  circumstance  of  her  having 
been  informed  and  apprized  at  a  subsequent  period  of  her  hus- 
band^s  having  another  wife  living,  was  sufficient  to  put  her  in 
bad  faith ;  and  that  therefore,  as  the  plaintiffs  were  born  after 
knowledge  of  the  fact  had  been  brought  home  to  their  mother, 
and  did  not  claim  in  representation  of  their  sister  Sophia,  who 
was  begotten  previous  to  the  disclosure  of  the  first  marriage,  a 
judgment  of  non-suit  should  be  pronounced  against  them. 

The  defendants,  dissatisfied  with  this  judgment,  took  the 
present  appeal,  and  now  claim,  that  a  definitive  judgment  be 
rendered  in  their  favor ;  on  the  other  hand,  the  plaintiffs  pray 
in  their  answer,  that  the  judgment  of  this  court  be  rendered 
according  to  the  prayer  of  their  original  petition. 

The  evidence  shows,  that  Abraham  Morehouse  was  mar- 
ried in  New  York  to  Abigail  Young  in  1700,  and  that  two 
aoBs  were  the  issue  of  this  marriage.  That  on  the  19th  of 
September,  1799,  his  first  wife  being  still  living,  Abraham  More- 
house entered  into  a  marriage  contract,  (in  which  he  states 
himself  to  be  a  toidower^)  with  Eleanor  Hook,  at  Washita, 
in  Louisiana,  before  the  Commandant  of  the  District,  and 
that  under  the  said  marriage  contract,  the  plaintiffs'  mother 
considered  herself  his  lawful  wife,  and  lived  and  cohabited 
with  him  as  such.  This  evidence  is  accompanied  and  sup- 
ported by  the  testimony  of  several  witnesses,  examined  for 
the  purpose  of  proving,  on  the  part  of  the  plaintiffs,  the 
circumstances  relative  to  the  celebration  of  the  second  marriage, 
to  the  good  faith  of  the  wife,  and  to  the  disclosure  of  the  exist* 
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EUsTiRir    Di8.  ence  of  the  first  marriage.     On  the  part  of  the  defendants,  one 

°^'       _L^  witness  was  examined,  whose  testimony  has  a  tendency  to 

KoRBHouBx's    establish  the  precise  time,  at  which  the  plaintiffs'  mother  became 

vs.         aware  of  the  existence  of  her  husband's  first  wife.    But  a  caie- 

ful  and  attentive  examination  of  the  record,  such  as  it  now 

stands  before  us,  has  convinced  us,  that  it  does  not  exhibit  on 

either  side,  all  the  material  facts,  which  it  is  in  the  power  of 

the  parties  to  adduce  by  legal  evidence ;  that  this  case  is  not  in 

a  proper  condition  to  enable  us,  at  present,  to  decide  on  the 

clear,  a  cause  is  important  and  delicate  question  of  the  legitimacy  of  the  plain- 

^ond&Um^to^  ti^s  ;  and  that  justice  requires,  that  it  should  be  remanded  for 

cide  on  the  im-  ^  -»«..,  «.-;„i 
portaDt  aDd  de-  *  ^®^  ^"»1- 

licate    question     "^g  jj^yg  come  the  more  readily  to  this  conclusion,  that  a 

invoWed^and  the  *' 

justice   of   the  judgment  of  non-suit  would  not  preclude  the  plaintiffs  from  in- 
case requires  i^,     .      .  .  .  i  .  i      i  .  i  j 

it  wiu  be  re^  stitutmg   a  new   action,   m  which  the  same  question  would 

new  trial,  rather  ^g^^^  ^   presented;    that  a  new  trial  will  cause  no  incon- 

^nSn-^smTS-  lenience    to  any   of  the  parties ;  and  that,  if  from  a  strict 

*«red'  sense  of  justice,  we   are  prompted  to    give  them  a  second 

opportunity  of  preparing  their  case  and  of  investigating  more 

fully   the   matter  in  controversy  between  them,  the  peculiar 

nature  of  the  uncommon  question,  which  we  are  called  upon 

to  decide  in  the  last  resort,  seems  imperiously  to  require  it. 

We  shall,   therefore,   abstain  from  making  any  remark  or 

comment   upon   the  evidence  which,  every  way,  appears  to 

us  insufficient  and  unsatisfactory  for  the  final  determination 

of  this  cause. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
I'eversed;  and  that  this  case  be  remanded  for  a  new  trial, 
the  appellants  paying  the  costs  of  this  appeal. 
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POWfilX  ««.  AIKBN  ^    GWINN  £T  AI..  Eaitbbv    Dis. 

May,   1841. 

APPIAL  F«OM  TBE  COHOCncIAL  COUBT  OF  KKW  OBLBAHS.  ==:r 

VOWELL 

Where  garnishees  are  in  possession  of  a  slave,  transferred  to  them  in  Mississippi,  .,«-_^*      ,  « 
hy  the  surriTing  partner,  in  payment  of  a  debt  due  by  the  firm,  they  vill  hold         ^r  al. 
It  against  an  attaehing  ereditor  of  a  new  Jlrm,  of  which  this  partner  is  a 
member.  46  1380 

I  1 8L  32 1 1 
Bndeofoe  whieh  is  introdooed  and  received  without  opposition  or  objection,  al-    •  49    ]g9 

though  contrary  to,  or  beyond  the  allegations  contained  in  the  pleadings,  the      iSL^il 

adverse  party  is  bound  by  its  effect  J2LJ^\ 

Where  eotton  is  shipped  to  consignees,  who  are  entitled  to  a  right  of  privilege, 
so  that  the  consigner  or  owner  could  not  take  it  out  of  their  hands,  his  creditor 
cannot  attach  it  in  thar  handa. 

So  where  the  defendants  gave  an  order  on  their  attorneys,  to  pay  over  the  pro- 
ceeds of  certain  cotton,  which  they  had  attached,  to  the  intervenors,  to  be  cre- 
dited in  their  (defendants')  account,  it  is  good  against  subsequent  attadiing  cre- 
ditors of  defendants. 

Garland^  •/.,  distenting'.* — ^It  is  not  shown,  that  the  intervenors  made  any  ape* 
afic  advance  on  the  thirteen  bales  of  cotton,  and  are  therefore  not  entitled  to 
a  privilege,  under  the  article  3S14  of  the  Code ;  consequently  the  plaintiiTs  at- 
tachment ought  to  hold  the  property. 

This  suit  commenced  by  the  attachment  of  a  quantity  of 
cotton,  or  its  proceeds,  and  of  a  slave,  in  the  hands  of  Lam- 
beth and  Thompson,  which  is  alleged  to  be  the  property  of  the 
defendants,  Aiken  and  Owinn.  There  was  a  petition  and  sup- 
plemental petitions  filed  by  the  plaintiff*  at  difi*etent  times,  as 
the  fadts  Were  disclosed  relative  to  the  several  items  of  property 
sought  to  be  made  liable  to  his  attachment  against  property  of 
the  defendants ;  and  also  a  petition  and  supplemental  petitions 
put  in  by  the  intervenors,  (Lambeth  and  Thompson,)  and  their 
answers  to  the  plaintiff^s  demands.  The  pleadings  are  fully 
set  out  in  the  opinion  of  the  majority  of  the  court  by  Judge 
Simon. 

The  evidence  showed  that  the  slave  Edmund,  attached,  had 
been  transferred  to  Lambeth  and  Thompson  in  Mississippi,  by 


*  Judg^  BuUard  was  not  present,  when  this  case  was  argued  and  decided. 
He  was,  however,  present  at  the  consultation  on  an  application  for  a  re-hearingj 
and  coBoorred  with  the  dissenting  judge. 
41  VOL.      tVIIf. 
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EAFTiRir  Dit.  J.  R.  Aiken,  surviving  partner  of  the  firm  of  Martin  &  Aiken 
^^'  —  for  a  debt  due  by  said  firm,  who  was  brought  down  to  New 
TowBu       Orleans  and  attached. 

vs. 

AiKxv  H  owuiH  There  were  68  bales  of  cotton,  or  its  proceeds,  attached  as 
defendant's  property  in  the  hands  of  Lambeth  and  Thompson, 
which  defendants  had  attached  in  a  suit  against  their  debtor  G. 
W.  Reynolds  ,and  gave  an  order  on  their  attorneys,  to  pay  over 
the  amount  of  such  judgment  as  they  might  obtain,  to  Ldum* 
beth  and  Thompson,  who  in  the  meantime  were  in  posseasion 
of  Reynold's  cotton. 

The  13  bales  were  claimed  by  Lambeth  and  Thompson  for 
a  balance  due  for  various  advances  of  money,  acceptances, 
&c.  under  an  arrangement  or  agreement  between  them  and 
|he  defendants,  who  were  merchants  of  Vicksburg. 

There  was  judgment  against  the  plaintiff,  and  in  favor  of 
the  interveners,  Lambeth  and  Thompson.  The  plaintiff  ap- 
pealed. 

Elmore  fy  King^  for  the  plaintiff  and  appellant,  insisted 
that  the  plaintiff's  attachment  should  have  been  sustained 
throughout ;  that  the  evidence  showed  the  slave  was  the  pro- 
perty of  J.  R.  Aiken,  and.  not  of  the  old  firm  of  Martin  and 
Aiken ;  consequently  he  was  liable  to  the  attachment. 

2.  There  was  no  specific  advances  made  according  to  the 
3214th  article  of  the  Code,  to  give  a  privilege  on  the  13  bales 
of  cotton.  It  was  evidently  received  and  intended  to  be  ap^ 
propriated  in  payment  of  a  general  balance. 

3.  As  to  the  68  bales,  the  transfer  of  the  defendants  of  their 
attachment  and  such  judgment  as  they  might  obtain,  to  the 
interveners  cannot  avail;  because  no  notice  was  given  to  Rey« 
nolds,  the  debtor,  which  was  necessary,  as  it  was  a  release  of 
a  debt  due  by  L.  and  T.  as  garnishees  of  the  plaintiff  to  that 
suit. 

Peyton  fy  Smithy  for  the  interveners  and  appellees. 

1.  The  court  below  rightly  decided  according  to  the  evi- 
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dence  introduced  by  intervenors  and  garnishees,  and  received  E^nnv   Dis. 
without  objection*    It  is  too  late  to  argue  that  the  probata  do       ^^*      — 
not  conform  to  the  allegata;    11  Martin's  Rep.  20,  Bryan  vs.       "^^J^^ 
Moor's  heirs ;  6  Martin  N.  S.  86,  McMicken  vs.  Brown ;  1  aikct  &  ewww 

ST  AL. 

La.  Rep.  801,  Leggett  vs.  Feet  et  al. 

2.  The  testimony  proves  conclusively  that  the  slave  attached 
in  this  suit  belonged  to  Aiken,  as  survivor  of  the  late  firm  of 
Martin  and  Aiken,  and  who  are  still  indebted  to  Lambeth  and 
Thompson  in  a  sum  by  far  exceeding  the  value  of  the  slave:— 
The  interveners  therefore  are  entitled  to  the  preference  over 
the  plaintifis  who  are  only  creditors  of  the  new  firm;  10  La. 
Rep.,  848,  Hagan  et  al.  vs.  Scott ;  12  Idem,  874,  Gburdiner 
et  al.  vs.  Smith ;  13  Idem,  281,  Claiborne  et  al.  vs.  their 
creditors. 

3.  The  thirteen  bales  of  cotton  was  received  by  the  garni- 
shees under  the  special  contract  made  between  them  and  Aiken 
and  Gwinn,  by  which  in  substance  the  latter  were  made  the 
agents  of  the  former,  to  purchase  and  forward  cotton  to  them 
and  advances  to  an  amount  far  exceeding  the  value  of  the  cot- 
ton received,  are  proved  to  have  been  made.  The  garnishees 
are  entitled  to  the  benefit  of  the  law  for  consignees  making  ad- 
vances on  property,  afterwards  attached  in  their  possession.^ 
L.  C.  8214;  La.  Rep.  14,  p.  476,  Turpin  vs.  Reynolds. 

Besides  it  is  proved  that  the  defendants  could  under  the 
special  agreement  exercise  no  control  over  these  thirteen  bales. 
The  garnishees  might  sell  them  when  and  how  they  pleased, 
and  exercise  absolute  control  over  them.  And  the  plaintifis 
can  acquire  no  greater  rights  than  the  defendants  had  at  the 
levying  of  the  attachment.  7  Martin,  N.  S.,  Babcock  vs. 
Malbie. 

4.  The  proceeds  of  the  fifty-eight  bales  of  cotton  were 
transferred  to  the  garnishees  prior  to  the  attachment.  No  no- 
tice to  Reynolds  was  necessary,  for  it  was  a  release  of  the  debt 
due  by  Lambeth  and  Thompson,  as  garnishees  in  the  former 
case  to  the  plaintifis  to  that  suit.  By  the  judgment  in  that 
case,  the  plaintifis  succeeded  to  the  rights  of  the  defendant 
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BitTSKir  Ui8.  against  the  garnishees  in  that  suit ;  and  as  the  debt  due  by  the 
°^^'  -L,  garnishees  in  that  suit  was  remitted  before  the  attachment  was 
vowBLL       levied  in  this  case— there  was  no  debt  due  by  the  garnishees 

▲xKBv  &  eviKH  to  the  defendant. — See  the  case  last  above  cited. 

XT  AT.. 

6.  The  testimony  offered  under  the  rule  against  the  garai- 
shees  was  properly  received.  The  rule  did  not  call  upon  them 
to  show  cause  upon  the  answers  filed  only.  Besides  if  the 
answers  confessed  facts  which  authorized  judgment  for  the 
plaintiff,  why  take  a  rule  at  all  ?  If  called  upon  to  show  cause, 
what  better  cause  can  be  shown  than  facts  proved  by  witnesses, 
which  show  that  the  plaintiff  is  not  entitled  to  recover  against 
the  defendants  in  the  rule  ?     13  La.  Rep.  468. 

Simon^  J.  delivered  the  opinion  of  the  court. 

On  the  8th  of  April,  1840,  plaintiff  sued  out  an  attachmeni 
against  the  defendants,  which  was  first  levied,  among  other  pro- 
perty, on  a  negro  slave  named  Edmund;  on  the  13th  of  the  same 
month,  Lambeth  &  Thompson  intervened,  alleging  that  at  the 
time  the  attachment  issued,  said  slave  was  their  property,  by  rir- 
tue  of  a  transfer  made  to  them  and  one  James  Gwinn  on  the  Ist  of 
May,  1838 ;  that  said  slave  was  delivered  to  their  co-transfer- 
ree  in  Mississippi,  and  was  by  him  brought  to  Louisiana  in  or- 
der to  sell  the  same  to  pay  the  debt  specified  in  the  transfer, 
which  debt  is  still  due  and  unpaid.  The  deed  of  transfer  is 
annexed  to  their  petition ;  and  they  pray  that  the  sheriff  be  or- 
dered to  retain  in  his  hands  the  slave  or  its  proceeds,  and  that 
the  same  be  restored  to  the  interveners. 

On  the  20th  of  May,  the  plaintiff  filed  a  supplemental  peti- 
tion, made  Lambeth  &,  Thompson  garnishees,  and  propounded  to 
them  certain  interrogatories,  to  which  the  garnishees  answered 
by  stating :  1st.  That  they  had  not  in  their  possession  any  pro- 
perty, rights,  credits  or  effects  belonging  to  the  defendants  or 
in  which  they  were  in  any  manner  interested ;  except  thirteen 
bales  of  cotton  which  were  sent  to  them  by  the  defendants  in 
the  usual  course  of  business,  to  pay  advances  by  them  made 
to  said  defendants.    2d.  That  fifty-eight  bales  of  cotton,  no 
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mark,  had  previously  been  attached  in  their  hands  by  the  de-  EisrsAir    Du. 
fendants  as  the  property  of  G.  W.  Reynolds,  the  net  proceeds       ^^'       J^ 
of  which,  amounting  to  $1049,  remained  in  their  possession       towku. 
according  to  a  previous  agreement;  that  on  the  7th  of  April,  AiKxv&ewurn 
1840,  one  of  the  defendants,  in  behalf  of  both,  transferred  to 
them  the  amount  of  said  proceeds  in  consideration  of  moneys 
to  a  far  larger  amount  previously  advanced  by  them  to  the  de- 
fendants, and  gave  them  an  order  on  Peyton  &  Smith,  their 
attorneys  in  said  suit  accordingly.     And  3d.  That  they  had 
no  written  communication  from  the  defendants,  except  the  one 
above  mentioned,  and  had  none  from  Reynolds,  &c.    The  or- 
der on  Peyton  &  Smith,  is  written  at  the  foot  of  the  notice  of 
attachment  against  Reynolds,  and  is  in  the  following  words : 

•*  Messrs.  Peyton  &  Smith  will  please  pay  over  to  to  W.  M. 
Lambeth  &  Thompson  the  proceeds  of  fifty-eight  bales  of  cot- 
ton which  was  consigned  to  them  per  the  steamboat  Bayou 
Sara*  *  no  mark ;'  which  was  attached  by  us  as  the  property  of 
George  W.  Reynolds,  on  the  27th  February  last,  and  their  re- 
ceipt will  be  good  for  the  same. — ^New  Orleans,  April  7th, 
1840.  (Signed)  AIKEN  &  GWINN." 

On  the  28th  of  May,  another  supplemental  petition  was  filed 
by  the  plaintiff  who  propounded  new  interrogatories  to  the 
garnishees  to  ascertain  the  consideration  which  they  gave  for 
the  claim  against  Reynolds ;  which  interrogatories  were  sub- 
sequently answered  by  their  giving  a  statement  of  the  circum- 
stances under  which  the  claim  was  transferred,  and  showing 
that  it  was  in  consideration  and  in  part  payment  of  a  large 
debt  which  the  defendants  owed  them  since  the  year  1838. 

On  the  29th  of  October,  1840,  the  intervenors  filed  a  sup- 
plemental opposition,  in  relation  to  the  slave  Edmund,  in 
which  they  state  that  said  slave  never  was  the  property  of  the 
defendants,  but  belonged  to  John  R.  Aiken,  and  was  by  him 
assigned  and  transferred  to  pay  the  debt  detailed  in  the  assign- 
ment ;  whereby  the  proceeds  of  the  slave  are  still  liable  to 
them  to  be  applied  in  part  payment  of  said  debt  in  preference 
to  plaintiff's,  and  they  pray  accordingly.     On  the  7th  of  De- 
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EAffTBEH    Dii.ceinber,  plaintiff  answered  the  petition  of  interventionv  by 

^^^*  ^    ^'    pleading  the  general  issue  and  alleging  that  the  instmment  by 

POWELL       virtue  of  which  the  interveners  claim  the  slave  attached,  is 

Aixsir&'ewiirir  fraudulent  and  void*  and  never  was  recorded  so  as  to  operate 

^  ^^       to  the  prejudice  of  the  attachment. 

On  the  17th  of  the  same  month,  a  rule  was  taken  on  the 
garnishees  to  show  cause  why  judgment  should  not  be  render- 
ed against  them  for  the  amount  of  the  judgment  obtained 
against  the  defendants ;  which  rule  on  the  22d  of  Decen&ber, 
was  answered  by  the  garnishees  averring  that  the  thirteen  bales 
of  cotton  and  the  proceeds  of  the  fifty-eight  bales,  were  trans- 
ferred and  delivered  to  them  because  the  defendants  were  in- 
debted to  Lambeth  &  Thompson  in  a  large  sum  of  money  var 
rying  at  different  times  from  98000  to  920,000  since  183S,  for 
advances  in  money,  acceptances,  d^;.,  by  them  made  to  said 
defendants,  and  that  the  same  were  thus  transferred  as  set  forth 
in  their  answers  to  the  interrogatories  already  filed. 

On  aU  these  issues,  the  court  below  first  rendered  a  judg- 
ment in  favor  of  the  interveners,  sustaining  their  intervention 
and  ordering  the  proceeds  of  the  slave  Edmund  to  be  paid  to 
them  in  part  satisfaction  of  their  claim  against  Martin  ^  Aiken; 
and  afterwards  rendered  another  judgment  discharging  the  rule 
taken  by  plaintiff  on  the  garnishees.  From  these  judgments, 
the  plaintiff  appealed. 

This  case  presents  three  very  distinct  matters  in  controversy 
between  the  parties  now  before  us: 

1st.  The  claim  set  up  by  the  interveners  to  the  proceeds  of 
the  slave  Edmund,  by  virtue  of  the  transfer  made  to  them  by 
J.  R.  Aiken,  as  creditors  of  the  late  firm  of  Martin  &  Aiken. 

2d.  The  right  contended  for  by  the  garnishees  to  apply  the 
thirteen  bales  of  cotton  found  in  their  possession  or  their  pro- 
ceeds, to  the  payment  of  the  advances  by  them  furnished  to 
the  defendants  previous  to  the  attachment. 

3d.  Their  right  to  keep  the  proceeds  of  the  fifty-eight  bales 
of  cotton  attached  in  their  hands  at  the  suit  of  defendants 
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against  Reynolds,  and  transferred  to  them  to  be  applied  to  EAvrtB.ii  Dis. 
the  satisfaction  of  the  debt  due  them  by  said  defendants.  M»y,  18  i.^ 

The  solution  of  these  questions  will  depend  mainly  on  the  ap-  mwiu 
plication  of  the  general  rule  so  often  sanctioned  and  recognized  in  Aiuir  &  emwm 
our  jurisprudence,  that  when  the  owner  of  property  has  lost  all 
power  over  it,  and  cannot  change  its  destination,  his  creditors 
cannot  attach ;  9  Martin^  316;  4  Martin^  N,  S.^  667;  7  /iem, 
137;  2  Ba.  Rep.,  514;  13  Idem,  570;  15  Idem,  466.  And  so, 
if  the  defendants  themselves  could  not  have  taken  the  proper- 
ty in  dispute  out  of  the  hands  of  the  garnishees,  it  is  clear  the 
plaintiff  cannot. 

I.  The  alleged  right  of  the  interveners  to  the  slave  Edmund 
or  its  proceeds  is  predicated  upon  a  deed  of  transfer  or  assign- 
ment, executed  in  their  favor  by  John  R.  Aiken,  in  the  state  of 
Mississippi,  on  the  1st  of  May,  1838,  a8  surviving  partner  of 
the  late  firm  of  Martin  db  Aiken,  and  for  the  purpose  of  se- 
curing the  payment  of  a  debt  of  $15,000  to  $20,000,  due  by 
the  said  firm  to  the  interveners ;  in  consequence  of  which,  the 
said  Aiken,  as  survivor  of  the  firm,  transferred,  assigned  and 
delivered  to  the  interveners  and  James  Ghvinn,  certain  property 
and  slaves,  (the  slave  Edmund  among  others,)  to  have  and  to 
hold  the  same  absolutely  and  forever  until  the  debts  therein  spe- 
cified are  discharged.  The  parol  evidence,  which  comes  up 
unobjected  to,  shows  that  the  deed  was  executed  on  the  day  of 
its  date ;  that  the  debt,  to  secure  which  the  transfer  was  made, 
was  then  justly  due  by  Martin  &,  Aiken  to  the  intervenors ; 
that  the  slave  Edmund  belonged  to  Aiken  as  survivor  of  the   .  ,Whcpe  gar- 

^  niuiees   are    in 

firm ;  that  he  never  belonged  to  the  defendants,  and  that  said  posaession  of  a 
slave  was  brought  down  to  New  Orleans  where  he  was  at-  red  to  them  in 
tached.  Prom  this  testimony,  it  appears  to  us  clear  that,  5Je"*'SrviTiM 
althoufifh  the  intervenors  have  not  established  a  direct  legal  title  partner,  in  pay- 

®  ^  °  ment  of  a  debt 

to  the  slave  attached,  yet  the  same  is  not  and  has  never  been  due  by  the  firtn, 
the  property  of  the  firm  of  Aiken  &  Gwinn,  and  cannot  be  at-  against  an  at- 
tached by  their  creditors.  The  intervenors  are  creditors  in  a  Jj  a°new^/m^ 
larffe  amount  of  the  firm  of  Martin  &  Aiken,  to  which  the  °*^  JT^'®'*.  ^^ 

^  partner     is     a 

slave  belongs,  and  if  so,  there  is  no  necessity  of  enquiring  into  member. 
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Eastxbf   Dta.  ^^^  nature  of  the  right  which  they  may  hare  acquired  uiKler 

May,  1841.    ^j^^  transfer  from  Aiken,  as  the  proceeds  thereof  must  be  excln- 

powsLL       sively  applied  to  the  discharge  of  the  debts  due  by  the  said 

▲iKEH  h  Gwx2f 2r  partnership,  in  preference  to  those  of  the  new  firm  of  Aiken 

"  ^'"       &  Gwinn ;  La.  Code,  art.  3794;  10  La.  Rep.,  348;  12  Idem, 

374;  13  Idem,  281. 

It  is  contended,  however,  that  the  probata  does  not  agree 

with  the  allegata,  and  that  the  intervenors  having  alleged  in 

their  petitions  that  the  slave  was  the  individual  property  of 

John  R.  Aiken,  their  allegations  must  be  taken  as  the  highest 

proof  of  the  fact  that  it  did  not  belong  to  the  firm  of  Martin  & 

Aiken.    Those  allegations  ought,  in  our  opinion,  to  be  taken 

in  connection  with  the  act  of  transfer  annexed  to  the  petitioiis 

and  therein  referred  to ;  and  there  it  is  positively  stated  that  the 

Evidence  property  therein  described,  belongs  to  the  firm  of  Martin  db 

duced  and"*re^  Aiken,  and  is  transferred  by  Aiken  as  the  surviving  partner  of 

ceived   without  the  said  firm ;   moreover,  the  evidence  whioh  establishes  this 

opposition      or 

objection,  altho*  fact  was  introduced  and  received  without  any  objectiofn,  and  it 
bejond  the  aile-  is  a  well  settled  rule  that  a  party,  who,  without  •  opposition  snf- 
ed^lndirpl^d-  ^^^  evidence  to  be  adduced  contrary  to  or  beyond  the  allega- 
in^,  the  adverse  tJQjjs  Contained  in  the  pleadings,  is  bound  by  its  effect ;  11  Mar" 
^itt  effect       tin,  26;  6  Martin,  N.S.,  86;  1  La.  Sep.,  301. 

li.  The  answers  of  the  garnishees  to  the  interrogatories  pro- 
pounded  to  them  by  the  plaintiff,  establish  satisfactorily  that 
the  thirteen  bales  of  cotton  were  sent  to  them  by  the  defendants 
in  the  usual  course  of  business,  to  pay  advances  which  they  had 
made  previously  to  the  defendants ;  this  evidence,  far  from  be- 
ing contradicted,  is  corroborated  by  the  testimony  of  a  witness 
who  states  that  the  thirteen  bales  were  receitfed  under  the  ar- 

Where  cotton 

i>  shipped  to  rangement  that  the  garnishees  should  accept  the  defendants* 
are  entitled  to  a  drafts  at  short  sight  and  ^ate,  which  were  to  be  met  by  cotton 
\m,  80  that  the  *^  ^®  shipped  to  them,  &c.  And  on  this  point,  we  cannot  hesi- 
consignor      or  ^^^  ^^  conclude  that,  as  the  defendants  had  no  further  control 

owner  coula  not 

take  it  out  ^of  over  this  cotton,  which  they  could  not  take  out  of  the  hands  of 

their  hands,  /a*  .  i  .  i  . 

cretBtor  cannot  the  consignees ;  and  as  said  consignees  were  entitled  to  their 
handt,    ^      ^  ^ght  of  privilege  on  the  same,  the  plaintiff  cotild  not  attach  it ; 

La.  Code,  art.  3214;  14  La.  Rep.i  477^ 
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III.  This  last  point  does  not  seem  to  us  to  present  any  se-  lUnxBH  llza. 
nous  difficulty :  the  right  of  the  garnishees  to  the  proceeds  of  ^'  *  ll, 
the  fifty-eight  bales  of  cotton,  is  clearly  established  by  their  an-  »ow«u. 
swen  to  the  interrogatories ;  it  is  shown  that  this  cotton,  which  Ancnr&owxBv 
was  in  the  possession  of  the  garnishees,  had  been  attached  at 
the  suit  of  the  defendants  against  Reynolds ;  that  as  soon  as  defendaDtoKare 
iudfrnent  was  obtained,  said  defendants  gave  an  order  that  the  ? .  <^^    ^ 

^  '  tl»eir   attorneys, 

amount  of  the  recovery  should  be  paid  over  to  Lambeth  &Thoinp- to  pay  oyer  the 
•on,  and  credited  on  their  account  as  so  much  paid  on  the  large  tun  '  oottoT, 
debt  which  the  defendants  owed  them.  No  attempt  was  made  ilSl^edUto  Ae 
to  contradict  their  said  answers ;  they  are  explicit  and  satisfac-  jaterrenors,   to 

*  ^  be   credited   in 


tory,  and  although  the  order  is  dated  one  day  previous  to  the  their      (defi 
isaoiDg  of  the  first  attachment  in  this  suit,  yet  Lambeth  &  it  is   good  a- 
Thompson  were  not  made  garnishees  with  regard  to  the  pro-  ^^t  attadU^ 
eeeds  of  this  cotton,  before  the  aOth  of  May,  1840;  and  it  was  ^^^  "^  ^"^ 
not  until  said  garnishees  answered  the  interrogatories  propound-    . 
ed  to  tliem  at  that  time,  by  the  plaintiff,  that  said  proceeds  be- 
came a  subject  of  controversy  between  the  parties.     We  are 
not  prepared  to  say  that  it  was  not  a  fair  transaction,  and  that 
its  object  was  to  defeat  the  plaintiff's  proceedings.  It  is  perfect- 
ly clear  that  the  defendants  were  bound  by  the  order  which 
they  had  given;  that  it  was  not  in  their  power  to  change  the 
destination  of  the  money  recovered  against  Reynolds ;  that  it 
was  not  necessary  to  notify  Reynolds  of  the  transfer  of  a 
elatm  over  which  he  had  no  further  control  under  the  judgment 
obtained  against  him ;  and  that  the  right  of  Lambeth  &  Thomp-- 
8on  thus  tested  previous  to  the  levying  of  the  attachment, 
cooid  not  be  destroyed  or  in  any  manner  affected  by  the  plain- 
tiff^s  subsequent  proceedings. 

It  does  not  appear  to  us  that  the  judge  a  quo  erred  in  any  part 
of  the  judgment  appealed  from. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg^ 
ment  of  the  Commercial  Court  be  affirmed  with  costs. 

Garland^  J.  dissenting : 

As  I  have  not  been  able  to  convince  myself  of  the.correct' 
48       VOL.    zvin« 
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Bimur   Dit.  noM  of  the  conclusion  the  majority  of  the  court   have   ar* 
jfry,  1841*^  rived  at  on  one  branch  of  this  case,  I  shall  state  the  reasons  of 
vovnx       my  dissent. 

jnEBM  h  •wmr  The  majority  of  the  court  think  the  interveners,  Lambeth  & 
Thompson,  are  entitled  to  a  privilege  and  preference  over  the 
attaching  creditor  on  the  proceeds  of  the  thirteen  bales  of  cot- 
ton shipped  by  the  defendants  to  the  interveners.  On  this 
point  I  differ  with  them. 

The  interveners  are  the  factors  or  commission  merchants  in 
New  Orleans  of  the  defendants,  who  are  merchants  in  Vicka- 
burg.  The  clerk  and  book-keeper  of  the  interveners  saySf 
they  have  had  a  running  account  with  defendants  for  two  or 
three  years,  in  which  the  balance  has  always  been  againsi 
them.  The  present  balance  is  about  $38,000,  and  since  Janu- 
ary, 1840,  has  not  been  less  at  any  time  than  $6000.  A  great 
deal  of  the  business  of  Lambeth  &  Thompson  consists  in 
making  advances  on  cotton.  They  are  sometimes  made  in 
cash,  sometimes  by  acceptances  and  sometimes  by  advancing 
cotton  bagging,  rope  and  provisions.  Has  never  known  them 
to  make  advances  except  when  property  was  in  hand  or  ex- 
pected. Defendants  are  merchants  in  Vicksburg  and  hare 
been  in  the  habit  of  purchasing  large  quantities  of  cotton 
from  their  country  customers.  The  arrangement  as  to  the 
business  between  the  parties,  is,  Lambeth  &  Thompson  accepi 
drafts  at  short  sight  or  date,  with  the  understanding  they  are  to 
be  met  by  cotton  to  be  shipped  them.  Lambeth  &  Thompson 
send  the  defendants  bagging,  rope,  and  provisions  to  be  paid  fov 
by  cotton.  From  two  to  three  thousand  bales  of  cotton  weie 
received  from  August,  1899,  to  August,  1840,  under  this  ar- 
rangement.  Bills  at  long  dates  are  sometimes  accepted.  The 
cotton  is  generally  sold  as  soon  as  it  arrives  and  defendants 
have  no  control  over  it.  They  could  not  take  the  cotton  out  of 
the  hands  of  Lambeth  A  Thompson  until  they  paid  tbenw 
The  bills  of  lading  are  in  all  cases  sent  to  Lambeth  &  Thomp- 
son. The  understanding  is  not  in  writing  and  he  derives  his 
knowledge  of  it  from  the  tenor  of  the  defendants*  letters  and 


OF  THE  STATE  OP  LOUISIANA.  »I 

conversations  with  them.    Knows  of  no  specific  or  particular  fiiMcair   Difc 
advance  on  the  thirteen  bales  of  cotton  in  question ;  they  were         ^' 
received  under  the  arrangement  mentioned.  mwbu 

The  interveners  in  their  answers  to  the  supplemental  interro-  Aiuvk  mwvn 
gatories  say,  the  debt  of  defendants  to  them  accrued  by  ma- 
king them  advances,  and  they  bound  themselves  to  forward 
cotton  and  pay  cash  to  meet  said  advances.    The  thirteen  bales 
of  cotton  came  into  their  hands  under  that  agreement.    They 
then  proceed  to  say,  they  are  factors,  the  defendants  are  mer- 
chants at  Yicksburg,  who  purchase  cotton  which  they  consign  it  ig  not 
to  them.    They  making  advances,  dbc.    "The  arrangement  **^^^j,^ 
between  Aiken  &  Owinn  and  Lambeth  &  Thompson  was  based  5»«^  •»y  ^»- 

'^  Jk  aaoanee  on 

on  a  well  known  custom  to  both  parties.    There  was  no  writ-  the       Uiirteea 

bftlet  of  ootton, 
ten  agreement.'*  and  are   there- 

It  is  not  shown  that  the  interveners  made  any  specific  ad-  ^  ^  privilege, 
vances  on  these  thirteen  bales  of  cotton,  yet  they  claim  a  pri-  S[2*^u*ofl£ 
vilege  on  them  and  the  judgment  of  the  court  allows  it.  Codci     ^'^"^ 

Previous  to  the  adoption  of  the  Louisiana  Code,  by  the  mer-  piaintaTi     at- 
cantile  law,  factors  were  entitled  to  a  lien  on  produce  or  goods,  to  hold  the^&- 
or  their  proceeds  in  their  hands,  for  a  general  balance  of  ac-  ^^^^' 
counts;  8  Martin,  486;  9 Idem,  297;  1  Martin,  N.S.,M1;  I 
La.  Rep.,  363 ;  2  Idem,  440. 

The  article  3152  of  the  Louisiana  Code  says,  privileges  can 
only  be  claimed  for  those  debts  to  which  it  is  expressly  grant- 
ed. The  article  3214  says  "  every  consignee  or  commission 
agent,  who  has  made  advances  on  goods  consigned  to  him,  or 
placed  in  his  hands  to'  be  sold  for  account  of  the  consignor,  has 
a  privilege  for  the  amount  of  theat  advances^  with  interest  and 
charges  on  the  value  of  the  goods,  if  they  are  at  his  disposal 
in  his  store,  or  in  a  public  warehouse  ;  or  if,  before  their  arri- 
val,  he  can  show,  by  a  bill  of  lading  or  letter  of  advice,  that 
they.have  been  despatched  to  him.'' 

When  the  legislature  adopted  these  articles  of  the  Code,  I 
not  only  infer,  but  it  is  evident  from  the  expressions  used,  some 
change  in  the  law  was  intended.  The  intention  to  my  mind  is 
clear  that  the  privilege  was  intended  to  apply  to  specific  ad- 
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BASTxvir    Dit.  vances  alone,  and  so  thought  this  court  in  the  cases  in  13  La. 

.     ^^'       .1-.  Rep.,  490,  and  14  Idem,  8;  and  in  the  latter  volume,  in  the 

naK,wATT&co.  case  of  Turpin  vs..  Reynolds,  473,  the  principle  of  privilege 

XBAB.        was  carried  a  step  further ;  but  the  d^ision  in  this  case  goes 

beyond  it,  which  in  my  judgment  abolishes  the  article  3fin4 

entirely ;  and  establishes  the  privilege  for  general  balances,  as 

the  law  existed  before  the  adoption  of  the  Code.    To  this  as  a 

question  of  law  or  expediency,  I  am  entirely  opposed. 

As  relates  to  persons  out  of  the  State,  this  is  now  a  quesliooi 
of  no  consequence,  as  the  legislature  by  an  act  passed  at  the 
last  session  gives  a  privilege  to  factors  for  balances  due  by  non- 
residents ;  Acts,  1841,  pp.  21,  22;  but  as  it  relates  to  our  citi* 
zens,  the  question  is  an  important  one,  as  factors  become  a  daas 
of  privileged  creditors,  although  the  law  says  no  man  shall  be 
so,  except  by  express  legislation. 

In  regard  to  the  proceeds  of  the  thirteen  bales  of  cottofa,  I 
think  the  plaintiff  ought  to  recover^  and  think  the  judgment 
should  be  so  amended, 


FISK,  WATT  *  CO.  99.  MEJUh 

▲FPKAL  PROX  THB  COKMSRCIAL  COURT  OF  VBW  OBLXAJTB. 

After  the  dissolution  of  a  partnership,  neither  of  the  partners  cfui  bind  the  other 
or  the  firm,  without  special  authority,  derived  from  a  new  contract  between 
them.    Such  a  contract  is  essentiaUy  that  of  mandate. 

So  where  a  partner  drew  a  bill  of  exohangje  in  the  name  of  a  firm  whieh  had 
been  dissolTcd,  on  one  of  the  partners  and  waived  aooeptanoe  and  peooi- 
tation  to  the  drawee :  Held,  that  the  latter  is  not  bound,  or  ii»  any  way  liafale 
for  the  payment  of  said  draft. 

This  is  an  action  by  the  second  endorsor  of  a  bill  of  az* 
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change,  against  the  drawee ;  which  bill  is  described  as  having  Eastbrii    Dif. 
been  drawn  by  B.  G.  Sims  &  Co.  in  liquidation,  the  4th  day  * 

of  January,  1836,  for  ♦7,961,  payable  at  the  Agricultural  "«»^^^&co. 
Bank  at  Natchez,  Mississippi,  the  4th  July,  1836,  to  the  order  "^^* 
of  and  endorsed  by  B.  Q.  Sims.  The  said  bill  was  drawn  on 
the  defendant,  Cowles  Mead ;  the  drawers  waiving  presenta- 
tion and  acceptance  to  the  drawee.  The  plaintiffs  allege  they 
were  the  owners  and  holders  of  said  bill,  which  had  been  lost 
or  mislaid,  but  that  it  had  been  duly  presented  for  payment, 
and  protested,  of  which  due  notice  was  given  to  the  drawers 
and  endorser.  They  allege  that  the  said  Mead  refuses  to  pay 
the  said  bill ;  and  tbey  pray  judgment  for  the  amount  thereof. 
This  suit  commenced  by  attachment ;  the  parties  to  the  bill  all 
residing  in  Mississippi. 

The  defendant  denied  any  liability  on  account  of  said  bill ; 
and  expressly  averred  that  long  before  its  date,  the  partnership 
of  B.  G.  Sims  &  Co.  was  dissolved,  of  which  the  plaintiffs 
had  due  notice ;  that  the  name  of  said  firm  was  signed  without 
the  authority  or  consent  of  this  respondent,  wherefore  he 
prays  that  the  suit  be  dismissed. 

The  evidence  showed  that  the  defendant  had  been  a  partner 
of  the  firm  of  B.  G.  Sims  db  Co.,  which  was  dissolved  early 
in  1834,  at  which  time  it  was  largely  indebted  to  the  plaintiffs, 
between  whom  large  dealings  had  taken  place.  The  draft  in 
question  was  drawn  in  1886,  for  the  balance  then  due  on  ac- 
count to  the  plaintifis,  by  Sims,  who  conducted  the  settlement 
of  the  old  partnership  concern,  and  as  liquidating  partner;  but 
it  did  not  appear  he  had  any  new  or  special  authority  to  do  so. 

The  learned  Judge  presiding,  considered  the  lost  instrument 
sued  on,  as  the  mere  acknowledgment  of  Sims,  the  liquidating 
partner,  of  the  balance  of  accounts  due  the  plaintiffi  by  the 
old  firm  of  B.  G.  Sims  db  Co.  of  which  the  defendant  was  a 
partner ;  and  not  as  a  bill  of  exchange  in  the  technical  sense. 
There  was  judgment  for  the  plaintiffs,  and  the  defendant  ap- 
pealed. 


/ 
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Kastbsh    Dis.     Bawle,  for  the  plaintiffs. 

May,    1841. 

==r=     Elmore  8r  Kingy  for  the  defendant. 

xsAD.  Oarland^  /.  delivered  the  opinion  of  the  court. 

An  affidavit  was  filed  on  the  16th  of  December,  1830,  by 
Glendy  Burke,  one  of  the  plaintiffs,  alleging  that  Cowiea 
Mead  was  indebted  to  plaintiffs  in  the  sum  of  $7960  10,  with- 
out any  specification  of  the  manner  of  indebtedness,  whether 
on  account,  note  or  draft,  and  that  he  resided  out  of  the  Stale. 
An  attachment  issued  on  this  affidavit  under  which  one  hun- 
dred bales  of  cotton  were  seized,  which,  by  agreement  were 
delivered  to  Keyes  &  Roberts.  The  next  day,  a  petition  was 
filed  by  Watt  &  Burke,  styling  themselves  to  be  the  firm  of 

A.  Fisk,  Watt  db  Co.,  in  liquidation,  claiming  from  the  de£en- 
dant  the  sum  mentioned,  with  interest  at  8  per  centum  from 
July  4th,  1836.  They  say  they  '*are  holders  and  owners  of  m 
certain  bill  of  exchange  for  the  sum  of  $7961  10,  drawn  by 

B.  G.  Sims  &>  Co.  in  liquidation,  to  the  order  of  and  endorsed 
by  B.  O.  Sims  on  Cowles  Mead,  the  said  drawers  waiving  ao- 
ceptance  and  presentation  thereof  to  said  Cowles  Mead,  the 
drawee  of  said  bill  which  is  endorsed  by  A.  Fisk,  Watt  &  Co. 
dated  at  — -  on  the  4th  of  January,  1886,  payable  at  the 
Agricultural  Bank  in  Natchez,  on  the  4th  July,  1896,"  which 
said  bill  at  maturity  was  legally  demanded,  protested  for  hoih 
payment,  and  notice  of  demand  and  non-payment  given  to  B. 
Q.  Sims  &  Co.  They  further  allege  the  transfer  of  the  draft 
and  the  issuing  of  the  attachment.  In  the  month  of  April  fol- 
lowing, a  supplemental  petition  was  filed,  alleging  the  loss  of 
thetlraft,  and  diligent  inquiry  and  search  for  it. 

The  defendant,  for  answer,  says  he  is  not  liable  for  the  draft, 
that  long  before  it  was  made,  the  firm  of  B.  G.  Sims  db  Co, 
was  dissolved,  of  which  plaintiffs  had  notice.  That  the  draft 
was  signed  by  Sims  without  authority,  and  he  is  not  bound 
by  it. 

On  these  pleadings  the  parties  went  to  trial. 
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From  the  evidence,  it  appears  that  Sims  and  Mead  were  in  Eastbbv   Dts. 
partnershipv  and  transacted  business  to  a  large  amodnt  with       ^^*       -1. 
Fisk,  Watt  &  Co.,  the  partnership  was  dissolved  about  the  "»*»'^^''T*'*^* 
commencement  of  the  year  1834,  of  which  plaintiffs  had  no-        ksao. 
tice.    Fisk,  on  the  10th  of  June,  1833,  in  a  letter  to  defendant, 
expresses  his  gratification  at  the  approaching  dissolution  of  the 
partnership,  and  gives  notice  that  his  house  will  not  continue 
business  with  Sims  &  Co.  except  in  the  way  of  reduction  and 
liquidation.    Yet,  we  find  them  in  the  years  1834  and  1836, 
continuing  to  deal  with  Sims,  under  the  partnership  style,  and 
in  the  name  of  B.  Q.  Sims  &  Cowles  Mead ;  charging  them 
with  large  suihs  paid,  remittances  made  and  adding  materially 
to  the  accounts  by  charges  for  commissions,  for  endorsements 
and  acceptances.    The  balance  apparently  due  on  the  account 
of  B.  Q.  Sims  &  Cowles  Mead  of  94746  32,  is  charged  to  B. 
Q*  Sims  4&  Co.  the  1st  September,  1836,  and  the  draft  given 
in  the  name  of  the  latter  firm  on  the  dormant  partner,  the  ac- 
ceptance waived  by  the  drawer  and  protest  made  for  non-pay*  tolation    of  a 
ment,  without  the  drawee  and  defendant  having  any  notice.  Sddier^of'  die 
When  the  partnership  was  dissolved,  it  does  not  appear  that  KJ*^  ^^^ 
Sims  had  any  particular  authority  to  liquidate  its  affairs  or  use  ^    tho    firm, 
the  name  as  drawer  or  endorser  of  notes  or  drafts  for  that  aothoribr,    de- 
purpose,  much  less  to  contract  new  engagements.  1^;:^    ^^ 

In  the  case  of  Peters  &,  Millard  vs.  Oardere,  syndic,  8  La.  sSShTco^nwt 
Bep.,  668,  it  was  held,  after  the  dissolution  of  a  firm  neither '"     enentMUy 

that  of  manii^^y^ 

party  can  bind  the  other  without  his  authority.  That  autho- 
rity must  be  derived  not  from  their  former  relations  as  partnersf  So  whore  a 
but  from  a  new  contract  between  them.  Such  contract  is  bill  of  ezehann 
essentially  that  of  mandate.— See  also  6  La.  Bep.,  483 ;  4  ^m  i^uif  had 
Ibid.  32 ;  Oow  on  Partnership,  230, 231,  et  seq.  Sims  had  no  ST^onf^^l^' 
authority  to  bind  his  partner,  there  is  therefore  no  legal  ac-  P^rtnm  and 
knowledgment  of  the  balance  of  accounts,  which  plainti£&tanee  and  pre- 
claim.  As  to  his  demand  on  the  accounts  he  has  not  suffi-  drawee:  Eeldf 
ciently  established  it,  even  if  judgment  could  be  rendered  in  ^^i^und^OT in 
the  present  state  of  the  pleadings.    But  we  do  not  well  see  ?*y  T^J  ^^^^ 

'^  t  *    1  for  the  paynieDt 

how  a  judgment  CB;a  be  rendered  for  a  balance  of  account  on  a  of  tud  draft. 
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EASTimv    Ur*.  petition  claiming  the  amount  of  a  draft  alleged  to  be  lent,  al« 

/^^*       1_  though  it  may  be,  as  the  Judge  of  the  Commeicial  Court  calb 

BTiiHs       it^  «t^  mongrel  Mississippi  instrument."     We  are  not  disposed 

oBLBAva      to  be  at  all  technical,  but  pleadings  should  have  a  reaBooable 

COTTOirPBEtS  -  .  .         ,  1  11  . 

CO.  certainty,  and  some  connection  exist  between  the  aUegations 

and  the  evidence. 

^  The  judgment  of  the  Commercial  Court  is  therefore  an- 

nulled, avoided  and  reversed,  and  a  judgment  of  non-suit 
rendered  against  the  plaintiffs,  with  costs  in  both  courts. 


BYRNE   v$.  ORrEANS   COTTON  PRESS   COMPANY. 

APVBAL   PROM  TRB  FABI8H  OOUET   POE  THB   PABUH  AHD  ORT  OP 

lUW  OBLBAHf. 

The  pltiintiflT,  as  Preudent  of  the  Orleans  Cotton  Press  Company,  irhen  there 
was  no  salary  fixed,  claimed  $3000  per  annum  for  his  aerpioet,  and  Ihe  teid* 
mony  of  vitnetses  went  to  show  that  they  were  worth  it:  Hddf  that  liia  mm 
of  $9000,  voted  to  hia  saeceaaor,  be  taken  as  the  proper  amoont  tobesl* 
lowed. 

This  is  an  action  on  a  qtiantum  meruit^  in  which  the  pbin- 
tiflf  claims  the  sum  of  three  thousand  doUars  for  a  year's  salary 
as  President  of  the  Orleans  Cotton  Press  Company,  before 
any  fixed  salary  was  allowed  or  established  by  the  board. 

The  evidence  showed  that  the  immediate  successor  of  the 
plaintiff  was  allowed  two  thousand  dollars  per  annum  as  his  sa-  ^ 
lary  by  a  vote  of  the  board* 

The  plaintiff  called  witnesses  who  testified  to  the  faithful  ver- 
tices rendered  by  him  as  President  of  the  Company,  in  sa- 
perintending  the  Cotton  Press  and  the  buildings  then  going 
up.    These  witnesses  thought  the  plaintiff's  services  reasons- 
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bJe  at  what  he.  charged ;  but  it  also  appeared  there  was  a  su-  Eabtzbk  d». 
perinteodant  of  the  buildings  and  machinery  besides,  at  a  large  ^^*  J^ 
salary.  bthke 

The  Parish  Judge  was  of  opinion  the  plaintiff  fully  esta-      orlvahb 
blished  his  demand,  and  gave  judgment  accordingly.     Th6  co. 

defendants  appealed. 

Rawle,  for  the  plaintifT. 

Hoffman^  contra. 

Morphy,  J,  delivered  the  opinion  of  the  court. 

Plaintiff  claims  three  thousand  dollars  for  his  services  as  Pre-* 
sident  of  the  Orleans  Cotton  Press  Company  from  the  21st  of 
January,  1833,  to  thei  17th  of  February,  1834.  The  petition 
alleges  that  the  duties  of  the  office  were  arduous  anfd  engrossed 
much  of  the  time  and  attention  of  plaintiff  to  the  prejudice  of 
his  own  business.  That  no  salary  had  yet  been  affixed  to  the 
office  when  he  was  appointed  ;  the  company  havingf  then  but 
recently  commenced  operations  ;  that  relying  on  the  justice  of 
the  board  of  directors  to  allow  him  a  fair  and  fieasonable  com- 
pensation for  his  services,  plaintiff  did  continue  to  incur  the  re- 
sponsibility and  discharge  the  duties  attached  to  the  office  untit 
the  aforesaid  period.  The  answer  denies  that  any  compensa- 
tion whatever  was  due  to  the  petitioner,  or  that  his  services  are? 
worth  the  amount  claimed.  The  plaintiff  had  a  judgment  be- 
low from  which  the  defendants  appealed. 

This  case  presents  no  question  of  law.  -  From  the  minute 
book  of  the  company,  which  had  been  laid  before  us  as  part  of 
the  evidence,  we  are  satisfied  that  at  the  time  of  the  election  of 
plaintiff  as  President  of  the  Company  there  was  no  salary 
/  yet  affixed  to  the  office.  A  committee  named  by  the  stock- 
holders before  their  incorporation  had  proposed  a  sum  of  one 
thousand  dlollars  for  the  services  of  the  President,  but  their  report 
had  never  been  acted  upon ;  when  on  the  8th  of  April,  1834^ 
shortly  after  a  chatter  had  been  obtained  from  the  legislature, 
the  sum  of  two  thousand  dollars  was  fixed  upon  as  the  salary 
43        vbL.     XVIII. 
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EinvKv   Dit.  of  the  President,  but  no  proTision  was  made  for  the  serriDes  of 

^'       -L  plaintiff,  rendered  up  to  the  18th  of  February  preceding.   This 

BTsiis       claim,  then,  is  on  a  qtuintum  mennt,    A  number  of  witnesses 

omLBAwt      in  the  employ  of  the  defendants  at  the  time  plaintiff  was  elect- 

COTTOVFRSM 

00.  ed  President,  testify  that  his  services  in  that  office  were  worth 
the  sum  he  claims.  They  say  that  he  acted  not  only  as  Pre- 
sident, but  superintended  the  erection  of  the  buildings,  made 
contracts,  dbc,  and  attended  to  almost  all  the  offices  of  the  com- 
pany to  the  neglect  of  his  own  business  as  a  merchimt,  which 
at  that  time  was  extensive.  On  examining  the  testimony  in 
connection  with  the  minute  book  before  us,  we  cannot  but  be- 
'  liere  that  there  m  some  exaggeration  in  telation  to  the  plain- 
tiff's services,  and  the  estimate  ptft  upon  them.  The  wit- 
nesses speak  of  his  superintemding  the  buildings  as  one  of  his 
most  arduous  duties^  and  yet  #e  find  thttt  the  company  had  ap- 
pointed a  superintetedant  of  the  buildings  with  a  salary  of  two 
thousand  five  hundred  doUats  per  annum,  during  the  very  time 
plaintiff  was  President,  lliere  was  besides  a  building  commit* 
tee  authorized  to  purc^e  materials,  engines,  slaves,  dbc.  It 
is  clear,  however,  from  the  evidence,  that  plaintiff  devoted 
much  of  his  time  and  attention  to  the  business  and  affairs  of 
the  company,  and  is  entitled  to  remuneration.  We  thiiik  that 
he  should  receive  a  sum  equal  to  thait  allowed  to  his  immediate 
successor,  to  wit :  two  thousand  dollars. 

It  is  therefore  ordered  that  the  judgment  of  the  Parish  Court 
be  reversed;  and  it  is  further  ordered  that  plaintiff  do  recover 
of  the  defendants  the  sum  of  two  thousand  dollars,  with  costs 
below,  those  of  this  appeal  to  be  borne  by  the  plaintiff  and  ap- 
pellee. 
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mU^XTAM  99,  FOHTCBARTHAIH  RAK  BOAO  CO.  Bavtisv    Jdif. 

A%,  1841. 

AMAL  FBOM  TBX  COUKT  OP  TVE  Wnvt  JUDICUl  IMSTBICT.  = 

lUTTAt 

This  is  a  sail  to  reoover  from  tlie  defendants  the  value  of  a  sbve,  killed  br  the  ^'l  ..  . 

engine  while  asleep  on  their  rail  road,  ffeldf  that  where  the  aeeident  may  be    juiib  BOiao  G8b 
attributed  to  the  negleet  or  fiudt  of  bollf  parties,  the  plaintiff  pannot  fe»  '  isl  889 

46_ia08 

18339 
109      49 


This  is  an  action  to  reader  the  defend^i^ts  liable  (qf  the  value 
of  a  slave  killed  while  lyiog  ^}eep  qn  their  rojfd,  by  the  engine 
running  over  him. 

The  testimony,  in  substance,  showed  that  the  negro  had  either 
become  intoxicated  or  was  by  fatigue  induced  to  lie  down  on  the 
road  and  go  to  sleep.  Qn  the  other  b^d,  the  engineer  ^a^i 
unable  or  neglected  to  take  up  the  engine  in  ^me  to  prevent 
running  over  him*  Tbe^  witnesses  declared  the  engine  was 
running  at  the  usual  speed,  wheif  the  discovery  of  the  negro 
was  made,  two  minutes  before  c^Qopng  up ;  and  that  she  was 
not  stopped  in  time.  An  engi4eer  from  a  neighbf  ring  road 
testified  that  two  minutes  was  tio^e  enough  to  take  up ;  but  he 
was  not  present.  It  W9S  difficult  to  ascertain  which  party  was 
most  in  fault,  or  guilty  of  the  gjreatest  neglect.  There  was  ^ 
judgment,  however,  for  the  pl^ntiflf,  and  the  d^fei^di^its  ^pj 
pealed. 

Aossfttis,  for  the  plaintiff  aiid  ji^ppeUee. 

Hoa  ^  EustiSf  for  the  defendf^nts. 

Martin^  J,  delivered  the  opipipn  pf  tb^  cpurt, 

Th^  defendants  are  appellaitfs  from  a  judgq^ent  by  wiii^h 
the  plaintiff  has  recovered  the  sum  of  fifteen  hundred  dollars, 
the  value  of  a  slave,  crushed  by  one  of  their  Ipcomotive  en- 
gines, while  he  was  lying  across  their  rail  road,  asleep,  intoxi- 
cated, or  in  a  fit  of  epilepsy  or  other  disease » 

The  testimony  does  not  show  th^t  the  engineer  did  not  act 
with  due  care.  He  discovered  the  slave  about  two  minutes 
before  the  catastrophe  happened ;  and  the  chief  engineer  of 
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Eavtbbn    Uis.  the  CarroUton  Rail  Road  has  testified  that  in  ordinary  circum- 

■   '^'      J—,  stances,  a  locomotive  engine  with  a  train  of  cars,  such  as  were 

FUTTAs       drawn  at  the  time,  may  be  taken  up  in  half  a  minute.    On  the 

ruKTCHARTiuiir  other  hand,  it  is  not  shown  that  the  slave  labored  under  any 

KAIL  ROAB  CO* 

disease ;  and  therefore  if  he  fell  asleep  on  the  road  he  was 
gtiilty  of  great  neglect ;  and  if  he  was  disabled  from  taking 
care  of  himself  by  intoxication,  his  owner  cannot  expect  com- 
pensation for  him.  See  the  case  of  Lesseps  vs.  Pontcbar- 
train  Rail  Road  Company,  recently  decided;  17  La.  Rep., 
361. 

The  defendants'  witnesses  were  mostly  persons  who  were 
passengers  in  the  train,  and  had  the  best  opportunity  to  give 
information  as  they  were  eye  witnesses.  Those  of  the  plain- 
tifT  were  not  present,  but  some  of  them  came  soon  afterwards. 
The  testimony,  in  our  opinion,  preponderates  in  favor  of  the 

This  18  a  suit  ,   ^      , 

to  reoover  from  aeiendants. 

the  value**of°a  ^"  cases  like  the  present,  where  the  accident  may  be  attri- 
AcligSe  while  ^^^^^  ^^  ^^®  ^*"^^  ^^  neglect  of  both  parties,  the  plaintiff  can- 
asleep  on  their  not  recover.     In  the  case  of  a  collision  between  two  vessels, 

rail  road.  Held, 

that  where  the  Lord  TetUetden^  Chief  Justice,  says,  in  summing  up  the  case 
attHbuted  to  the  ^P  ^^^  j^^X'  **'  ^^'^  question  is  whether  you  think  the  accident 
of^both  ^parties  ^**  occasioned  by  want  of  care  on  the  part  of  the  crew  of  the 
^he  plaintiff  can-  Robert  and  Ann  ?  (the  defendant's  vessel).     If  there  was  vmt 

not  reeover.  ^  ' 

of  cart  on  both  aides,  the  plaintiffs  cannot  maintain  thdr  ac- 
tion; to  enable  them  to  do  so,  the  action  must  be  attributable 
'entirely  to  the  fault  of  the  defendants."     1  Moody  &>  Malldo, 
169 ;  or  22  English  Common  Law  Reports,  280. " 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  annulled,  avoided  and  reversed  ; 
and  that  ours  be  for  the  defendants  with  costs  in  both  courts. 
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BRUCfi  tw.  ROSS  ET  AIm  Eastehit    Dis. 

May,   1841. 

▲PPKAL  FMOM  TH«   PABUH    COURT  FOR    THE   PARISH    aHD   CITT  — 

BRUCB 
OP  VKW   ORLSAirS.  I<«. 

R08S  IT  AL. 

Wbere  the  articles  do  not  contain  a  clause  that  the  partnership  might  be  dissol-  „  ^ 

▼ed  at  the  vill  of  one  of  the  parties,  simplj  by  withdrawing;  from  it,  and  tlie         50   285 
otSier  refases  to  consent,  it  becomes  necessary  for  the  complaining  partner 
to  apply  to  the  court  for  a  dissolution. 

Bat  in  case  of  violation  of  any  of  the  articles  of  partnership  by  one  partnei*,  the 
other  may  dissolTc  the  partnership,  even  without  a  stipulation  to  that  effect 

Where  a  partnership  has  been  properly  dissolved  by  the  judgment  of  the  infe- 
rior court,  and  a  liquidation  ordered,  it  will  be  carried  into  efieot  by  this 
court  ,  ^ 

This  is  an  action  by  a  partner  against  his  co-partner  for  the 
dissolution  of  a  particular  partnership,  entered  into  for  the 
purpose  of  carrying  on  the  manufacture  of  biscuit,  crackers, 
dDC,  on  a  new  plan  according  to  a  patent  machine,  which 
they  hired  from  one  John  Bruce,  a  brother  of  the  plaintiff, 
who  intervened  in  this  suit.  The  partnership  was  entered  into 
on  the  17th  January,  1838,  and  this  suit  commenced  in  May 
following. 

The  plaintiff  charges  the  defendant,  Ross,  his  co-partner, 
with  a  positiye  violation  of  the  articles  of  partnership,  and  of 
mismanaging  its  accounts  and  affairs.  The  defendant  in  effect 
admitted  some  violations  of  one  of  the  articles  of  partnership, 
and  was  willing  the  plaintiff  might  withdraw  and  leave  him  in 
the  undisturbed  possession  of  the  partnership  business.  John 
Bruce  interposed  and  claimed  the  right  to  withdraw  his  patent 
machine  to  make  buiscuit,  in  case  the  partnership  was  broken 
up. 

The  Parish  Judge  was  of  opinion  the  plaintiff  showed  suffi- 
cient cause  for  a  dissolution,  gave  judgment  dissolving  the 
partnership  accordingly ;  and  ordered  its  affairs  to  be  liquidated 
and  settled  under  the  direction  of  the  court,  and  that  the  in- 
tervenor  have  the  right  to  take  back  his'  patent  machine ;  re- 
serving his  right  to  hire  for  the  use  of  it. 

The  defendant  appealed. 
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KiitTEBH    Dm.     Hoffman^  for  the  plaiatiff  and  appellee. 

May^    1841. 

~      Barker^  for  the  appellant. 


BRUCI 
EOn  ST  kU 


Simons  J.  delivered  the  opinion  of  the  court. 

The  object  of  this  action  is  the  dissolution  of  the  partnenhip 
heretofore  existing  between  the  plaintiff  and  the  defendant. 
Plaintiff  represents  that  on  thj&  17th  of  January^  1888*  he  and 
the  defendant  agreed  to  form  a  special  co-partnership  for  die 
purpose  of  carrying  on  the  business  of  baking  ship  bisenii* 
crackers,  dbc,  and  other  articles  in  that  line ;  and  signed  and 
executed  a  written  agreement  to  that  effect.  That  accordingly 
a  building  and  necessary  machinery  were  procured  and  work-^ 
men  engaged,  Aq,  He  further  avers  that  by  the  4th  article 
of  the  agreement,  it  was  declared  that  a  regular  set  of  hooka 
of  account  should  be  kept  for  the  transactions  of  the  firm ;  to 
be  settled  up  monthly*  and  the  profits  equally  divided.  That 
by  the  6th  article,  it  was  declared  that  neither  party  should  be 
allowed  to  contract  debts  or  incur  liabilities.  That  by  the  8th 
article,  it  was  provided  that  the  partnership  should  continae 
for  five  years,  unless  the  parties  should  mutually  agree  to 
dissolve  it ;  and  that  if  during  that  time,  either  party  diould 
violate  ^y  of  said  articles,  the  other  partner  might  diasolvs 
the  partnership.  He  also  alleges  that  the  defendant  has  vio- 
lated the  4th  and  6th  articles  by  refusing  to  permit  books  to  be 
kept  and  settlements  being  made  monthly,  &c.;  and  also  by 
contracting  debts  contrary  to  the  will  an!  consent  of  the  pa* 
titioner ;  that  be  has  also  violated  the  7th  article ;  and  that 
as  it  now  becon^es  necessary  to  liquidate  the  partnership,  it  is 
proper,  that  the  books  be  sequestered,  in  order  to  enable  the 
court  to  come  to  a  final  and  equitable  adjustment  of  the  rights 
of  the  parties.  He  prays  that  the  partnership  be  dissolved, 
that  a  division  and  settlement  of  the  concern  may  be  ordered, 
and  that  in  the  mean  time  the  books  be  sequestered. 

To  this  petition,  the  defendant  filed  a  long  and  explanatory 
answer,  in  which,  after  denying  his  having  violated  any  of  the 
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articles  of  the  co-partnershipy  and  alleging  that  he  had  com-  EAmair    Dii. 
plied  with  the  same  with  scrupulous  fidelity,  he  gives  a  de-         ^' 
tailed  statement  of  the  general  affairs  and  transactions  of  the        ^^^ 
partnership,  reyiews  at  length  all  the  circumstances  relative  to     >Mt  xt  al. 
its  conduct  and  administration  during  its  existence,  and  ex- 
plains the  object   and  purpose  of  his  private  dealings  and 
transactions.    He  further  avers  that  the  plaintiff  has  violated 
his  duty  and  neglected  the  business  of  the  firm,  expresses  his 
willingness  that  said  plaintiff  should  withdraw  from  the  part- 
nership and  leave  him,  defendant,  to  pursue  the  business  on 
his  own  aiiCount,  insists  however  on  objecting  to  the  dissolu- 
tion of  thtf  partnership  add  to  the  sale  of  the  effects  and  pro- 
perty  belonging    thereto,  and   concludes    by    propounding 
interrogatories  to  the  plaintiff,  and  praying  a  decree  of  the 
court  for  general  and  special  damages* 

A  few  days  after  the  institution  of  this  suit,  John  Bruce  in- 
tervened for  the  purpod^e  of^  claiming  the  return  of  the  patent 
baking  matchinery  which  he  had  hired  to  the  partnership,  in 
the  event  of  its  termination ;  on  the  grounds  that  by  the  ar- 
ticles of  agreement  between  him  and  the  partners,  and  owing 
to  the  circumstances  existing  between  them,  said  machinery 
could  not  longer  b^  used  hf  the  firm  or  by  either  of  the 
partners. 

The  court  a  qua  ordered  that  the  partnership  in  question  be 
dissolved,  that  a  liquidation  atid  settlement  of  the  concerns  be 
subsequently  made  aind  proceeded  upon,  subject  to  such  orders 
as  may  hereafter  become  nec'efssary ;  and  that  John  Brace's 
machinery  be  delivered  over  td  him,  reserving  his  right  to 
claim  the  anldolnt  of  the  hire  thereof  against  the  partnership. 
Ftom  this  judgment,  the  defenclant  appealed. 

It  is  colttended  by  the  appellattt  that  the  plaintiff  had  a  right 
to  dissolve  the  partnership  without  resorting  to  the  interposi- 
tion of  a  coMti  of  justice,  and  bjr  simply  retiring  therefrom ; 
that  this  suit  is  the  result  of  a  cdinbination  between  plaintiff 
tad  intervener ;  that  by  the  agreement  it  was  the  duty  of  the 
plaiitftiflr  to  \atte  kept  at  fegukr  set  of  books,  and  to  make^ 
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EAgTKRir    Uis.  monthly  settlements  of  the  accounts,  which  he  neglected  to 
May,  1841.    ^^  .  ^^^  ^^i^^  ^^j^  plaintiff  has  on  his  part  violated  the  articles 

BRUci  of  partnership. 
Bou  BT  AL.  In  the  actual  condition  of  the  case,  it  is  very  difficult  to  dis- 
cover the  grounds  of  complaint  of  the  defendant,  against  the 
judgment  of  the  inferior  tribunal ;  the  judgment  appealed  from 
does  not  go  further  than  ordering  a  dissolution  of  the  partner- 
ship, and  a  final  liquidation  and  settlement  thereof;  and  the 
pleadings  show  or  at  least  intimate  that  the  defendant  himself 
does  not  wish  the  said  partnership  to  continue  any  longer.  He 
sets  up  against  his  partner  acts  of  violation  which,  he  says,  he 
has  committed  to  his  prejudice,  and  appears  to  rely  principally 
on  his  claim  for  damages. 

Our  enquiry,  however,  must  be  limited  to  the  question  whe- 
ther the    partnership  was  properly   dissolved   on    sufficient 
grounds  ?     The  voluminous  evidence  contained  in  the  record 
and  which  we  have  carefully  examined,  has  convinced  us  most 
conclusively  that  sometime  before  the  institution  of  this  sait^ 
Where  the  ^0^^  parties  evinced  by  their  conduct,  fL  respective  disposition 
Motarn  a^clause  ^^  withdraw  from  the  partnership  ;  neither  of  them  appeared 
that  the   part-  to  be  willing  to  continue  the  business  toirether,  and  this  was  the 

nership     mig^t       ,      ,  ... 

be  dissolved  at  principal  cause  of  their  violating  or  not  complying  with  their 
of  the  parties,  articles  of  agreement.  It  is,  however,  clearly  established  that 
draSing^^  from  ^^®  defendant  has  actively  violated  the  fourth  article,  by  pre- 
it,  and  tlie  other  yenting  the  plaintiff  from  havincf  a  free  access  to  the  books  and 

refuses  to  con-  or  o 

sent,  it  becomes  making  a  monthly  settlement  as  provided  for  in  their  contract ; 
the  complaining  and  this  circumstance  alone  is  sufficient  to  authorize  the  plain- 
?t^cour??or  ^^^  ^^  claim  the  dissolution  of  the  concern.  The  articles  of 
a  dissolution,  agreement  do  not  contain  any  clause  that  the  partnership  might 
But  in  case  of  ^®  dissolved  at  the  will  of  either  of  the  parties,  by  simply  with- 
^olaiion^cf  any  drawing  therefrom,  as  the  defendant's  counsel  has  urged ;  bat 
of    partnership  as  the  consent  of  the  other  could  not  be  obtained  by  amicable 

by  one  partner, 

the  other  may  means,  it  was  necessary  to  apply  to  the  laws  of  the  country  for 
partnership,  ev-  ^^^^  purpose.  The  eighth  article  of  the  agreement  gives  to 
pulIthSS"  to*tf^t  ®"*^^'  °^  ^^®  partners  the  right  of.  dissolving  the  partnership  in 
effect.  case  of  violation  of  either  of  the  articles  by  the  other  partner. 
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and  without  this  stipidation,  such  was  their  right  under  the  Kinrsftv    Dn. 
2858th  article  of  the  La.  Code.  ^""^^  '^'' 

We  think  that  without  the  necessity  of  entering  into  any  de-       »wci 
tail  of  the  facts  and  circumstances  proven  respectively  hy  the     aota  xr  al. 
parties  in  support  of  the  grounds  of  complaint  hy  them  set  up  where  a 

against  each  other,  the  partnership  was  properly  dissolved,  5een*^Moperly 
and  that  the  judge  a  quo  did  not  err  in  ordering  the  liquidation  ?>»«>lv«*  ^l  ^® 
and  settlement  of  the  concerns.     Nay,  the  parties  would  he  inferior    court, 
placed  in  a  very  awkward  situation,  if,  hy  our  judgment  we  tion  ordered,  it 
were  to  revive  a  partnership  which  has  heen  actually  dissolved  i^to   effect   by 
for  at  least  three  years.     All  that  remains  now  to  he  done  so  as  ^"  ***'*'*• 
to  come  to  a  fifnal  adjustment  of  their  respective  pretensions,  is 
to  carry  into  effect  the  judgment  of  dissolution,  and  to  investi- 
gate all  the  matters  in  controversy  hetween  the  parties,  as  aris- 
ing from  their  respective  claims  against  each  other,  or  against 
the  partnesrhip,  and  as  resulting  from  their  acts  during  the  ex^ 
istence  of  the  firm. 

With  regard  to  the  intervener,  it  does  not  appear  to  us  that 
the  lower  court  erred:  his  contract  with  the  partners  contained  a 
clause  from  which  neither  of  them  had  the  right  of  using  the 
machinery  for  their  individual  benefit  or  separate  from  the  con- 
cern ;  with  the  exception,  however,  of  the  case  of  death  o( 
either  of  them,  or  the  withdrawal  of  one  of  them  from  the 
partnership ;  in  which  cases,  the  survivor  or  the  one  who  might 
choose  to  continue  the  business,  should  have  the  right  of  con- 
tinuing the  use  of  the  machinery.  It  is  therefore  clear  that 
this  partnership  haying  not  been  dissolved  by  the  death  of  one 
of  the  parties,  or  by  the  voluntary  withdrawal  of  one  of  them 
from  the  concern,  the  condition  contemplated  by  the  contract 
founded  on  the  supposition  that  the  same  establishment  should 
remain  in  the  hands  of  one  of  the  co-partners,  cannot  be  real* 
ized,  and  that  the  intervener  has  ceased  to  be  bound  by  the  sti« 
pulation  inserted  in  the  said  coptract  for  the  reciprocal  benefit 
of  the  parties  ;  indeed,  from  the  nature  and  result  of  the  pre- 
sent controversy,  it  would  be  impossible  to  give  effect  to  and 
mtdce  a  proper  application  of  the  clause  from  which  one  of  the 
44        VOL.    xvui. 
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Exnuur   Dif .  partners  is  to  have  the  use  of  the  machinery  after  the  dissola- 
^^y'  ^^^'    tion  of  the  firm. 

^^^g.  It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg^- 

sABu»Ks,pjLc.  ^^^^  ^f  ^Yie  Parish  Court  be  affirmed,  with  Costs. 


HOASENDA  v$*  2ABRI8KE,  f.  Due* 

ASTRAL  PHOM  THB  OOUKT  OP  THB  FIB8T  JUDICIAL  DU1UCT. 

Parol  eridenoe  is  ftdminible  to  prove  OBorj.  This  plea  woald  seldofoi  be  awl*' 
able  if  required  to  be  proved  by  a  ooonter  letter  or  other  written  evideoioe. 

Where  a  note  does  not  bear  interest  on  its  fiiee,  bat  the  act  of  mortgage  taken  to 
seeure  its  payment,  stipulates  for  ten  per  eent  interest  from  maturity,  the  ex« 
cess  charged  from  its  date  wiU  be  deducted. 

This  suit  comes  up  on  an  injunction,  obtained  to  stay  an  or^ 
der  of  seizure  and  sale. 

The  plaintiff  obtained  an  order  of  seizure  against  two  lots  of 
ground,  on  a  note  of  the  defendant  for  $7905,  payable  one  year 
after  date,  withotit  interest^  but  secured  by  mortgage  on  these 
lots,  stipulating  that  said  note  should  bear  ten  per  cent,  interest 
from  maturity,  if  not  then  paid.  The  order  issued  for  the 
amount  of  the  note  with  ten  per  cent,  interest  from  its  date 
until  paid. 

The  defendant  avers  that  the  note  had  been  sereial 
times  renewed,  on  which  usurious  interest  was .  charged  and 
received.  He  prays  that  an  injunction  issue,  restraining 
said  order ;  that  the  seizure  be  set  a^ide,  and  that  the  note  be 
cancelled,  &c. 

On  the  trial,  the  defendant  offered  evidence  and  witnesses  te 
prove  the  usury  alleged,  which  was  objected  to  and  the  objeC' 
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tion  sustained  by  the  court  on  the  ground  that  the  matters  al-  EigTEBv  Du. 
leged  could  not  be  shown  by  parol  evidence,  in  opposition  to  a  .     '^^^ 
notarial  act  or  contract.    A  bill  of  exceptions  was  taken  to  the     Bo^n^i^A 
opinion  of  the  court.  sAiBiiu^jf.c. 

There  was  judgment  for  the  plaintiff  and  the  defendant  ap- 
pealed. 

Soadius,  for  the  plaintiff. 
Z.  Janin^  contra. 

Martin^  J.  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  dissolving  an 
injunction  w||iich  he  had  obtained  to  stay  the  execution  of  an 
order  of  seizure  and  sale,  on  the  ground  that  the  note  secured 
by  the  mortgage  was  partly  given  on  an  usurious  consideration ; 
and  that  the  order  of  seizure  and  sale  charged  him  with  inte- 
rest from  the  date  of  the  note,  while  according  to  the  contract 
he  was  only  liable  to  pay  interest  from  its  maturity. 

The  defendant  obtained  a  commission  to  take  the  testimony  of 
witnesses  with  a  view  of  establishing  usury.    He  was  ruled  to 
trial  before  the  return  of  the  commission,  and  offered  witnesses 
for  the  same  purpose,  who  were  rejected;  whereupon  he  took  Parol  evidenee 
a  bill  of  exception ;  the  court  being  of  opinion  that  parol  evi- "  admissible  to 
dence  was  inadmissible,  and  usury  could  only  be  proved  bv  a  Thi»piea^oald 

.  ^  X-  J       sddoin  be  avail- 

counter  letter  or  other  wntten  testimony,  when  the  payment  is  able  if  required 

acknowledged  by  an  authentic  act.  The  article  ^2234  of  the  ^  oonnti^let^ 
Louisiana  Code  was  relied  on.  It  relates  only  to  the  old  ex-  SJld^^.^^***" 
ception  de  non  numeratd  pecunia.  The  court,  in  our  opinion,  ,  ^^^^'^Ji??*® 
erred.    The  plea  of  usury  would  be  hardly  available  in  any  terestoniu&oe, 

•/•I  .         «  «  •  but  the  act    oi 

case  if  those  who  rely  on  it,  were  bound  to  prove  it  by  a  coun-  mortgage  taken 
ter  letter  or  other  written  evidence.  ,  pymlS^p^ 

The  note  does  not  bear  interest  on  its  face,  but  it  is  stipulated  oeot  ^'^intei^ 
in  the  act  of  mortgage  that  ten  per  cent,  interest  will  be  paid  ^  "^^^ 
from  the  time  of  its  maturity.  For  this  excess  of  interest,  the  ^^^^  ,^JJ 
injunction  ought  to  have  been  perpetuated,  which  is  obvious  dedaeted. 
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EAtRvH    Dei.  from  the  face  of  the  papers.    The  jadgment  most  consequent* 
^^^*  ^         ly  be  annulled  and  reyersed,  ai>d  a,  new  one  rendered  occordinff 
nFALTA,      to  the  evidence  of  the  case. 

Boftftii'Bx*s.  j^  jg  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  annulled,  ayoided  and  reyersed ; 
and  proceeding  to  give  such  judgment  as,  incur  opinion,  should 
have  been  rendered  in  the  court  below,  it  is  ordered,  adjudged 
and  decreed  that  the  injunction  be  made  perpetual  for  the  ex- 
ce88  of  interest ;  that  for  the  balance  it  be  provisionally  rein- 
stated ;  and  the  case  remanded  for  further  proceedings,  with 
directions  to  the  judge  to  allow  testimonial  proof  of  the  usury; 
ihe  defen4&nt  and  appellee  paying  the  costs  of  the  appeal. 


PUNAIfTA  tw.  BOUGBS'  Bieeator. 

AFPSAL  FBOX  THX  COVBT  OF  F&OBATBS    FOB  TBX  rABIHI  ABP  CITT 

OF  VKW  OBLBABS. 

l^arol  erideiKse  ii  inttdminible  to  prove  tiUe  to  slaves,  but  a  witaca  may  be 
received  to  prove  that  the  defendant  admitted  he  had  received  and  held  eertein 
sUves  as  the  agent  of  the  plaintiff« 

The  plaintiff  tdleges  the  succession  of  Manuel  Borgea  is 
indebted  to  him  in  the  sum  of  •63,634,  for  this,  that  in  1820 
he  left  with  said  Borges  nine  slaves,  with  the  understanding 
th^t  he  was  to  hire  out  said  slaves  and  remit  to  him  the  pro- 
ceeds at  Rio  Janeiro,  in  Brazil ;  but  that  he  had  never  received 
any  thing  from  him.  He  further  alleges  that  said  Borges  se- 
veral  times  admitted  the  slaves  were  left  with  him  to  hire  out 
for  his  (petitioner's)  benefit,  and  that  he  had  totally  failed  to 
account  for  either  the  slaves  or  their  hire ;  that  their  valae  and 
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thili  ct  their  semces  or  hire  are  well  worth  the  sum  he  claims,  EArrsnii    Dis. 
and  for  which  he  prays  judgment.  '^^* 

The  executors  and  heirs  excepted,  and  denied  the  plaintiflfs      ""^lta, 
right  to  maintain  his  action,  and  that  his  opposition  should  be   bobsm*  ix*e, 
dismissed. 

On  the  trial  the  plaintiff  in  opposition  offered  a  witness  to   - 
prove  that  Borges  in  his  life  time  had  acknowledged  that  he 
held  these  slaves  as  the  plaintiff's  agent.     This  evideDce  was  < 

opposed  on  the  ground  that  parol  proof  could  not  be  received 
to  show  title  to  slaves,  under  the  allegations  in  the  opposition, 
which  objection  was  sustained  by  the  court,  and  a  bill  of  ex- 
ceptions taken. 

The  plaintiff  offered  the  record  of  a  proceeding  against  him 
in  the  United  States  District  Court  for  the  Eastern  District  of 
Louisiana,  on  account  of  these  same  slaves. 

This  evidence  showed  that  a  Portuguese  vessel  with  slaves 
(including  the  9  now  claimed,)  had  been  captured  at  sea  by 
Pirates,  and  recaptured  by  an  American  vessel  and  brought 
into  Charleston,  where  the  vessel  and  cargo  with  the  slaves 
were  libelled.  The  slaves  were  claimed  by  the  vice  Consul 
of  Portugal  and  given  up  as  belonging  to  Portuguese  subjects, 
and  the  plaintiff  appointed  agent  of  the  Portuguese  claimants 
to  convey  them  thither.  They  were  put  in  the  schooner 
North  Star  and  brought  to  New  Orleans,  in  order  to  procure  a 
vessel  to  take  them  to  Portugal.  The  vessel  was  seized,  and 
the  plaintiff  arrested  for  violating  the  slave  trade  laws.  He 
was  however  released,  and  in  the  meantime  put  the  slaves  in- 
to the  possession  of  Manuel  Borges,  as  he  alleges  to  be  hired 
out.  He  shortly  after  left  this  country  for  Brazil.  Borges 
never  accounted,  and  lately  died.  The  slaves  or  their  value, 
hire,  &c.  are  now  claimed  by  Penalta,  the  Portugese  agent 
who  had  them  in  possession  and  placed  them  with  Borges. 

The  Judge  of  Probates  says  in  his  judgment,  the  slaves  "did 
not  belong  to  Penalta,  but  were  the  property  of  certain  Por- 
tuguese subjects,  and  that  the  opponent  (Penalta,)  only  iipted 
m  velation  to  said  slaves  as  agent  of  the  Poituguese  Consulate. 
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EASTxmir   Die.  He  therefore  can  maintain  no  action  in  his  individual  capacity.'* 
May,  1S41.   ppj^^  opponent  appealed  from  this  judgment. 

PUTALTA, 

V*  Jennings^  for  the  appellant. 

Roselitis^  for  the  appellees. 

Martin^  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  which  refuses  his 
claim  to  be  placed  on  the  tableau  of  distribution,  of  the  estate 
of  the  defendant's  testator,  for  the  sum  of  sixty-three  thou- 
sand six  hundred  and  thirty-four  dollars,  being  for  the  hire  and 
value  of  nine  slaves  which  he  left  with  the  deceased,  to  be 
hired  for  his  (plaintiff's)  benefit. 

The  facts  of  the  case  are  these :— A  Portuguese  vessel  with 
a  cargo  of  slaves,  of  which  the  above  nine  made  a  part,  was 
captured  by  a  Pirate  on  the  high  seas,  recaptured  by  an  Ame- 
rican vessel  and  brought  into  the  port  of  Charleston ;  libelled, 
and  the  slaves  decreed  to  be  restored  to  the  vice  Consul  of 
Portugal.  This  officer  finding  no  vessel  destined  to  a  Portu- 
guese port,  in  Charleston,  the  plaintiff  was  employed  to  seek 
for  such  a  vessel  elsewhere,  and  for  this  purpose  brought  the 
slaves  to  New  Orleans,  where  he  delivered  them  to  the  de- 
ceased Manuel  Borges,  and  soon  after  left  the  country.  This 
happened  about  20  years  ago. 

There  is  no  evidence  of  the  probable  value  of  the  slaves  in 
question  or  their  hire.  The  Judge  of  Probates  has  dismissed 
Parol  eyi-  the  case  for  want  of  this  evidence, 
^a^bl"  *  to  There  is  a  bill  of  exception  taken  to  the  rejection  of  a 
SS*^^  ^h\  *ft  witness  offered  to  prove  that  Borges  acknowledged  he  had 
witness  may  be  received  and  held  these  slaves  as  the  agent  of  Penalta ;  the 
proTe  tbat  the  witness  was  rejected  on  the  ground  that  parol  evidence  cannot 
mitted  he  had  ^^  received  to  prove  title  to  slaves.  The  position  assumed  is 
hSd'^^  ocrtoin  correct,  but  not  applicable  to  the  present  case,  in  which  no- 
slaTet  as    the  thing  was  sought  to  be  proved,  but  that  the  deceased  was  the 

agent      of    the        ,^  ,  °  ^        ^ 

plaintiff.  plaintiff's  agent  to  hire  the  slaves  and  account  for  the  proceeds. 
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It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg-  EisTzur   Dis. 
ment  of  the    6ourt   of  Probates  be   annulled,    avoided  and        ^*       -L 
reversed^  and  thetcase  remanded  for  further  proceedings,  with       'omeb 
directions  to  the  Judge  to  admit  testimonial  proof  of  the  agency    siPBTsnou 
of  the  deceased  in  receiving  the  slaves  in  question  on  -hire ; 
the  costs  of  the  appeal  to  be  borne  by  the  estate. 


PORTER  99.  DEPEYSTER. 

APPEAL  PROK  THB  GOUBT  OP  THB  TIBST  SlSTKlOT. 

A^eording  to  the  Ciyil  Code  of  1808,  when  property  waa  acquired  jointly  by 
several  persons  bj  inheritance,  purchase  or  othenrise  and  could  not  be  par- 
taken in  kind,  it  might  be  partitioned  by  cani  or  UcUadon  to  the  highest  bid- 
der  among  the  eo^proprietors. 

When  the  oo->pn>prietor8.were  aU  of  foU  age  the  licitation  could  take  place 
amicably  and  by  private  sale  \  but  if  any  disagreed,  were  minors,  interdicted 
or  absent,  the  property  could  only  be  sold  at  public  sale,  after  the  usual  ad- 
Tertiaemeots,  but  any  of  them  could  purchase.  This  operated  a  mode  of 
partition. 

So  where  joint  property  is  sold  after  the  death  of  one  of  the  co-proprietors,  and 
4iiimhaan1  by  his  co-proprietor,  who  is  also  the  executor,  causing  the  sale:— 
EUd^  diat  it  was  the  effect  of  the  action  commiad  dhnthndo,  and  the  eiecn- 
tor  was  not  deprived  of  his  rights  in  common  with  the  other  co-proprietors 


Ttaa  is  an  action  'in  the  nature  of  jactitation  or  slander  of 
title.  The  plaintiff,  originally  Mademoiselle  Camile  Prieur, 
now  widow  Porter,  residing  at  Toulouse  in  France,  and  relic 
of  the  late  Benjamin  P.  Porter  of  New  Orleans,  alleges  that 
being  the  lawful  owner  of  two  lots  of  ground  in  New  Orleans, 
formerly  held  and  owned  jointly  by  her  late  husband  with 
William  A.  Depeyster,  she  has  sold  said  lots,  but  the  de- 
fendant, Wm.  A.  Depeyster,  son  of  the  late  co-proprietor  with 
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EAm«ir    Utb.  her  hnsband,  pretends  to  have  claims  on  these  lots,  to  her  great 
°^*       1^  injury,  by  preventing  the  purchasers  from  paying  the  balance 
roRTEK       of  the  price  due  thereon ;  that  he  continues  to  make  said  claim 
DxpsTiTiR.     on  them  although  amicably  requested  to  desist :— ^Wherefore 
she  prays  judgment  that  he  be  condemned  to  desist  from  bis 
pretended  claim,  and  to  cease  slandering  the  title  of  her  proper- 
ty, and  for  damages,  &c.,  and  that  her  title  be  declared  yalid^ 

The  defendant  pleaded  the  general  issue ;  and  averred  that 
he  was  owner  of  one  undivided  fourth  part  of  the  lots  in  ques- 
tion, and  that  he  has  never  been  divested  of  his  right  and 
title  either  by  alienation  or  otherwise :— He  prays  that  said 
undivided  fourth  part  be  decreed  to  him,  and  that  he  be  put  in 
possession  thereof,  &c. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 

The  evidence  showed  that  the  two  lots  in  contestation  were 
purchased  and  owned  jointly  by  Benjamin  Penrose  Porter  and 
William  Abraham  Depeyster,  who  were  practising  attomep 
in  New  Orleans.  In  January,  1818,  Depeyster  died,  leaving 
his  co-proprietor,  B.  P.  Porter,  one  of  his  three  executors,  who 
qualified  and  acted  as  such.  In  April,  of  the  same  year, 
Porter  filed  his  petition  against  Feliciti  Prieur,  widow  of  De- 
peyster, praying  for  a  sale  and  partition  of  the  property  owned 
and  held  jointly  between  them.  This  was  ordered,  and  the 
sale  made  by  an  auctioneer  as  of  partnership  or  joint  property, 
when  Porter  became  the  purchaser.  The  sale  took  place  in  the 
spring  of  1818.  Porter  having  since  died,  and  all  his  descen- 
dants, his  widow  became  the  sole  owner  of  the  lots  now  in 
dispute.  The  heir  and  descendant  of  Depeyster  claims  upon 
the  ground  that  the  sale  and  purchase  by  Porter  (he  being 
executor  of  Depeyster,)  was  illegal  and  null. 

The  District  Judge  was  of  opinion  that  according  to  the  pro- 
irisions  of  the  Novissima  Recopilacion,  lib.  10,  tit.  1%  law  1 ; 
and  Civil  Code  of  1808,  p.  247,  art.  174,  and  page  68,  art.  51, 
the  purchase  of  property  by  an  executor,  at  the  sale  of  an  estate 
administered  by  him,  was  prohibited ;  yet  this  prohibition  does 
not  apply  to  the  licitation  or  sale  of  the  property  held  in  undivided 
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ownership  between  him  and  his  oo^proprietor,  the  a^j^cestor  of  EAsnsir   Dts. 
the  defendant;  Idem,  p.  188,  art.  174,  ^^^^  *"'' 

There  was  judgment  for  the  plaintiff  confinning  her  title  to       «>»«» 
the  piopeity  she  claims ;  and  the  defendant  appealed*  BsriTmB. 

Denis^  for  the  plaintiff  and  appellee.  ^ 

Rou$9tau^  for  the  defendant  and  appellant. 

Mofphy^  J,  delivered  the  opinion  of  the  court. 

The  petition  charges,  that  plaintiff  being  the  lawful  proprie- 
tor of  two  lots  of  ground  in  the  city  of  New  Orleans  sold  one 
of  them  to  Nathaniel  Dick  for  •90,000,  and  the  other  to  John 
Parker  for  $16,300;  that  without  any  just  ground  whatever, 
defendant  pretends  to  have  some  claim  on  the  said  lots,  to  the 
great  injury  of  the  petitioner  who  is  thereby  prevented  from 
receiving  a  balance  of  the  price  yet  due  to  her  because  the 
purchasers  by  reason  of  this  pretended  claim  of  defendant  re- 
fuse to  pay  the  same ;  that  defendant  has  been  amicably  re- 
quested to  desist  from  thus  setting  up  any  claim  to  these  lots, 
but  that  he  persists  in  so  doing.  The  petition  concludes  with 
a  prayer  for  damages,  and  for  a  decree  enjoining  defendant  to 
desist  from  his  pretended  claim  and  not  to  slander  any  more  the 
title  of  the  plaintiff  to  this  property. 

The  defendant  avers  that  he  is  the  only  legitimate  son  of  the 
late  Wm.  A.  Depeyster,  that  as  such  he  is  the  true  and  lawful 
owner  of  one  undivided  fourth  part  of  the  lots  described  in  the 
petition,  and  that  he  has  never  been  legally  divested  of  his  title 
to  the  same.  There  was  a  judgment  below  in  favor  of  the 
plamtiff,  declaring  her  title  to  the  property  to  be  good  and  valid. 
The  defendant  appealed. 

The  record  shows  that  B.  P.  Porter  and  Wm.  A.  Depeyster, 
formerly  practising  attorneys  and  partners  in  this  city,  became 
joint  proprietors,  by  purchase,  of  sundry  pieces  of  real  estate. 
Depeyster  died  in  1818,  leaving  a  widow  and  a  son,  the  defen- 
dant, then  a  minor  under  the  age  of  puberty.  By  his  last  will 
he  appointed  for  his  executors,  his  wife,  his  partner.  Porter, 
45        VOL.     XVIII. 
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EinsBv  Dn.  and  Dennis  Prieur,  who  all  three  accepted  the  trust  and  qaalH 
^'  -L  fied.  Shortly  after,  Porter  instituted  in  the  District  Court  an 
action  in  partition,  in  which  a  judgment  was  rendered  decree- 
ing the  sale  at  auction  of  aU  the  property  held  in  common  be^ 
tween  him  and  the  deceased,  for  the  purpose  of  effecting  a  par- 
tition. At  this  sale,  the  lots  in  dispute  were  adjudicated  to 
Porter,  but  he  and  his  children  having  since  all  died  intestatet 
the  property  came  into  the  possession  of  the  plaintiff  as  their 
sole  heir.  In  1822,  Porter,  as  acting  executor  of  Depeyster, 
.  rendered  his  account  in  the  Court  of  Probates,  and  one-half 
of  the  price  of  these  lots  was  carried  to  the  credit  of  the  suc- 
cession. Upon  examination  of  this  account  it  wa9  found  cor- 
rect, and  a  judgment  was  rendered  approving  the  same,  and 
discharging  Porter  from  his  trust. 

The  case  has  been  submitted  to  us  on  the  single  question 
whether  Porter,  being  one  of  the  executors  of  Depejrster, 
could  lawfully  become  the  purchaser  of  the  property  in  dispute 
at  the  sale  made  to  effect  a  partition  of  it. 

The  counsel  for  the  defendant  relies  on  the  Spanish  law  their 
in  force  and  to  be  found  in  the  Novissima  Recopilacion,  lib. 
10,  tit.  12, 1.  1;  he  has  referred  us  also  to  11  Martin,  297; 
6  La.  Rep.,  20,  and  to  divers  articles  of  the  old  Civil  Code. 
These  laws  and  authorities  establish  beyond  any  doubt  that  it 
was  unlawful  for  an  executor  to  purchase  the  property  of  a  suc- 
cession confided  to  his  administration.     This  rule  is  not  pecu- 
Aeeordiiie  to  ^"  *^  ^^®  Spanish  law ;  it  obtains,  it  is  believed,  in  almost 
^^ivii  Code  every  system  of  jurisprudence,  but  does  it  apply  to  a  case  like 
prop«rty     was  the  present  ?     We  think  not. 

by  seTena  ^-  The  adjudication  by  which  Porter  became  the  sole  owner  of 
tanee,  panose  *^^  property  in  question  was  not,  in  contemplation  of  law,  a 
^  aSSd^*"*  purchase  from  the  estate  of  Depeyster.  When  property  was 
bepartaken  in  acquired  jointly  by  several  persons  by  inheritance,  purchase  or 
be  'partitioned  Otherwise,  and  it  could  not  be  partaken  m  kind,  our  late  Civil 
taiion^ tcT  i^  Code  pointed  out  as  a  means  of  partition  the  cant  or  licitation 
M?^  the^eo^  ^^  ^'  among  them.  It  consisted  in  adjudging  the  common  pro- 
profinetors.       perty  to  the  highest  bidder  for  it  among  the  co-proprieton^ 
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When  they  were  all  of  full  age,  the  licitation  could  take  place  fUnvu    Dit. 
amicably  and  in  such  manner  as  they  agreed  upon ;  but  if  anyV  ^^f^^^' 
one  of  them  disagreed,  was  under  age,  interdicted  or  absent,       voRna 
the  property  could  be  put  up  for  licitation  only  at  a  public  sale,    orninsB. 
and  after  the  usual  advertisements ;  Civil  Code  of  1806,  p.  188,    VHum  the  co- 
arts.  172,  176.    The  adjudication  of  the  common  property,  if  ^^^iu^^Jf  ^J 
made  to  a  stranger,  operated  as  a  sale  to  all  intents  and  pur-  jp®  ^ J*!!Sl 
poses ;  but  when  made  to  one  of  the  co-heirs  or  co-proprietors  P^^^  amieablj 
it  was  not  in  law  a  sale,  although  it  bore  all  the  appearances  of  a  nie;  but  if  any 
sale.    It  was  considered  a  mode  of  partition,  one  of  the  effecto  SS£^'iJS^ 
of  the  action  eommuni  dimdando;  in  the  words  of  the  Code,  it  ^^  ^JStr 
was  the  complement  of  the  partition;  Idem,  p.  188,  art.  174.  ^^  ^^..^ 
The  adjudication  to  one  co-heir  or  co-proprietor  had  only  the  sale,  after  the 
effect  of  putting  an  end  to  the  indivision  and  of  determining  menta,  but  any 
the  rights  of  the  joint  owners  in  the  common  property;  before  MrchaM.  tSs 
ticitation,  the  right  of  each  co-proprietor  extended  to  the  whole  ^^**i  ^^^ 
and  to  every  part  of  the  undivided  thing ;  there  was  no  por-  tion. 
tion  of  it  to  which  each  co-proprietor  could  be  said  to  be  with- 
out any  right ;  it  was  Totum  in  totOf  ettoiumin  qtudibet parte. 
By  the  efiect  of  the  licitation,  the  right  of  the  co-proprietor 
who  gave  the  highest  bid  became  absolute  to  the  whole  pro- 
perty, while  that  of  each  of  the  other  owners  of  the  property 
resolved  itself  into  a  claim  for  their  respective  shares  of  the 
money  for  which  it  was  adjudged.    No  new  title  passed  by 
the  licitation,  and  the  co-proprietor  who  kept  the  property  at 
the  highest  bid  was  considered  in  law  as  having  been  the  sole 
owner  of  it  from  the  beginning,  under  the  obligation  of  paying 
to  his  co-proprietors  their  proportions  of  the  price  to  which  it 
might  subsequently  be  carried  by  licitation  between  them. 

In  describing  the  effects  of  licitation,  Pothier  says,  "Lorsque 
plusieurs  l^gataires  ou  plusieurs  acqu^reurs  licitent  entr'euz 
un  heritage  qui  leur  a  €t6  legu6  en  commun,  ou  quails  ont 
acquis  en  commun,  celui  d'entr'eux  qui  s'en  rend  adjudica- 
taire,  est  cens^  avoir  6t6  directement  Idgataire  ou  acqu6reur 
du  total  de  Th^ritage,  k  la  charge  seulement  de  faire  raison  k 
MBS  co-l£gataires  ou  co-acqu^reurs,  de  leur  part  dans  le  prix 
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EACTimw    Du.  auquel  I'h^ritoge  senit  port£  par  la  Ucitation  qui  en  aemt 

'^-  '"'•    pDtr'eux." 

M*TM  i<ii  g^it  ^  QQ8  principes  que  la  licitation  entie  co-h£ritien 

Biffinm.    on  oo-pTopri6taire3  n*Mt  pas  dans  notre,  droit  on  contrat  de 

vente  qi^ie  les  parties  licitantes  fassent  de  lenr  part  dans  Vh&- 

ritage  liciti  k  celui  d'entr'eax  qui  8*en  rend  adjudieataire, 

puisqae  suiyaat  les  susdits  principes,  Tadjudicataire  n'acquieit 

proprement  tiers  de  ses   co-h^ritiers  on  co-propri^taires."— 

Traits  de  1^  vente,  No.  686,  639.    l^iis  doctrine  is  held  by  aU 

the  writers  on  the  Napoleon  Code  from  vhich  have  been  1>or- 

rowed  the  provisions  of  our  Civil  Code  oa  the  subject.   2  Tro- 

plong,  vtntt^  No.  86A,  and  foL  and  No.  876 ;  13  Toalliex, 

No.   155;   Merlin,    verbo   HciM%on\   Civil   Code  pf   ISOB, 

p.  866,  art.  118,  p.  206,  art.  249,  p.  188,  art.  174.    If  then 

So  whflTO  ^^  adjudication  to  Pointer  was  only  one  of  the  effects  of  the 

u'fldd  iS?^  action  communi  dividandoj  we  cannot  think  that  the  drcmn- 

death  of  one  of  stance  of  his  beincf  the  executor  of  Depeyster  had  demiTed 

the  oo-proppie-  ^  . 

tors,  Mid  pur-  bjm  of  the  right  which  he  had,  in  common  with  his  co-pr»- 
proprietor,  who  prietors,  of  keeping  these  lots  at  the  h^hest  bid  they  nught 
cQ^  causing  'oc^ch  at  public  sale.  If  instead  of  a  partition  e£Recled  by  Uci- 
SaUt^'wM'tS'  tation,  a  partition  in  kind  had  taken  place,  it  would  surely  wit 
eflfectof  the  ac-  be  contended  that  Porter  could  acquire  no  portion  of  the  pro- 
v£dbub,aiidthe  perty  partaken  because  the  estate  of  which  he  was  ezecvtor 
not  depriTed  of  ^^  ^  ^^  ^^  undivided  interest;  in  ^ther  mode  of  partition  hv 
TOmmolf**'with  ^®  ^  ^^^  property  would  have  been  the  same.  The  rale 
the  o^er   oo-  that  an  executor  canaot  puichase  property  of  the  eetaite  he 

proprietors     ^i..  ,  i        ^ 

purchase.  administers,  does  not  therefore  in  our  opinion  apply  to  a 


■  like  the  present.    This  was  intimated  in  Scott's  executrix  vs. 

Gorton's  executor ;  14  La.  Rep.  122.  The  very  object  of  the 
partition  was  to  determine  what  property  bebnging  to  De- 
pcyster's  estate,  was  to  be  administered  upon.  Until  tihis  was 
done,  it  could  not  be  knovm  whether  the  right  of  the  estate 
was  to  the  property  it8,elf  or  to  a  sum  of  money.  According 
to  the  principles  above  laid  down,  the  very  moment  the  adjn* 
dication  was  made  to  Porter,  his  former  co*pioprietor  was 
considered  in  law  as  having  never  bad  any  title  to  the  lots 


OP  THE  STATE  OF  LOUISIANA.  9&t 

themdelves,  but  only  a  right  to  receive  a  proportion  of  the  BAtnBv    Du. 
money  they  might  bring  by  licitation.    The  share  of  the  de-        ^*       J-^ 
ceased  in  the  common  property  which  by  the  partition  was      »®"att 
determined  to  consist  of  a  sum  of  money,  has  been  adminis-      mubjut. 
tared  upon  by  the  executor  and  his  account  has  been  duly 
homologated. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 


MOFFATT  m.  MURRAY  BT  AIi. 

▲PPEAX  FROM  TB£  COUBT  OP  THE  FIB8T  JUBICIAL  DISTRICT. 

Where  the  pleadings  charge  the  plaiDtiff  with  fraod  and  coUaaion  as  the  holder 
of  a  note,  and  the  eyidenoe  shows  its  extingaishment  bj  payment,  he  is  bound 
to  prove  he  gave  a  valoable  consideration  for  it  before  maturity,  without  any 
knowledge  of  what  had  passed,  or  he  cannot  recover. 

The  interest  which  disqualifies  a  witness,  must  be  the  prospect  of  gaining  an 
advantage,  or  to  profit  by  the  judgment  in  the  cause,  in  which  he  is  called  to 
testify. 

This  is  an  action  by  the  holder  against  one  of  the  makers 
and  endorser  of  a  promissory  note  signed  by  Murray  &  Cas- 
sidy,  payable  to  the  order  of  and  endorsed  by  Eusebe  Belot. 

Belot  admitted  his  endorsement,  but  denied  his  liability,  or 
that  the  plaintiff  was  the  bona  fiit  holder  of  said  note.  He 
arerred  it  was  given  to  him  in  payment  and  secured  by  mort- 
gage on  a  slave ;  and  that  James  Cassidy  is  the  true  holder  and 
owner  thereof.  That  before  the  note  was  at  maturity,  Murray 
and  Cassidy  dissolved  partnership,  and  Cassidy  assumed  pay- 
ment of  the  debt ;  that  being  in  want  of  money,  long  before 
maturity,  he  sold  the  note  to  Cassidy  for  $760,  and  delivei«d 
it  up  to  him ;  thai  Cwmdy  has  since  sued  his  creditors  and 
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EitTBui    Dis.  P^®^  respondent  on  his  schedule  for  the  amount  of  the  note 

Afoy,  1841.    yffii]i  mortgage  on  the  slave,  &c.    He  expressly  charges  that 

xoTFATT      ^^e  plaintiflf  is  not  the  owner,  but  has  colluded  with  Cassidy 

xuRiuT       ^  defraud  this  respondent  out  of  the  amount  of  said  note,  and 

prays  judgment  in  his  behalf. 

Murray  expressly  averred  that  the  note  sued  on  was  extin- 
guished by  payment  and  delivered  up  to  Cassidy,  the  maker 
thereof,  and  who  was  bound  to  take  it  up. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

Riviere,  a  witness  for  the  defendants,  declared  that  he  has 
had  the  note  sued  on,  in  his  possession ;  it  was  made  in  c<»isi- 
deration  of  the  sale  of  a  Cofiee-House  from  Belot  to  Cassidy 
and  Murray,  for  91000,  and  which  Cassidy  bought  from  Belot 
for  $760,  for  which  witness  blamed  him  very  much.  Belot 
not  being  a  man  of  business,  he  did  not  take  the  precaution  to 
erase  his  name,  on  the  back,  when  he  sold  it  to  Cassidy.  The 
note  was  sold  to  Cassidy  6  months  before  it  was  due. 

Riviere's  testimony  was  objected  to  by  plaintiff,  on  the 
score  of  interest ;  he  being  placed  on  Cassidy's  schedule  as  a 
creditor. 

There  was  judgment  in  favor  of  the  defendants,  and  the 
plaintiff  appealed. 

Chreinerf  for  the  plaintiff. 

Preston  Sf  Chrivoty  for  the  defendants. 

Morphyj  /.  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  a  promisssory  note  of  $1000, 
drawn  by  Murray  &  Cassidy,  to  the  order  of  and  endorsed  by 
Belot.  Separate  answers  have  been  filed  by  the  defendants, 
but  to  the  same  effect ;  they  state  in  substance  that  the  plaintiff 
is  not  the  bon&  fide  holder  of  the  note  sued  on,  but  that  it  be- 
longs  to  John  Cassidy;  that  this  note  had  been  given  to  Belot 
in  payment  of  a  debt  of  the  drawers  to  him  and  secured  by 
mortgage  on  a  negro  named  Richard;  that  sometime  after, 
Murray  &  Cassidy  dissolved  their  partnership,  and  Cassidy 
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assumed  the  payment  of  all  the  debts  due  by  the  concern ;  that  EAinmii    Dis 
after  frequent  applications  from  Cassidy  to  discount  this  note,       °^*       -'- 


Belot  being  in  want  of  money  consented  to  receive  WBO  in  full  ^oywatt 
payment  of  it  and  returned  it  to  Cassidy ;  that  the  said  Cassidy  mubmat. 
has  since  made  a  surrender  to  his  creditors,  and  has  placed 
Belot  as  a  creditor  upon  his  schedule  for  the  amount  of  this 
note,  and  that  it  is  only  since  these  proceedings  that  the  plain- 
tiff has  declared  himself  the  owner  of  the  note ;  they  further 
deny  that  phiintiff  ever  gave  any  valuable  consideration  for 
said  note,  but  on  the  contrary  aver  that  he  has  colluded  with 
the  insolvent  in  order  to  deprive  defendants  of  its  amount  for 
the  benefit  of  the  latter.  There  was  a  judgment  below  for  the 
defendants,  and  plaintiff  appealed. 

Pierre  Riviere,  a  witness  for  defendants,  testified  that  he  has 
had  the  note  sued  on  in  his  possession ;  that  it  was  made  in 
consideration  of  the  sale  of  a  coffee-house  from  Belot  to  Cas- 
sidy &  Murray ;  that  about  five  months  before  the  maturity  of 
this  note,  Cassidy,  one  of  the  drawers  bought  it  for  i750,  and 
that  Belot  not  being  a  man  of  business  did  not  take  the  ordi- 
nary precaution  of  erasing  his  name  on  the  back  of  the  note 
before  he  returned  it  to  Cassidy.  The  circumstance  disclosed 
by  this  witness  proves  clearly  the  extinguishment  of  the  debt. 
After  thus  regaining  possession  of  his  note  it  was  a  gross  fraud 
on  the  part  of  Cassidy  to  put  it  again  in  circulation  with  Belot's 
name  on  it  as  endorser.  When  he  filed  his  schedule  he  well  pleadings 
knew  that  Belot  was  no  longer  the  holder  of  the  note,  and  his  ^j^^*  Jfe 
putting  down  his  name  ka  a  creditor  for  its  amount  creates  a  "^ud  and  col- 

lasion     as    the 

Strong  presumption  that  he  had  not  yet  passed  the  note  to  any  holder  of  a  note, 
one.  But  if  owing  to  Belot's  neglect  to  erase  his  endorsement  denee  shows  its 
Cassidy  has  been  enabled  to  negotiate  this  note ;  and  if  the  Sy^^'^^he 
plaintiff  had  taken  it  in  eood  faith  before  its  maturity,  and  "     hound    to 

*  ^  °  ^  "^  ^        ^   prove  he  gave  a 

without  any  knowledge  of  the  circumstances  under  which  it  valuable  oonsi- 
was  replaced  in  circulation,  it  is  by  no  means  clear  that  he  hefore  maturity, 
would  be  without  any  right  to  recover.  In  this  case,  however,  JJowiedge  *of 
the  record  furnishes  no  evidence  of  any  attempt  on  the  part  of  ]J[J^*  ^^  P*'2 
the  plaintiff  to  establish  from  whom  he  holds  this  note  or  what  not  recover. 
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EAffrimH   Dif.  consideration  he  gnre  for  it.    Under  pleadings  which  charged 

^*  ^    ^'    him  with  fraud  and  collusion,  and  evidence  showing  the  eztin- 

MorrATT      gruishment  of  this  note,  he  was  hound  to  prove  that  he  had 

xuRSAT.      given  for  it  a  valuahle  consideration  hefore  matnrity  and  with* 

out  any  knowledge  of  what  had  passed  in  relation  to  it.    We 

are  of  opinion  that  the  plaintiff  cannot  recover;  hut  that  the 

judgment  helow  should  have  heen  only  one  of  non«euit. 

The  intereat     ^^^  testimony  of  Riviere  has  heen  .ohjected  to  on  the  score 

which  di«^aU-  Qf  interest.     The  bill  of  exceptions  does  not  state  the  natne 

fies    a   witness,  '^ 

matt    be    the  of  his  interest ;  we  understand  it  however  to  be  that  interest 

prospect  of        , 

gaining  an  ad-  which  he,  iu  common  with  the  other  creditors  of  Cassidy,  is 
profit^  bj*^  the  supposed  to  have  in  increasing  the  fund  to  be  distributed  among 
«u!r  U*  whiSh  ^^^^'    '^^®  interest  which  legally  excludes  a  witness  must^  be 
he  h  called  to  the  prospect  of  gaining  an  advantage  or  profit  by  the  judgment 
in  the  cause  in  which  he  may  be  called  upon  to  testify,  and 
which  would  be  an  immediate  consequence  of  such  judgment. 
The  decision  in  this  case,  if  in  favor  of  defendants,  would  leave 
yet  to  be  tried  the  issue  between  the  plaintiff  and  the  creditors 
of  Cassidy,  as  to  the  right  of  the  former  to  the  proceeds  of 
the  slave  mortgaged  to  pay  this  note  ;  the  result  of  that  con- 
troversy will  depend  on  the  evidence  adduced  in  it,  and  will 
not  be  governed  by  the  judgment  in  this  case*    The  interest  of 
this  witness  is  only  in  the  question,  not  in  the  event  of  the 
suit ;  it  may  affect  his  credibility  but  not  his  compency ;  4  La. 
Rep.,  201 ;  10  Idem,  24;  3  Martin,  N.  S.,  12. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court 
be  reversed  ;  and  that  ours  be  for  the  defendants  as  in  case  of 
non-suit ;  the  appellees  to  pay  the  costs  of  this  appeal* 
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GERMAN  ESt  Ux.  V8.  HICHOIXS  £t  Al.  Eastebh    Dis. 

May,    1841. 
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GEKXAK  XT  UX. 

The  legitimate  daughter  will  inherit  the  property  of  her  deceased  mother  to  the  KicaoLLi  xt  al.' 
exclusion  of  an  illegitimate  son,  not  born  in  wedlock. 

Property  purchased  under  the  husband's  own  judgment  becomes  a  part  of  the 
conununity;  although  it  may  entitle  him  to  the  price  which  he  paid  for  it,  as  a 
charge  in  the  settlement  of  the  community. 

This  is  an  action  instituted  by  the  plaintiff,  Thomas  German 
and  his  wife  Edna  Wood,  to  recover  the  undivided  half  of  two 
lots  in  the  city  of  New  Orleans,  in  right  of  her  mother,  the  late 
Nancy  Nichdlls.  She  alleges  and  shows  that  her  mother  had 
intermarried  with  one  Reuben  Nicholls,  and  that  during  the 
marriage,  the  lots  in  question  were  acquired,  and  were  part 
of  the  community  existing  at  her  mother's  death,  between  her 
and  her  husband. 

She  farther  shows  that,  the  defendant,  Nathan  Nicholls,  is  in 
possession  of  said  property  without  any  right  or  title  to  it ;  at 
least  to  one  undivided  half,  and  prays  judgment  for  her  interest 
and  part  therein. 

The  defendant  denied  the  plaintiff's  right,  as  heir  or  other" 
wise,  or  that  any  community  ever  existed  between  Nancy 
Wood  and  Reuben  Nicholls.  He  sets  up  title  in  virtue  of  a 
sheriff's  sale.  Reuben  Nicholls  now  intervened  and  claimed 
the  property  in  his  own  right  and  as  never  having  been  divest- 
ed of  his  title.  He  denied  both  the  plaintiff's  and  defendant'^ 
titles  or  claims  to  the  disputed  premises. 

Upon  these  issues  the  case  was  tried.  The  evidence  of  the 
case  is  fully  stated  in  the  opinion  of  this  court.  There  was 
judgment  in  favor  of  the  plaintiff,  for  only  one  fourth  of  th^ 
property  she  claimed;  the  District  Judge  being  of  opinion 
there  was  another  heir.  The  petition  of  intervention  wad  dis^ 
missed  and  the  intervenor  appealed.  By  agreement,  the  ap- 
peal comes  up  as  to  all  the  parties. 

Benjamin,  for  the  plaintiff,  insisted  on  her  right  to  recover : 
46        VOL.     xvwi. 


362  CASES  IN  THE  SUPREME  COURT 

Bivrmsv    Dif.      1.  The  property  described  in  plaintifT's  petition  was  clemAj 

^^*       —  community  property,  and  the  community  existed  at  the  death 

*****^w"  ^  ^^  plaintiff's  mother.    She  is  shown  to  be  the  only  legitimate 

vicaoixi  vr  ax.,  heir  of  her  mother,  and  as  such  is  entitled  to  all  her  mother^s 

interest  in  the  community.    La.  Code,  arts.  2314,  2371-Hiee 

also  La.  Code,  1401,  2,  4,  and  the  note  of  Sirey  thereon— «bo 

1  La.  Rep.  620. 

2.  The  sale  in  the  suit  of  Hanse  db  Hepp  vs.  R.  NicboUs 
has  not  divested  the  title  of  Mrs.  Nicholls  or  her  heirs.— -They 
were  never  made  parties.— -The  debt  for  which  the  property 
was  sold  was  a  private  debt  of  R.  Nicholls,  contracted  before 
the  marriage,  for  which  community  property  could  not  be 
made  liable ;  La.  Code,  art.  2372.  The  sale  was  made  after 
Mrs.  Nicholls'  death,  and  on  its  face  purports  to  convey  noth- 
ing but  the  title  of  R.  Nicholls.  The  plaintiff  therefore  prays 
that  the  judgment  of  the  court  below  be  amended  in  her  favor 
as  prayed  for  in  the  answer  to  the  appeal. 

BoadiuSf  for  the  defendant,  insisted  that  the  evidence  did 
not  show  that  the  plaintiff's  wife  was  the  legitimate  heir  of  Mrs. 
Nicholls,  whose  real  name  was  Nancy  Trice ;  and  further,  that 
there  was  no  community  of  property  existed  between  Naney 
Trice  and  Reuben  Nicholls.  She  was  the  lawful  wife  of  ano- 
'  ther  man,  with  whom  she  had  lived. 

2.  The  evidence  shows  that  Reuben  Nicholls  was  divested 
of  all  title  to  these  lots  by  the  sheriff's  sale  to  Nathan  NichoUs, 
the  defendant.  That  he  holds  by  a  good  and  valid  title  and 
cannot  be  evicted  by  the  pretensions  of  either  of  the  adverse 
parties  to  this  suit. 

M.  M,  BobifiBOfif  for  the  Intervener,  made  the  foUowm; 
points: 

As  AGAINST  THE  DEFENDANT  : 

1.  The  sale  under  which  he  claims  was  fraudulent  and  void. 
See  testimony  of  Burrough's  for  what  occurred  at  the  sale. 
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and  the  cases  of  Sides  yb.  M^CuUaugh^  7  Martin^  664;  Broua-  Ejkmm    Bm. 
sard  vs.  SudriqtMf  4  La.  £ep.»  3479  and  Broum^  ^c.  ts.  Cobbf   ^^* 
4rc*f  10  Jdenif  172/  that  parol  evidence  is  admissible  under  the  •»«^"  "  «*• 
circumstances  of  the  case.  wchoim  bt  al, 

2.  The  defendant  was  incompetent  to  purchase  at  the  sale, 
being  the  agent  of  intenrenor,  whose'property  was  sold.  See 
Shepherd  vs.  Perry ^  4  Martin^  N.  iS'.,27d-*5. 

3.  He  is  not  entitled  to  allowance  for  improvements,  being  a 
holder  in  bad  faith ;  La.  Code,  3414-16. 

As  AGAINST  plaintiff: 

1.  Her  title  as  legitimate  daughter  of  the  wife  of  intervenor 
is  not  established  by  legal  or  satisfactory  proof. 

2.  The  property  in  suit  was  not  community  property  of  Ni- 
choUs,  the  intervenor,  and  his  wife  ;  one  of  the  lots  is  clearly 
proved  to  have  been  purchased  by  intervenor  at  a  sale  under  a 
judgment  in  his  favor  against  Hayward  Pierce,  for  a  debt  due 
anterior  to  the  marriage. 

Martin,  J,  delivered  the  opinion  of  the  court. 

The  plaintiffs  wife,  Edna  Wood,  claims  to  be  the  sole  heir 
of  her  late  mother,  who  had  intermarried  with  one  Reuben 
Nicholls ;  and  as  such  alleges  she  is  the  owner  of  the  undi- 
vided half  of  two  lots  of  ground  in  New  Orleans,  acquired  by 
the  husband  of  her  mother,  during  marriage,  making  part  of 
the  community  property  at  her  mother's  death,  and  which  is 
now  in  the  possession  of  the  defendant.  The  defendant  plead- 
ed the  general  issue ;  and  denied  the  heirship  of  the  plaintiff's 
wife ;  or  that  any  community  of  property  ever  existed  between 
the  plaintiffs  mother  and  Reuben  Nicholls ;  that  she  was  not 
his  lawful  wife,  having  been  previously  married  to  another ; 
and  that  the  marriage  alleged  to  have  existed  between  them 
was  null.  The  defendant  further  averred  that  he  was  the  law- 
ful owner  of  said^ts,  having  acquired  them  by  purchase  in  his 
own  right  at  sheriff's  sale ;  that  he  holds  under  Reuben  Ni- 
cholls, who  had  bought  them  with  his  own  funds,  belonging  to 
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Eastsbit    Dia.  him  individually,  and  they  nevei  entered  into  the  commnnityy 
.     ^*  if  any  ever  existed  between  the  plaintiflf's  mother  and  said  R. 

eiRMAir  «T  vx.  Nicholls. 

vicBOLiBBTAL.  Whcu  thc  causo  was  at  issue,  Reuben  Nicholls  intervened  ; 
opposing  both  plaintiff  and  defendant,  alleging  the  lots  in 
question  to  be  his  property.  He  states  that  being  about  to 
leave  the  State  temporarily,  he  made  a  simulated  sale  of  said 
lots  to  the  defendant,  Nathan  Nicholls,  in  whose  possession  he 
placed  them  for  the  sole  purpose  of  protecting  them  in  his  ab« 
sence,  and  taking  a  counter  letter  accordingly.  But  in  violation 
of  his  trust,  the  said  Nathan  had  the  lots  sold  by  the  sheriff  to 
satisfy  a  judgment  existing  against  him  at  the  time  of  the  simo- 
lated  sale  ;  although  he  had  provided  the  said  Nathan  Nicholls 
with  funds  out  of  which  he  had  bound  himself  to  discharge  and 
pay  off  said  judgment. 

The  District  Judge  was  of  opinion  from  the  evidence  that 
the  plaintiff's  wife  was  not  the  sole  heir  of  Mrs.  Nicholls,  but 
that  there  was  a  son  also  who  must  divide  the  inheritance. 
There  was  judgment  in  favor  of  the  plaintiff  for  only  one  undi- 
vided fourth  of  the  lots,  with  her  proportion  of  the  rents  and 
profits,  and  against  the  intervener,  from^ which  he  alone  appeal- 
ed. But  the  parties  have  joined  in  an  agreement  that  the 
whole  case  Height  be  determined  in  this  court,  in  the  same 
manner  as  if  either  or  both  of  the  original  parties  had  ap- 
pealed. 

We  will  first  notice  the  petition  of  intervention.  The  Dis- 
trict Judge  was  of  opinion  that  the  intervening  party  must  suf- 
fer from  his  ill-placed  confidence  in  the  fidelity  of  the  person  to 
whom  he  made  a  simulated  sale  of  the  property.  That  his  title 
in  the  lots  was  divested  by  the  sheriff's  sale ;  especially  as  thai 
sale  was  made  with  his  consent  and  co-operation,  as  is  proved 
by  his  own  witness.  Burroughs :  And  it  no  where  appears  that 
the  defendant  had  any  funds  of  the  intervener,  with  which  he 
might  have  paid  off  the  judgment,  under  which  this  property 
was  sold. 
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On  the  other  hand  the  counsel  for  the  defendant  strenuously  Easterst    Dis. 
urges  that  the  present  case  is  not  such  an  one,  as  respects  the        °^' 
claim  of  the  intervenor^  in  which  a  court  of  justice  will  lend  its  «»«>'^^"  ^^^ 
aid;  that  the  rights  of  the  intervenor,  admitting  he  has  any,  hicholm xt al. 
arose  ex  turpi  causae  ex  dolo  maloy  and  that  the  possession  of 
the  defendant  ought  to  be  protected. 

As  the  case  is  now  presented  to  us,  we  do  not  think  proper 
to  decide  further  between  these  parties,  than  to  dismiss  the  pe- 
tition of  intervention ;  leaving  them  to  the  litigation  of  any 
rights  they  may  have  in  relation  to  the  matters  in  contestation 
between  them,  hereafter. 

The  plaintifTs  wife  has  fully  shown  that  she  is  the  lawful 
daughter  of  her  mother  while  the  latter  was  the  wife  of  James 
Wood,  and  bom  in  wedlock ;  and  that  the  mother  after  the 
death  of  Wood  intermarried  with  Reuben  Nicholls,  who  ac- 
quired the  property  in  controversy  during  said  marriage. 

The  plaintiff's  counsel  complains,  in  this  court,  that  judg- 
ment was  given  for  only  one-fourth  of  the  premises  claimed, 
when  it  should  have  been  for  one  undivided  half.  The  Dis- 
trict Judge  was  however  of  opinion  that  the  plaintiff's  wife  was 
not  the  sole  heir  of  her  mother,  but  that  the  latter  had  a  son 
who  is  also  heir.  The  evidence  shows  that  the  mother  was  un- 
married when  she  had  this  son,  and  that  he  is,  if  living,  illegi- 
timate. These  facts  were  proved  by  evidence  which  was  re- 
ceived without  objection. 

The  District  Judge  was  therefore  in  error  in  concluding  that 
the  plaintiff's  wife  was  not  the  sole  heir.     For  even  if  the  son  The  legitimate 

daughter      will 

were  living,  he  is  shown  to  be  illegitimate  and  cannot  in-  inherit  the  pro- 
herit  with  his  legitimate  sister.  She  is  therefore  entitled  to  oeased  moth^ 
one  undivided  half  of  the  lots  in  controversy.  It  has  been  %  ^^^^, 
further  ursred  by  the  defendant's  counsel,  that  one  of  the  lots  "**«  ."">>  ^^ 

^  "^  ,  bom   in     ured- 

was  purchased  by  Reuben  Nicholls  at  a  sheriff's  sale,  under  lock, 
an  execution  which  issued  on  a  judgment  which  was  his  private 
property.     This  does  not  prevent  the  lot  when  purchased, 
from  becoming  community  property ;  although  it  may  entitle 
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Bastxrv   Dib.  I^m  to  the  price  which  he  paid,  as  a  charge,  in  the  settlemem 
Mayt  1841.   ^£  ^^  community.    The  other  lot  appears  to  have  been  pnr- 
QTMm.s  BT  ux.  chased  and  acquired  in  the  ordinary  course  of  business  daring 
H1CH0U.8ITAL.  tho  marriago  and  is  clearly  community  property. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jodg- 
-,_    _.         menl  of  the  District  Court  be  annulled,  avoided  and  reversed ; 

lYopcrty  por- 

ohaKd  under  and  proceeding  to  give  such  judgment  as,  in  our  opinion,  should 
own  jttdg^  have  been  rendered  in  the  court  below :  It  is  ordered,  and  ad- 
part  of  the'eom- judged  that  the  plaintiff,  Edna  Wood,  wife  of  Thomas  Ger- 
it^nmy  enOde  ™*°>  ^^  recover  of  the  defendant  the  one  undivided  half  of 
him  to  the  ^rice  two  lots  af  fifround,  described  in  the  petition ;  to  be  partitioned 

which  he    paid  ®  ,  . 

for  it,  as  a  according  to  law:  allowing  the  defendant  the  estimated  value 
KiSementof  the  of  the  improvements  and  buildings  made  by  him  on  that  por- 
communitf.       ^^^  ^£  ^j^^  j^^^  which  ^may  in  the  partition  be  given  to  the 

plaintiff:  And  it  is  further  ordered  and  adjudged  that  said 
plaintiff  do  recover  of  the  defendant  rent  at  the  rate  of  fifteen 
dollars  per  month  from  the  26th  of  May,  1885,  the  date  of  ja- 
dicial  demand,  until  the  delivery  of  possession  of  the  one  undi- 
vided half  of  said  lots  to  the  plaintiff:  And  that  the  cause  be 
remanded  for  the  purpose  of  making  a  partition  and  ascertain- 
ing the  value  of  the  improvements  and  amount  of  rent  ac- 
crued :  That  the  intervention  be  dismissed  at  the  costs  of  the 
intervenor ;  reserving  any  rights  that  may  exist  between 
and  the  defendant ;  the  latter  paying  the  costs  of  the  appeaL 
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RUBSEXIi  £T  All.  M.  WIIJSON.  Civniur    Drs. 

May,    1841. 

▲PP14L  FROM  THl  COMXZRCIAL  COURT  OF  VKW  0RLRAV8.  •„_.„,    «.    ., 

RU8UU.   XT  AL* 

Hie  act  of  1886,  whioh  declares  that  in  cases  where  the  deht  is  not  jet  due  and        wilsor. 
the  creditor  swears  his  debtor  is  aboat  to  remove  his  property  out  of  the  State 
before  said  debt  becomes  due,  <<an  attachment  may  issue,"  does  not  apply  to 
Steam-Boats  and  Vessels,  which  from  their  nature  must  necessarily  be  taken 
from  the  State. 

This  suit  commenced  by  attachment.  The  plaintiffs  aUege  they 
are  residents  of  the  State  of  Kentucky,  and  hold  a  note  on  the 
defendant,  who  resides  in  Mississippi,  for  $64!i0,  executed  and  , 

signed  at  Yicksburg,  by  the  defendant  and  others,  payable  at  the 
Merchants*  Bank  in  New  Orleans,  on  the  1st  March,  1841 ; 
which  note  they  further  allege,  is  secured  by  mortgage  execut- 
ed by  said  Wilson  on  the  steam-boat  Rodolph,  the  20th  March, 

1840.  They  pray  that  the  boat  be  attached,  &c.  The  attach- 
ment was  applied  for  on  the  28d  February,  1841 ;  being 
several  days  before  the  debt  became  due.  The  plaintiff,  Rus- 
sell, made  the  usual  affidavit,  ''  that  the  defendant  resides  per- 
manently out  of  the  State ;  and  was  about  to  remove  his  property 
from  the  State  of  Louisiana,  before  said  debt  became  due." 
The  attachment  issued  and  was  levied  on  the  steamboat 
Rodolph,  and  she  was  also  sequestered.    On  the  12th  March, 

1841,  the  defendant's  counsel  took  a  rule  on  the  plaintifis,  to 
show  cause,  why  the  attachment  and  sequestration  should  not 
be  set  aside,  on  the  ground  of  insufficiency  of  the  security ; 
that  the  debt  was  not  due,  and  the  suit  premature  at  its  incep- 
tion ;  and  that  the  affidavit  was  not  true. 

On  hearing  the  rule,  evidence  was  taken  relative  to  the  is- 
sues, and  facts  involved.  It  appeared,  there  was  no  intention 
to  remove  the  boat,  with  a  view  of  avoiding  this  debt.  She  was 
running  in  the  Yazoo  trade,  and  making  her  regular  trips. 

There  was  judgment,  making  the  rule  absolute.  The  plain- 
tiffs appealed. 

Peyton  and  Smithy  for  the  plaintiffs. 


368  CASES  IN  THE  SUPREME  COURT 

Eastikx    Ufi.      1.  That  statute  requires  only,  that  "  the  creditor  has  reason 
^^'  ^    ^'     to  believe,  and  does  verily  declare,  that  the  debtor  intends  to 

Ruui^L  BT  AL.  rcmove  his  property."     Now  **  the  creditor  swears,  that  said 
wiLBoir.       debtor  is  about  to  remove  his  property."    Acts,  186^,  p<  170, 
sec.  7. 

3.  That  statute  referred  only  to  the  debtor  who,  it  was  be- 
lieved, intended  to  remove  his  property,  at  any  fime,  whether 
I       before  or  after  the  debt  should  become  due.     The  law  now  ap- 
plies only  to  creditors,  who  are  about  to  remove  their  property 
''before  said  debt  becomes  due." 

8.  That  statute  applied  only  to  the  debtor  who  was  *'abom 
to  depart  permanently  from  the  State  or  to  remove  his  pro- 
perty." This,  says  the  Supreme  Court,  5  Martin,  N.  S.,  454, 
means  only  debtors  who  reside  m  the  State  at  the  time  of 
the  contract.  Granted.— -But  the  law  is  difierent  now.  The 
departure  of  the  debtor  now  does  not  authorize  an  attachment, 
however  permanent  the  departure  may  be.  The  word  "his," 
before  property  is  not  restricted  now  to  the  description  of  the 
debtor  in  the  previous  clause  of  the  sentence.  On  the  con- 
trary, now  the  attachment  may  issue  if  oath  be  taken  in  con- 
formity to  any  of  the  requisites  of  number  one,  two  or  three 
of  article  340.  The  requisite  of  numbet  t^o  is  "when  such 
debtor  resides  out  of  the  State."  So  that  the  **residence"  al 
the  time  of  the  attachment  is  the  only  question  which  can  be 
now  raised  as  to  residence.  The  section  of  the  act  of  1826  is 
expressly  styled  an  amendment  of  articles  342,  348  and  ^ 
of  the  Code  of  Practice :  while  the  section  of  the  act  of  1817 
has  no  reference  to  the  3d  section  of  the  same  act,  which  cor- 
tesponds  to  the  articles  of  the  Code  of  Practice  cited.  So  that 
the  law  now  applies  to  any  debtor  who  (Ist)  is  about  leaving 
permanently  the  State,  0r  (3d)  who  resides  out  of  the  StiAt, 
(8d)  who  conceals  himself  to  avoid  being  cited,  and  the  law  by 
the  act  of  1817  applied  only  to  the  debtor  who  had  resided 
here  and  was  "about  permanently  to  depart"  or  remove  his 
property.  This  construction  of  the  law  as  it  now  stands  wa« 
adopted  by  this  court  in  the  case  of  Tyson  et  al.  vs.  Lansing; 
10  La.  Rep.,  444. 
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The  law  is  now,  as  to  attachment,  somewhat  similar  to  the  EAarKur   Drt. 
law  before  the  act  of  1840,  relating  to  arrest  on  which  this  ~ 

court  decided  that  the  debtor  who  absents  himself  even  for  a  *^"*^,  *'  ^ 
limited  time  might  be  held  to  bail ;  13  La«  Rep.,  Roberts  et       "^'u^'* 
al.  vs.  Page. 

C.  M.  Janesy  for  the  appellee,  contended  that  the  suit  was 
premature.  The  note  was  payable  at  a  particular  place,  and 
payment  must  first  be  demanded  before  suit,  at  the  place  de- 
signated ;  15  La.  Rep.,  242. 

2.  It  was  well  known  between  these  parties,  as  the  evidence 
shows,  that  the  note  was  given  as  part  of  the  price  of  the  boat, 
and  that  she  was  to  run  in  the  Yazoo  trade,  in  which  she  was 
engaged  at  the  time*  The  plaintifis  were  cognizant  of  this 
fact.  The  boat  was  not  to  be  confined  to  the  limits  of  the 
State.  How  could  the  oath  be  taken  in  reference  to  this 
property,  that  the  defendant  was  about  to  remove  it  from  the 
State  ? 

3.  If  this  attachment  is  sustained  it  will  have  a  very  inju- 
rious effect  on  trade.  The  object  of  running  a  steams-boat  and 
of  trade  can  be  defeated  at  the  instance  of  a  creditor,  and  great 
loss  ensue.  The  very  end  and  object  is  to  keep  the  boat  run- 
ing.  A  cotton  factor  who  sells  cotton  to  a  non-resident  and 
takes  his  bill  at  four  months,  might  as  well  attach  and  prevent 

'  the  cotton  from  going  out  of^  the  State,  although  he  knew  it 
was  to  be  shipped  to  a  foreign  port,  and  was  not  to  remain  in 
the  State  until  the  bill  fell  due. — ^See  case  of  McClintock  et  al. 
vs.  Cairnes  et  al.,  5  Martin,  N.  S.  460. 

Morphy,  J.  delivered  the  opinion  of  the  court. 

The  plaintiflTs  are  appellants  from  an  order  setting  aside  writs 
of  attachment  and  sequestration  obtained  by  them  against  the 
steam-boat  Rodolph  belonging  to  the  defendant.  These  pro- 
ceedings had  been  instituted  about  ten  days  before  the  maturity 
of  a  note  of  $6420  62,  drawn  by  defendant  to  their  order  in 
Vicksburg,  and  made  payable  on  the  first  of  March  last,  at  the 
47        VOL.     xviii. 
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Kasts^k   Dii.  Merchants'  Bant  of  the  City  of  New  Orleans.     This  note  was 

JWby,  1841.  ,     t        mt 

—  secured  by  mortgage  on  the  boat  attached »     The  parties  to 
nvMXLL^rr  ii.  ^^^  ^^^^  ^^^  ^y  non-residents ;  the  plaintifTs  residing  in  Ken- 
wtLsov.       tucky,  and  the  defendant  in  Mississippi.     We  have  already- 
had  occasion  to  decide  that  the  provisions  of  our  Code  of  Prac- 
tice as  amended  by  the  statute  of  1826,  authorize  the  issuing 
of  an  attachment  in  cases  where  both  plaintiff  and  defendant 
reside  out  of  the  State,  and  where  a  debt  is  not  yet  due  ;  10 
L&.  Rep.  447 ;  but  while  we  make  this  declaration,  we  cannot 
refrain  from  expressing  the  regret  that  our  attachment  laws 
have  received   such  an  extension.      Its  policy  may  well  be 
questioned.     Independent  of  the  vast  increase  of  litigation  it 
creates  in  out  courts  to  the  delay  and  prejudice  of  the  business 
of  our  own  citizens,  and  the  many  vexatious  and  oppressive 
proceedings  it  gives  rise  to,  such  legislation  tends  materially  to 
injure  the  true  interests  of  the  country  in  a  commercial  point 
of  view ;  foreign  merchants  must  surely  feel  some  reluctance 
in  sending  their  goods  and  merchandize  within  the  limits  of 
our  State,  or  in  placing  funds  in  the  hands  of  agents  here  for 
the  purpose  of  purchtising  the  products  of  our  soil,  liable  as 
their  property  is  to  be  attached  and  subjected  to  sacrifice  and 
heavy  costs,  for  debts  wherever  contracted  and  however  re- 
mote the  period  of  their  maturity. 
The  act  of     In  the  present  case  we  are  of  opinion  that  the  boat  was  not* 
eUres   that    tn  liable  to  be  attached  before  the  note  sued  on  became  due.    The 
d^'i7,J^  yet  expressions  used  in  the  statute  of  1826,  "that  the  debtor  is 
dueaodUiecre-  fj^Q^f  fg  remove  his  property  out  of  the  State  before  the  debt 
debtor  is  about  becomes  due^*^  must  be  understood  as  applvine:  to   properlv 

to    remoTe    his         .  .  ftf  J     s  f     f      . 

I^ropertj  out  of  which  the  creditor  might  have  supposed  would  not  be  carried 
iaid  debt  be-  ^^^  ^^  ^^^  State,  and  to  which  he  might  have  looked  for  his 
tttodiment  may  security  at  the  time  of  contracting  or  since ;  but  it  would  be 
issue,"  does  not  unreasonable  to  extend  them  to  a  species  of  pro  pert v  which 

apply  to  Steam-  ^  r     r      j 

boiiU  and  ves-  from  its  nature  and  destination  must  necessarily  be  taken  out  of 
their  nature  ^^^  State,  and  which  the  creditors  of  the  owner  could  not  have 
£"'taiDBi??roin  Relieved  would  remain  continually  within  its  limits.  To  consi- 
the  State.  jgp  steam-boats  and  vessels  in  ordinary  cases  as  coming  within 
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the  meaaiag  of  the  statute  of  1826  would  be  to  declare  at  onee  EAvrsms    Uis. 
that  their  owners  are  to  be  deprived  of  the  free  use  of  their       ^^*    ..  '  . 
property  as  long  as  they  have  any  outstanding  claims  against  *"•""•  ""^  ^^ 
them.    If  this  ejcception  is  not  written  in  the  law,  it  must  be  im-       wilms. 
plied,  for  it  results  from  the  nature  and  fitness  of  things,  and  is 
imperiously  called  for  by  the  interests  of  trade.    In  applying  a 
statute  so  much  in  derogation  to  the  general  principles  of  juris- 
prudence, we  feel  bound  to  give  it  such  a^  construction,  as  will 
lessen  the  evils  and  inconvenience  likely  to  flow  from  it. 

But  in  the  present  instance,  it  appears  to  us  that  the  plaintifis 
were  bound  in  good  faith  to  abstain  from  the  proceedings  they 
instituted  before  the  maturity  of  their  claim,  even  were  they 
strictly  legal.  This  boat  appears  to  have  been  sold  to  defen- 
dant by  the  plaintiffs.  It  has  been  asserted  in  argument  and 
not  denied  that  the  note  sued  on  was  given  in  part  payment  of 
the  price ;  at  all  events  it  was  secured  by  a  mortgage  on  the 
boat ;  when  this  mortgage  was  taken  by  the  plaintiffs,  they  well 
knew  that  this  steamer  was  engaged  in  the  Yazoo  trade ;  it  was 
not  contemplated  by  either  of  the  parties  that  she  was  to  lie 
a  whole  year  idle  in  the  port  of  New  Orleans ;  on  the  contra- 
ry, it  must  have  been  their  mutual  understanding  that  during 
all  the  time  allowed  for  the  payment  of  this  note,  the  boat  was 
freely  to  continue  in  a  trade  in  which  New  Orleans  was  one  of 
the  termini^  and  Yazoo,  in  the  State  of  Mississippi,  the  other. 
No  fraud  or  intention  to  defraud  is  alleged,  nor  is  there  any 
reason  given  for  these  proceedings,  except  that  defendant  was 
about  to  remove  his  property  out  of  the  State.  The  plaintiffs 
might  with  the  same  propriety  have  attached  the  Rodolph  the 
day  after  taking  the  note  and  mortgage.  The  evidence  shows 
that  when  the  boat  was  seized,  she  was  taking  in  freight  and 
wa$  to  have  started  that  very  day  on  one  of  her  regular  trips, 
that  she  had  a  return  cargo  engaged,  and  would  in  all  proba- 
bility have  been  back  in.  our  port  at  the  time  the  note  fell  due. 
Not  a  tittle  of  evidence  has  been  adduced  to  raise  the  suspicion 
that  any  thing  unfair  was  in  the  contemplation  of  the  defendant, 
if  plaintilTs  could  attach  or  sequester  the  boat  mortgaged  be- 
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Bimvir    Dit.  fore  the  expiration  of  the  credit  they  agreed  to  give  defendant, 
^^'       -L,  it  is  difficult  to  perceive  why  a  cotton  factor  who  sells  a  thou- 
MoHBoucHBT'i  gjm^  bales  of  cotton  to  a  non-resident  for  any  European  mai- 
v»,         ket,  and  receives  his  bill  payable  at  a  future  day,  cannot  attach 
the  cotton  when  about  to  be  shipped  on  the  ground  that  the 
debtor  is  removing  his  property  out  of  the  State.     Such  an  un- 
just and  faithless  course  of  conduct  could  not  be  tolerated  with- 
out a  total  disregard  of  the  first  principles  of  justice  and  fair 
dealing. 

The  judgment  of  the  Commercial  Court  is  therefore  affirm- 
ed with  costs. 


MONBOUCHETTS  CURATOR  tm^  FERRAUD  FILSp 

▲FPIAL  TBOM  THB  GOUmT  OF  PBOBATll    ffom  TBX  PABIMI  ASH  CITI 

or  HXW  OBLBAVS. 

Every  oourt  hu  juriidietion  to  eompd  obedteBoe  to  its  orders. 

A  pnrcfaamiig  weditw  relBininf  tbe  priee,  is  boond  to  Kfond  or  peyotvr  hu 
ahsre  of  Uie  law  duurges  of  an  iotolvent  estate. 

Five  days  notiee  of  the  terrioe  of  a  rule,  is  saffieient  to  bring  the  perijr  mlo 
court. 

In  this  case  the  curator  having  filed  his  tableau  of  distribo' 
tion,  which  was  homologated,  and  in  which  it  appeared  the 
defendant  was  a  purchasing  creditor  of  property  of  the  estate 
(o  the  amount  of  $2260,  retaming  the  purchase  money.  His 
share  of  the  law  charges  on  the  final  administration  of  the  es- 
tate, which  proved  insolvent,  was  $443  25.  The  curator  took 
a  rule  on  him  to  pay  over  this  sum,  which  was  made  absolute, 
and  he  appealed. 


OP  THE  STATE  OF  LOUISIANA.  ST^ 

J*  Stghtri^  for  the  curatoif  and  ab6.ent  creditors.  EAmiw   His. 

May^  1841. 

Carwriy  contra.  mokboucw^ 

CURATOR 

Martin^  J.  delivered  the  opinion  of  the  court.  terravd  fils. 

The  curator's  account  of  the  administration  of  the  estate  of 
J.  B.  Monbouchet,  having  been  filed  and  homologated,  a  rule 
was  taken  on  the  defendant  and  appellant  to  show  cause  why 
he  should  not  pay  into  court  the  sum  of  $443  25,  with  which 
he  is  charged  in  the  above  account.  The  rule  was  made  ab- 
solute ;  he  afterwards  took  a  rule  on  the  curator  to  show  cause 
why  the  judgment  against  him  should  not  be  rescinded,  and  on 
this  last  rule  being  discharged,  he  appealed. 

It  appears  that  as  a  creditor  by  mortgage,  he  received  a  sum 
of  92250,  the  proceeds  of  the  sale  of  the  mortgaged  property. 
The  estate  proving  insolvent  he  became  responsible  for  the 
sum  with  which  he  is  charged  on  the  tableau,  as  his  proportion 
of  the  law  charges,  &c^ 

He  sought  to  set  aside  the  rule  which  had  been  obtained 
against  him«  on  an  allegation  that  the  Court  of  Probates  was 
without  jurisdiction,  and  that  he  had  not  proper  notice  of  the 
rule. 

I.  It  appears  to  us  that  the  court  correctly  disregarded  his 
pretensions.  He  had  entered  into  an  obligation  to  refund  so  A  parehaatng 
much  of  the  proceeds  of  the.  sale,  which  he  had  received,  as  ing  the  price,  i» 
might  be  needed  to  satisfy  his  proportion  of  the  law  charges  or  pny^oJ!^  his 
which  the  estate  was  not  sufficient  to  pay.  Of  this  he  was  the  ^[J^^ofan  *^ 
mere  depositary ;  for  he  would  not  have  been  permitted  to  re-  ■©^▼en*  e««te. 
ceive  any  part  of  the  proceeds  of  the  sale,  unless  he  had  enter-     ^ 

-ed  into  the  above  obligation.     This  sum  he  holds  subject  to  the  ^  jnnadietion 

1^1  1  1  ,  ,        .  ,  ^®  eompel  obe- 

order  of  the  court,  and  most  pay  when  the  order  is  made  re-  dieuee  to  Hm  or- 

quiring  it.     Every  court  has  jurisdiction  to  compel  obedience 

to  ita  orders.    He  has  made  no  objection  as  to  the  amount    Five  days  no- 

^u:»«<^  tiee  of  the  aer- 

Claimed.  vice  of  *  rule, 

II.  The  rule  was  taken  returnable  on  the  27th  of  March,  L"  s""?,^*^  J** 

bring  the  pwij 

18d9,  and  was  served  on  the  appellant  on  the  22d,  five  days  into  court. 
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EAVTKUf    Di».  before  the  retarn  day.    This  is  sufficient  notice  to  bring  the 
J^  /_^ll  party  into  court. 


cHiTTKHDui        It  is  theiefore  ordered,  adjudged  and  decreed  that  the  judg- 
.^««^v-^  *r      'Jaent  of  the  Court  of  Probates  be  affirmed  with  costs. 

FABB  JSiT  AM— 


CUITTJBNOBN  tw.  PAGE  BT  AI» 

▲PFBAL  FBOX  THE  C0XH£SCI4£  COUBT  OF  VBW  OKUUII. 


A  lot  of  fumitare  under  seizure  is  bought  bj  an  intervening  party,  who  psyt  ik 
debt,  gives  hit  note  for  the  balance  of  the  priee,  and  takes  the  sheriff  *!  reeei^ 
for  the  property  on  atamigc*  HM,  that  it  is  a  good  sale  and  <MJvery.  Tk 
possession  was  given  by  the  officer,  who  afterwards  as  agent  of  the  pvtbiier, 
takes  it  on  storage. 

This  case  grows  out  of  a  seizure  of  a  lot  of  furniture.  The 
plaintiff  having  obtained  a  judgment  for  $742  against  the  de- 
fendant, Mrs.  Maria  C.  Page,  caused  execution  to  issue  the 
2()th  Novembert  1840,  which  was  levied  on  a  lot  of  furnitore, 
that  had  been  previously  attached  and  sequestered  at  the  suit  of 
Brower  db  Co.,  and  was  in  the  sheriff's  store-house.  It  ap- 
peared in  evidence  that  R.  M.  Bines,  came  forward  and  psid 
Brower  &  Go's  debt,  and  took  a  sale  of  the  goods  from  Hn. 
Page,  with  Brewer's  consent,  who  released  the  seizure  on  be- 
ing paid.  The  sale  purported  to  be  made  for  $1000  in  c$A 
and  the  purchaser's  note  for  $1500.  Bines  took  the  shenf  « 
receipt  for  this  furniture  on  storage.  On  the  next  day,  the 
plaintiff  levied  his  execution  on  the  same  furniture  in  the  atore- 
hquse,  and  gave  the  sheriff  an  indemnifying  bond  to  sell  it. 
Bines  now  intervened  and  made  opposition  to  the  seizuie* 
basing  his  opposition  on  the  sale  of  the  property  to  him. 

The  plaintiff  alleged  this  sale  to  be  fraudulent  and  simulated, 
made  to  defraud  creditors ;  and  that  no  delivery  of  the  pro- 
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perty  had  been  made.     The  cause  was  submitted  to  a  jury  Eutkhii    Dis 
on  this  issue,     A  mass  of  testimony  was  taken  and  interroga-        ^^* 
tories  propounded  by  the  plaintiff  to  the  intervener,  touching^    chittiiwdbk 
the  fairness  of  the  sale,  Ac.;  which  were  fully  answered,  and     '*««"  ai.. 
went  to  the  jury  uncontradicted.     There  was  a  verdict  and 
judgment  for  the  intervener,  and  the  plaintiff  appealed. 

Greiner,  for  the  plaintiff  and  appellant. 

Elwytij  contra. 

Oarlandy  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  being  a  judgment  creditor  of  the  defendant,  on 
the  20th  of  November,  1840,  issued  his  execution,  which  on  the 
same  day  was  levied  on  a  large  quantity  of  household  furniture, 
which  is  claimed  by  the  intervener,  who  alleged,  he  purchased 
it  on  the  19th  of  November,  1840,  for  a  valuable  consideration, 
as  will  appear  by  a  notarial  act,  filed  with  his  petition  of  inter- 
vention. 

The  plaintiff  denies,  the  intervener  is  owner  of  the  furniture; 
he  8fi3r8,  if  it  ever  was  sold,  it  was  not  delivered  before  his 
seizure ;  that  the  sale  was  fraudulent  and  void,  as  the  defendant 
was  in  insolvent  circumstances  at  the  time,  to  the  knowledge 
of  the  intervener;  that  he  knew  of  the  judgment,  as  he  had 
o6ce  been  summoned  to  answer,  if  he  had  not  property  of  de- 
fendant's in  his  hands;  that  although  tlOOO  was  paid  in  cash 
when  the  sale  was  passed,  and  a  note  given  for  f  1,500  more, 
yet  it  was  all  done  for  the  purpose  of  defrauding  him ;  that 
the  money  belonged  to  defendant,  and  the  note  was  not  to  be 
paid ;  that  the  intervener  has  no  means  whatever  and  defen- 
dant knew  it,  that  the  sale  was  made  for  t2,500,  whilst  the 
property  was  worth  upwards  of  $5,000 ;  that  the  intervener 
has  no  family,  keeps  no  boarding  house,  the  property  cannot 
be  used  by  him  as  he  is  not  engaged  in  trade,  and  the  pur- 
chase will  prove  a  loss  to  him,  if  he  is  in  good  faith ;  that 
defendant  is  to  keep  the  boarding  house  and  the  purchase  was 
made  to  assist  her ;  and  lastly,  he  has  a  privilege  on  a  quantity 
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EAfiTMiT   DiB.  of  carpeting  and  other  articles.    In  addition  to  aU  these  alle- 

May,  1    ij^  gations,  the  plaintiff  propounded  interrogatories  to  the  inter- 

cHiTTCffBCK    venor  to  know  where  and  how  he  obtained  the  f  1000  he  paid, 

PAfiB  KT  AL.    whether  he  got  it  from  a  bank,  and  what  bank,  whether  he  (the 

intervenor)  owned  any  property  in  the  city,  and  if  so,  what  it 

was ;  whether  it  was  not  understood  that  defendant  wis  to 

remain  in  possession  of  the  property,  and  finally  where  his 

note  is,  and  if  he  ever  expects  to  pay  it. 

To  these  interrogatories,  the  intervenor  seems  to  have  an- 
swered with  much  good  faith,  that  he  borrowed  the  ilOOO  from 
a  friend  and  returned  it  in  a  few  days  after,  as  he  got  a  note 
discounted  in  bank  to  repay  it,  that  he  has  some  pronussory 
notes  and  furniture,  also  thirty  eight  lots  of  ground  in  the 
parish  of  Jefferson,  which  are  paid  for.  That  there  was  no 
understanding  between  him  and  defendant  that  the  fomiture 
was  to  remain  in  defendant's  possession,  that  the  sale  was  not 
made  with  the  intention  of  defrauding  plaintiff,  but  to  assist 
defendant,  who  is,  as  he  believes  able  to  pay  her  debts  as  far 
as  he  knows  any  thing  about  them,  but  is  temporarily  embar- 
rassed, and  that  he  expects  to  pay  the  note  he  has  given  when 
it  becomes  due. 

This  suit  is  an  instance  of  the  trouble  and  difficulties  a  cre- 
ditor may  sometimes  bring  on  himself,  by  pursuing  a  harsh 
and  vexatious  course  towards  his  debtor.  The  demand  of  the 
plaintiff  is  for  less  than  $900,  a  person  who  appears  to  be  en- 
tirely solvent,  and  proved  to  be  honest,  acknowledges  he  owes 
the  defendant  il,500,  payable  in  one  year.  Yet  in  place  of 
calling  upon  him  in  the  manner  prescribed  by  the  act  of  the 
Legislature  of  18d0,  the  creditor  pursues  a  coarse  calculated 
to  harrass  all  the  parties  and  cast  odium  on  them,  without  ad- 
vancing his  own  interests.  When  he  requested  the  sheriff  to 
make  a  levy,  that  officer  told  him  the  property  had  been  sold, 
yet  he  persevered  and  gave  a  bond  to  indenmify  him,  for  seiz- 
ing in  the  hands  of  a  third  person. 

The  evidence  shows  that  Brower  &  Co.  had  an  attachment 
and  sequestration  for  about  $1000  against  the  defendant,  the 
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intenrenor  agreed  to  purchase  the  furniture  in  possession  of  the  Eastehit  Dis. 
sheriff  and  pay  the  demand,  the  defendant  made  a  sale  for  °  *  ■— 
fS&,600,  Brower  &  Co.  joined  in  it,  received  the  $1000  in  cBirrraDKi 
cash,  subrogated  the  intervenor  in  all  their  rights,  and  the  paobstal. 
same  day,  they  and  defendant  requested  the  sheriff  to  deliver  ^  lot  of  for- 
the  possession  to  the  purchaser,  which  he  did,  as  appears  from  JJJ-^^  mA^ 
the  receipt  of  Hozey,  acknowledffing  he  had  received  the  fur-  Jwught   by   an 

*  ''  o     o  intervening  par- 

nit  are  on  storage.     All  this  had  taken  place  before  plaintiffty,  who  pays /Ae 

*  tiipbt    firives   his 

issued  his  execution.  This  delivery  the  plaintiff  contends  was  note'for  the  ba- 
not  sufficient,  and  rests  his  case  very  much  on  it.  Upon  the  Jj."^  ^^l  ^j^^e® 
evidence  adduced,  we  think  there  was  a  sufficient  delivery  of  ^?  8l»eriff'»  re- 

•^        ceipt     for    the 

the  furniture.  The  seizure  by  the  sheriff  divested  the  defen-  proper^  on  ho- 
dant  of  all  right  of  possession  of  the  property,  and  when  he  it »  a  good'  sale 
with  the  assent  of  the  defendant  and  intervenor,  delivered  it  to  ^u^  possesion 
the  latter,  by  giving  him  a  receipt  as  having  received  it  on  sto-  offi^p^^ho^  rf- 
rage,  the  provisions  of  the  law  were  complied  with.  La.  Code,  terwarda  a« 
arts.  245/^—^.  The  possession  was  given  by  the  officer,  and  purchaser,  takes 
afterwards  as  an  agent  he  received  the  furniture  on  storage. 

As  to  the  sale  being  fraudulent  on  account  of  the  known 
insolvency  of  the  vendor,  we  think  the  allegation  is  not  sus- 
tained. It  is  not  shown  the  defendant  owed  any  person  but 
Brower  &  Co.  and  plaintiff.  Their  debts  were  less  than  $2000. 
The  sale  was  made  for  $2,500,  and  plaintiff  says,  defendant's 
furniture  was  worth  upwards  of  #6000.  The  intervenor  denies 
on  oath  in  his  answers  to  interrogatories  that  defendant  was 
insolvent,  and  no  effort  is  made  to  contradict  him. 

After  the  admissions  that  $1000  in  cash  was  paid  as  a  part 
consideration  of  the  sale,  and  a  note  for  $1,500  more  executed; 
it  is  difficult  to  conceive  an  intention  to  defraud  the  plaintiff 
out  of  a  debt  of  less  than  $900,  when  the  $1,500  was  more 
than  sufficient  to  pay  it.  The  intervenor  says  on  his  oath,  he 
expects  to  pay  that  note  at  maturity. 

It  is  proved  that  the  intervenor  is  a  clerk  in  a  bank,  at  a  1  - 

beral  salary,  that  he  has  some  property,  and  although  the 

purchase  he  has  made,  may  not  prove  a  profitable  one,  we 

cannot  on  that  account  say  the  sale  is  fraudulent.    The  jury* 
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EAsmnur    Dis.  upon  hearing  all  the  testimony,  found  a  verdict  for  the  inter- 
^^'       —  venor,  and  we  see  no  sufficient  cause  to  disturb  it. 
LAiDLAw  r^Y^Q  judgmcut  of  the  Commercial  Court  is  therefore  affinn* 

TTioir.        ed  with  costs. 


I.AIDI1AW  V9.  TYSON* 

APPEAL  FROM  THE  COUBT  OP  THE  PIB8T  JUDICIAL  DISTRICT. 

Where  the  pkiDtifT  as  agent,  agreed  to  furnish  freight  for  a  yesael  at  a  eertaia 
rate  and  5  per  cent,  primage  thereon,  and  the  freight  vas  not  reoeifed  as 
agreed  on;  bat  the  Captain  made  a  new  contract  for  freight  to  which  the  pbun-* 
tiff  was  not  a  party :  Held,  that  the  latter  cannot  charge  for  the  freight 

This  is  an  action  on  a  freight  or  commission  account  accord-* 
ing  to  an  agreement,  and  an  account  for  $8S9  annexed. 

The  defendant  admits  he  entered  into  an  agreement  with  the 
plaintiff  hy  which  the  latter  was  to  furnish  a  cargo  of  cotton 
for  the  ship  Normandie,  from  Vicksburg  to  Liverpool  at  16-16th8 
of  a  penny  per  pound  freight,  and  5  per  cent,  primage.  The 
cotton  was  to  be  pressed;  but  when  he  arrived  at  Vicksborgf, 
no  pressed  cotton  was  to  be  had,  and  he  took  unpressed  cotton 
at  a  penny  and  one  eighth  per  pound.  He  avers  he  has  paid 
the  plaintiff  the  greater  part  of  his  account  and  tenders  him  the 
balance,  as  he  has  heretofore  done,  of  $107  10,  and  prays  to 
be  dismissed  with  his  costs. 

There  was  judgment  however,  for  the  whole  amount  claim' 
ed,  and  the  defendant  appealed. 

L.  C.  Duncan^  for  the  plaintiff. 

Stratobridge,  contra. 

Garland^  J,  delivered  the  opinion  of  the  court. 
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XAJDLAW 
TTSOir. 


The  plaintiff  claims  *'  the  sixteenth  of  a  penny  on  the  weight  Eabtxrh    Dit. 
of  the  cargo  of  ship  Normandie"  from  Vicksburg  to  Liverpool,       '^^' 
being  667,035  pounds  of  cotton,  also  13  per  cent,  premium 
for  exchange  on  173/.  149.  Id.  sterling. 

It  appears  that  plaintiff  chartered  the  ship  to  proceed  to 
Vicksburg  and  take  a  cargo  of  cotton  to  Liverpool,  for  which 
he  was  to  pay  15-16ths  of  apenny  sterling  per  pound  and  5  per 
cent,  primage,  for  which  the  defendant  was  to  pay  him  a  com- 
mission of  five  per  cent,  on  the  freight.  Although  it  is  not 
mentioned  in  the  written  contract,  it  is  clearly  proved  that  it 
was  understood  the  cotton  was  to  be  compressed.  When  the 
ship  arrived  at  Vicksburg,  no  press  was  in  operation  and  com- 
pressed cotton  could  not  be  obtained.  The  captain  then  made 
a  contract  with  a  merchant  to  take  a  cargo  of  cotton  not  com« 
pressed  at  the  rate  of  a  penny  and  one-eighth  sterling  per 
poundf  and  received  the  quantity  stated,  which  he  delivered  in 
Liverpool.  Under  this  last  contract,  to  which  the  plaintiff  was 
not  a  party,  he  claims  the  sum  of  $889  24,  whether  as  dama- 
ges,  or  as  being  interested  in  the  contract,  the  petition  does. 
not  state. 

We  cannot  in  a  legal  or  equitable  point  of  view  see  what  Where  the- 
right  he  has  to  claim  more  than  his  commission  of  five  per  cent,  agent  :  gni d  to 
on  the  freight,  which  the  defendant  is  willing  to  allow.  If  the  forTvesseTSa 
amount  is  claimed  as  having  chartered  the  vessel,  the  answer  ?!? ""in®  *2?* 

^  5  per  cent,  pn- 

is  he  was  to  furnish  a  carsfo  and  did  not  comply  with  his  con-"""K«,  thereon, 

.     ^    .  ^  ^  and  the  freight 

tract  at  all ;  if  the  sum  is  claimed  as  the  difierence  between  the  wm  not  received 
price  contracted  for  originally  and  that  paid,  it  can  be  as  satis-  the  oapuun 
factorily  met,  by  reminding  the  plaintiff  he  was  to  furnish  ^ntwust*  "*to 
compressed  cotton,  the  ship  was  obliged  to  take  that  which  was  Tji^®**  ^P^'**" 
not  compressed  and  therefore  took  a  less  quantity,  which  was  to  party:  iTeA^  that 
be  made  up  by  the  increased  price  of  freight.  charge  for  the 

If  the  plaintiff  be  entitled  to  any  thing  on  the  contract  be-  "^*»"^ 
yond  his  commission,  it  would  be  the  difference  between  fif- 
teen-sixteenths of  a  penny  and  a  penny  and  an  eighth  per 
pound,  but  the  whole  evidence  satisfies  us  he  was  acting  as  an 
agent  to  procure  a  vessel  for  the  shippers  at  Vicksburg,  and 
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EiiTiiur    Dis.  when  she  arrived  there  the  principals  had  a  right  to  make  any 

JMby,  1841. 


change  in  the  contract  they  pleased,  which  would  not  deprive 
TT80K,  jjijjjj  Qf  tjj^  commission  stipulated  to  be  paid  him.  Upon  a  foil 
LAiBLAw.      examination  of  the  case  we  do  not  think  the  plaintiff  entitled  to 

recover  more  than  the  sum  the  defendant  acknowledges  to  owe 

and  legally  tendered  him. 

The  judgment  of  the  District  Court  is  therefore  annulled 
and  reversed,  and  proceeding  to  give  such  judgment  as  in  our 
opinion  ought  to  have  been  rendered  in  the  court  below,  it  is 
further  ordered  and  decreed,  that  the  plaintiff  do  recover  of  and 
have  judgment  against  the  defendant,  for  the  sum  of  one  hun- 
dred and  seven  dollars  and  ten  cents ;  the  costs  subsequent  to 
the  12th  of  July,  183S,  to  be  paid  by  the  plaintiff  as  well  as 
those  of  this  appeal. 


TYSON  tw.  ItAIDIiAW. 

APPBAL  FROM  THB  COURT  OF  THS  FIRST  JUMCIAL  DISTRKTT. 

It  is  not  tafficient  to  prove  the  correctneM  of  a  ehftrge,  to  ahov  it  ii  1 1 
New  Orleans ;  the  law  is  more  extensive  than  the  costoms  of  a  eitj. 

So  the  consignee  of  a  vessel  inwardtf  is  not  entitled  to  charge  commissioB  on  tbe 
outward  ccar^o  as  a  customarj  charge,  unless  be  actoallj  obtains  an  ootvsrd 
freight 

This  is  an  action  to  recover  $529  42,  the  amount  of  an  account 
or  balance  due  from  the  defendant  to  the  plaintiff,  as  captain  of 
the  ship  Montpelier,  for  freight  collected  on  account  of  said 
ship. 

The  defendant  claimed  an  item  of  $234  90,  for  his  commis- 
sion on  the  outward  freight  ^ox  Liverpool ;  being  on  the  freight 
of  967  bales  of  cotton.    It  appears  the  captain  procured  th« 
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freight  through  other  persons  than  the  defendant,  and  without  EArrcur   Du. 

1  .      ..       ,     .  J  May^  1841. 

any  objection  being  made.  ..       ^       - — 

There  was  judgment  for  the  plaintiff  and  the  defendant  ap- 
pealed. 


TTSOir, 
I.AIOLAV. 


Strawbridge^  for  the  plaintiff. 
X.  O.  Duncarij  for  the  defendant. 

Garlandf  J.  delivered  the  opinion  of  the  court. 

The  ship  Montpelier,  of  which  the  plaintiff  was  master,  from 
New  York,  was  consigned  to  the  defendant.  He  collected 
nearly  all  the  freight  for  the  inward  cargo,  retained  his  com* 
mission  on  it,  and  advertised  the  vessel  as  wanting  a  freight 
to  Liverpool,  though  of  this  advertisement  it  does  not  appear 
the  plaintiff  had  notice  or  that  it  was  authorized  by  him.  In 
the  early  part  of  the  month  of  January,  in  the  year  1838,  the 
defendant  engaged  on  freight  for  said  vessel,  five  hundred  bales 
of  cotton  at  the  rate  of  5-8ths  of  a  penny  per  pound,  but  be- 
fore he  notified  the  plaintiff  of  it,  he  had  engaged  a  full  cargo 
for  the  vessel  with  another  house  who  stipulated  that  they  should 
receive  a  commission  of  two  and  a  half  per  cent,  on  the  freight 
for  furnishing  the  cargo,  and  that  the  vessel  should  be  consign- 
ed to  their  correspondents  in  Liverpool.  Of  this  arrangement, 
we  infer  the  defendant  had  notice  and  assented  to  it,  as  he  did 
not  insist  on  the  plaintiff  taking  the  five  hundred  bales,  and 
subsequently  refused  about  six  hundred  more,  saying  the  ship 
was  full.  The  plaintiff  paid  the  house  that  furnished  the  out<^ 
ward  cargo,  the  commission  agreed  on,  and  when  he  wished  to 
settle  with  the  defendant  for  the  freight  of  the  inward  voyage 
collected  by  him,  he  insisted  on  a  commission  of  two  and  a  half 
per  cent,  on  the  outward  cargo  also ;  this  the  plaintiff  refused 
to  pay,  saying  he  (defendant)  was  not  the  consignee  of  the  ves- 
sel for  the  voyage  to  Liverpool.  The  latter  insisting  on  the 
charge  for  commission,  this  suit  was  brought  on  the  account. 

The  defendant  for  answer  says,  that  by  the  usage  and  cus- 
tom of  merchants  in  New  Orleans  he  is  entitled  to  charge  the 
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EAtmir   Dis.  commission,  and  this  is  the  sole  question  presented  for  oar  eoib- 

itfoy,  1841.   sideration.    The  case  has  been  very  briefly  argued  and  the 
TftoiK,       evidence  is  very  meagre. 

Vii 

ULDLAW.         It  has  heretofore  been  decided,  that  it  is  not  sufficient  to  prore 

the  correctness  of  a  charge  to  show  it  is  a  customary  one 

eient"to^  prove  i^  ^^^  Orleans ;  1   Martin,  N.  S.,  192 ;  as  the  law  mer- 

^®^  ^J^^JJ  chant  is  more  extensive  than  the  limits  of  the  city ;  yet  there 

show  it  18  a  GUI- i^e  doubtless  some  customs  peculiar  to  ev^ry  place,  which 

tominNevOr-  *^  'i     , 

leaas;  the  law  is  when  established  make  the  law  of  the  cases  on  which  they 

mane  eztensiTe 

than  the  ctutoms  Operate. 

of  a  city.  j^  j^^^  further  been  held,  that  when  a  custom  is  relied  on,  it 

must  be  established  by  evidence,  the  private  knowledge  of  the 

jury  will  not  authorize  a  verdict  without  the  proof;  4  La.  Rep.» 

160 ;  and  custom  cannot  be  regarded  as  law  until  a  long  and 

uninterrupted  prevalence  is  proved ;  7  Idem,  215. 

So  the  ooD-     The  defendant  has  not  shown  the  custom  he  alleges ;  on  the 

aef^^Vnot  Contrary  the  only  witness  who  testifies  about  it  Says,  "  They**" 

entitled         to  (meaning  his  firm)  "  do  not  consider  it  the  custom  that  vessels 

charge  oommis-  \  o  / 

sion  on  the  oitf-  consigned  to  them  inwards  are  bound  to  them  for  an  outward 

eustomaryfreight,  nor  do  they  charge  it  unless  they  actually  obtain   an 

heaotaaliy  oi^  outward  freight  for  them.     It  generally  happens  that  masters 

uinsan  outward  ^f  vessels  do  give  their  inward  consignees  a  preference,  but 

there  is  no  obligation  on  them  to  do  this ;  the  two  freights  and 

voyages  often  being  the  subject  of  distinct  engagements  with 

different  persons.*' 

We  do  not  think  the  defendant  has  made  out  his  case ;  on 
the  contrary  he  seems  to  have  assented  to  the  course  of  the 
plaintiff,  as  he  never  insisted  on  his  taking  the  cargo  he  (defen- 
dant) had  engaged,  nor  does  it  appear  he  ever  informed  him  a 
part  of  the  cargo  was  engilged.  We  do  not  think  the  defen- 
dant is  entitled  to  the  commission  claimed. 
The  judgment  is  therefore  affirmed  with  costs. 
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Eastern    Dis. 
May,    1841. 

hortillt 
In  order  to  eoostitute  a  fraad,  two  conditions  are  necessary ;  there  mast  be  the  '        cRKDrroRa. 
intenHon  of  defrauding,  and  the  erent  or  actual  loss  sustained  by  the  creditors, 
to  deprive  the  debtor  of  the  benefit  of  the  insolvent  lavs. 
Where  the  charge  of  fraud  is  made  against  a  ceding  debtor,  in  order  tliat  the 
court  may  judge  of  the  nature  and  extent  of  the  fraud,  and  to  determine 
whether  the  acts  complained  of  come  within  the  purriew  of  the  law,  they 
should  be  clearly  and  distinctly  specified  in  the  written  opposition;  general/ 
allegations  are  not  sufficient. 
So  where  the  allegations  are  mere  matters  of  legal  right,  subject  to  be  disputed 
and  controTerted  in  the  coneitrso,  they  do  not  amount  to  a  fraud  against  cre- 
ditors within  the  meaning  of  the  22d,  83d  and  24th  sections  of  the  act  of  1817, 
and  10th  section  of  the  act  of  1840,  relating  to  insolvent  debtors. 

This  case  comes  up  on  an  opposition  to  the  bilan  and  peti- 
tidn  of  the  plaintiff,  making  avoluntary  surrender  of  his  property 
to  his  creditors,  and  praying  for  the  benefit  of  the  insolyent 
laws.  The  opposing  creditor,  Louis  Lefebre,  charges  the  in- 
solvent with  making  a  transfer  of  certain  property  to  his  wife 
on  the  eve  of  insolvency,  in  fraud  of  his  other  creditors,  and  of 
this  opponent  in  particular ;  and  that  he  had  not  made  a  correct 
and  faithful  statement  of  his  alOfairs ;  and  had  produced  no  books 
in  court.  He  prays  leave  to  file  his  opposition,  and  that  the 
insolvent  be  found  guilty  of  fraud,  and  dealt  with  according  to 
law ;  and  that  in  the  meantime  he  be  arrested  and  held  to  bail. 

The  insolvent  pleaded  the  general  issue,  and  averred  there 
was  no  fraud,  but  that  he  had  made  a  fair  and  correct  statement 
of  his  affairs,  and  negatived  the  charge  of  fraud  in  every  shape. 

Upon  the  issue  thus  made  up,  the  cause  was  submitted  to  a 
jury  ;  who  returned  a  verdict  sustaining  the  fraud:  and  after  a 
strenuous  attempt  to  obtain  a  new  trial,  from  judgment  con- 
firming the  verdict,  insolvent  appealed. 

The  facts  of  the  case  are  simple  and  fully  detailed  in  the 
opinion  of  this  court. 

Castera  fy  ChivoU  for  the  opposing  creditor,  contended. 


1.  The  proceedings  on  a  charge  of  fraud  are  not  conducted 
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Bisniiw    Uit.  with  the  same  rigidity  and  strictness,  nor  on  the  principles  of 

^^'  criminal  prosecutions.     The  patty  charging  fraud,  is  only  re- 

MovTiLLT      quired  to  file  his  written  deposition  stating  specially  the  facts 

Vtm 

HiB  cmcDiToBt.  on  which  he  relies  to  maintain  his  charge.— *Sec.  18,  p.  429, 
Moreau's  Digest,  vol.  2,  which  has  heen  done  in  this  case. 

2.  The  transfer  or  dation  en  paiement  hy  Montilly  to  his 
wife,  was  made,  as  appears  hy  the  evidence,  with  the  inten-  * 
tion  to  defraud  his  creditors ;  he  was  hound  to  show  that  it 
was  passed  in  good  faith ;  it  was  giving  her  an  unjust  prefer- 
ence, if  she  had  any  claim  at  all,  and  this  i^  fraud. — See  sec. 
24,  vol.  2,  Moreau's  Digest,  p.  431.  Montilly  in  his  schedule 
states  that  he  made  this  sale  or  dation  en  paiement,  at  a  time 
when  he  did  not  expect  so  soon  to  sue  his  creditors ;  he  shows 
therefore  that  he  had  an  intention  to  make  a  cession  of  pro- 
perty.— ^The  transfer  or  dation  took  place  only  one  month  prior 
to  his  failure. 

3.  The  court  properly  rejected  the  paper  purporting  to  be  a 
judgment  rendered  ahout  twenty  two  years  ago  in  Paris, 
(France)  in  favor  of  Madame  Montilly,  against  her  husband; 
it  was  not  properly  authenticated. 

4.  A  sale  or  dation  en  paiement  can  only  be  made  between 
husband  and  wife  in  the  three  cases  specified  in  the  art.  2421, 
Civil  Code.  The  heirs  or  creditors  having  always  their  rights 
protected.  And  in  the  suit  now  before  the  court  it  does  not 
appear,  that  any  of  said  causes  existed  at  the  time  the  sale  was 
made. 

5.  Fraud  is  fully  proven  by  the  evidence  on  record*  and 
nothing  has  been  offered  by  Montilly  to  show  that  he  acted  in 
good  faith. 

6.  The  court  did  not  err  in  admitting  evidence  to  establish 
thaf  Montilly  made  profits,  and  to  establish  the  probable  pro- 
fits and  losses  made  by  him. 

7.  A  party  accused  with  fraud  is  bound  to  show  the  correct- 
ness of  his  acts.  The  acknowledgment  of  the  husband  in  a 
contract  of  marriage  of  the  receipt  of  monies,  does  not  make 
proof  against  creditors.    Proof  conclusive  must  be  adduced. 
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8.  Judgment  of  separation  of  property  between  husband  and  EAinmir   Dis. 
wife  is  null  and  void,  if  not  executed  within  fifteen  days  after  -1, 


judgment  obtained.    The  laws  of  France  are  similar  in  that     "^'^^^ 
respect  to  ours*  ■*•  cawaTOM. 

Soul^  Sf  Bodin\  for  the  appellant. 

1.  By  the  law  of  ISIT^  nothing  justifies  the  judgment  ren- 
dered by  the  court  on  the  verdict  returned  by  the  jury. 

2.  The  law  of  1840>  applies  only  to  cases  where  unlike  the 
present,  the  insolvent  has  not  made  a  voluntary  surrender  of 
property. 

3.  The  10th  section  of  the  act  of  1840,  as  well  as  the  a2d 
of  the  act  of  1817,  consider  facts  of  the  nature  of  those  alleg- 
ed in  the  present  case  as  presumptive  evidence  of  fraud ;  the 
intention  of  the  parties  to  the  act  alleged  as  being  fraudulent, 
must  be  inquired  into  ;  there  is,  there  can  be  no  fraud  unless 
the  malu8  animus  and  the  eventus  damni  be  proved.  In  this 
case  the  titles  of  Mme.  De  Montilly,  although,  perhaps  subject 
to  exception  if  presented  to  support  her  title,  coald  not  be  se- 
parated from  the  act  of  sale  executed  by  her  husband  in  her 
favor,  they  were  necessarily /7ar«  ret  gestiej  the  best  evidence 
whereby  the  intention  of  the  parties  could  be  ascertained. 

4.  The  insolvent,  by  the  law  of  1840,  was  entitled  to  the 
alternative  either  of  submitting  to  the  punishment  inflicted  upon 
him,  or  to  exonerate  himself  thereof  by  paying  the  complain- 
ing creditor,  and  this  alternative  is  denied  him  by  the  judgment 
«  qua, 

Simotij  J,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  rendered  on  the  verdict 
of  a  jury  declaring  the  petitioner  guilty  of  fraud  towards  his 
creditors,  in  consequence  of  which,  he  was  deprived  of  the 
benefit  of  the  laws  made  for  the  relief  of  insolvent  debtors, 
«md  condemned  to  be  imprisoned  for  the  lapse  of  one  year.. 

On  the  21st  of  December,  1840,  the  petitioner  sued  his  cre- 
ditors, and  annexed  to  his  petition  a  schedule  of  his  affairs,  the 
passive  side  of  which  contains  the  following  statement : 
49        VOL.    xviii. 
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Earexit   Dib.     S.  Mme,  A.  F.  MontUly  nee  Ldveque,  ses  droits  dotaux  et 
^^'  ^     '    faraphemauXy  ainai  quails  sont  constatis  par  un  atte  ckez 
MORTiixT     j^  MoBsy,  not.  pub,  en  date  du  30  Novembre  dernier^  won- 
■n  cBurroBi.  tant  a  $7264  56,  sur  laquelle  somme  fai  donnd  en  payemad 
•2737  50.    Balance  $4527  4.    N.  B.—Ce  payement  H  Mm. 
Mantilly  eat  fait  au  moyen  de  la  vente  d^un  lot  de  terre  et 
de  trois  eeclaves  dana  un  moment  ou  je  ne  penaaia  pas  devoir 
priaenter  un  hilan  aitot.    The  cession  of  property  was  accept- 
ed by  the  court  for  the  benefit  of  the  creditors,  and  on  the 
13th  of  January,  1841,  Louis  L^febvre,  a  judgment  creditor, 
carried  on  the  biian,  filed  his  opposition,   alleging  several 
grounds  of  fraud,  to  wit:    1.  That  the  insolvent  has  not  made 
a  true,  correct  and  faithful  statement  of  his  affairs,  has  not  snr- 
*         rendered  all  the  property  he  possessed,  and  has  not  produced 
his  books  in  court.    2.  That  on  the  30th  of  NoTember,  1840, 
by  a  public  act  passed  before  Jules  Mossy,  the  insolvent  made 
a  sale  or  dcUion  en  payement  to  his  wife,  of  a  certain  lot  and 
three  slaves  for  the  sum  of  $2737,  in  part  satisfaction  and  on 
«•  account  of  certain  pretended  matrimonial  rights,  amounting  al- 

together to  $7264  54,  as  specified  in  the  notarial  act;  the 
whole  of  which  transaction  is  fraudulent  and  collusive,  and 
made  with  a  view  to  defraud  the  insolvent's  creditors;  it  is  far- 
ther averred  that  the  pretended  rights  of  the  wife  cannot  be 
recognized  by  our  laws ;  that  if  she  obtained  a  judgment  of 
separation  of  property  against  her  husband  in  France,  she 
must  go  there  to  exercise  her  rights ;  that  the  marriage  contract 
of  the  parties  was  not  made  in  conformity  with  our  laws,  nor 
with  a  view  to  reside  in  this  State ;  that  the  judgment  of  the 
French  tribunal  cannot  operate  as  a  mortgage  on  property  in 
Louisiana,  unless  duly  recorded  and  recognized  by  our  courts 
of  justice ;  that  the  judgment  of  separation  of  property  is  null, 
because  it  never  was  executed  by  the  real  payment  of  the 
rights  of  the  wife  by  authentic  act  on  all  the  property  belong- 
ing to  the  husband ;  that  the  act  of  sale  in  question  was  made 
to  defraud  the  opponent  who  was  then  and  is  now  a  judgment 
creditor  of  the  husband,  and  who  therefore  had  acquired  righu 
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upon  his  property ;  that  the  object  of  said  sale  was  to  give  an  EisTBBir    Di«. 

undue  preference  to  the  insolvent's  wife,  and  that  by  certain       ^^*     ,1, 

proceedings  which  took  place  after  the  passing  of  said  act,  the     "owtillt 

insolvent    fraudulently  intended  to  keep   off  the  opponent's  bis  oriditohs. 

claim  so  as  to  allow  his  said  wife  to  prescribe  against  the  action 

which  could  have  been  instituted  against  her  to  annul  the  said 

act.    The  opposition  concludes  by  praying  that  the  insolvent 

be  declared  to  be  guilty  of  fraud  and  dealt  with  according  to 

law ;  and  that  in  the  mean  time  he  be  arrested  and  held  to 

bail. 

The  insolvent  was  arrested  as  prayed  for,  gave  lus  bond  with 
good  and  sufficient  security  as  required  by  law ;  and  on  the  > 

8th  February,  1841,  he  filed  his  answer  to  the  opposition,  de- 
nying the  charges  of  fraud  therein  contained,  and  alleging  that 
he  always  acted  as  an  honest  man ;  he  further  pleads  a  recon- 
Tentional  demand  to  the  amount  of  $5000,  and  prays  that  the 
opposition  be  dismissed,  and  for  judgment  in  his  favor  against 
the  opponent  for  the  amount  of  his  reconvention.  The  above- 
mentioned  judgment  was  rendered  against  the  insolvent  on  the 
verdict  of  the  jury,  and  after  having  unsuccessfully  attempted 
to  obtain  a  new  trial,  he  took  the  present  appeal. 

The  first  ground  of  opposition  appears  to  U9  unfounded :  the 
allegation  that  the  insolvent  debtor  did  not  surrender  all  the 
property  he  possessed,  unless  set  up  in  allusion  to  the  pro- 
perty by  him  transferred  to  his  wife,  which  will  become  the 
subject  of  our  investigation  on  the  second  ground,  is  not  sup- 
ported by  any  evidence ;  and  as  he  was  not  a  merchant  or 
shop  keeper,  in  the  true  sen;se  of  the  law,  he  could  not  be  pre- 
sumed to  have  kept  any  commercial  books,  which  would 
exhibit  the  real  situation  of  his  affairs  more  fully  than  the 
schedule  annexed  to  his  petition.  He  however  produced  a 
book,  which  comes  up  with  the  record,  and  which  appears  to 
be  the  only  one  which  he  ever  kept ;  and  there  is  no  evidence 
showing  that  he  had  any  other  book,  except  the  vague  testi- 
mony of  witnesses  who  heard  him  speak  of  his  books  in  the 
plural,  without  specifying  what  they  were ;  but  this,   in  our 
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KAiTsmii  D».  opinion,  would  not  be  sufficient  to  support  an  allegaiion  of 
May,  1841.    (j^^^^  ^y^^  jf  j^^  jj^^^  \^^j^  bound  to  pToduce  them. 

■oxnixT  On  the  second  ground  of  opposition,  it  is  perhaps  important 
ui  cBBMTDBi.  to  remark  that  the  insolvent's  wife  was  not  made  a  party  to 
the  suit,  and  that  therefore  the  opponent  cannot  avail  himself 
of  the  provision  contained  in  14/^  section  of  the  act  of  1840. 
The  charge  of  fraud  ought  consequently  to  be  limited  to  its 
effect  against  the  insolvent  debtor ;  and  we  must  consider  it  as 
having  been  set  up  merely  for  the  sole  object  of  depriving  him 
of  the  benefit  of  the  insolvent  laws,  and  of  subjecting  him  to 
an  imprisonment  not  exceeding  three  years. 

In  order  to  constitute  a  fraud,  two  conditions  are  legally  ne- 
cessary :  there  must  be  the  intention  of  defrauding,  connUtm 
fraudU^  and  the  event  or  the  effective  and  actual  loss  sustamed 
In  order  to  by  the  creditors,  eventtts  damni;  if  one  of  these  requisites  does 
frftad,  two  con-  not  exist,  there  is  no  fraud ;  Law  15,^.  qum  in  fraud,  credit. 

m1!^  "thSj  ^^^  ^*  ^*^-  ®-  ^'»'»»«**' »»» ««<?'  ^»  i^^^*  ^  ^'f  ^0'  4,  says, 
miut  htihom-  ui  ^g^  fgctio  compctat^  reqtdritur^  ut  quid  alienatum  iit  in 

tcnuon  01    oe- 

fnnding,  mod  froudcm  crcditorum  $  infraudem  autem  alienatum  hie  acdpi- 
tnalloMMisuin-fmitf,  n  ot  animum  froudandi  ddntur^  et  eventutn  fraus  ha- 
tortfto  deprive  ^^^^it;  nam  ai  alter  utrum  desit^  et  vel  propontumfraudandi 
btt^!rftheki!  ^^^^f^^l^  quod  putaverit debitor  se  solvando  es#c,  velcts- 

•olTent  lawt.        DITOBBS  RB  IPSA  ET  XVENTU   FRA.UDATI  NON   SINT,   RVIO  ACTIOn 

NON  EST  LOCUS.  Accordlug  to  the  22(f ,  2d<^  and  2ith  sedumt 
of  the  act  of  1817,  and  the  lOtheection  of  the  act  of  I840t  foots 
of  the  nature  of  those  alleged  in  the  opposition,  are  considered 
as  presumptive  evidence  of  fraud,  subject  however  to  be  in* 
quired  into  as  to  the  true  intention  of  the  party  against  whom 
the  fraud  is  alleged.  Among  the  grounds  of  fraud,  which  may 
be  set  up  against  an  insolvent  debtor  under  the  2Sidj  23d  and 
%ith  sections  of  the  said  act  of  1817,  which  acts  of  fraud  are 
made  the  subject  of  the  7th  section  of  the  act  of  1840,  and  are 
attempted  to  be  made  applicable  to  the  present  case ;  we  find 
that  all  persons  who  shall  be  convicted  of  having  concealed  my 
of  their  property  with  an  intention  to  keep  them  from  their 
creditors  ;  of  having  passed  sham  deeds  for  the  purpose  of  con- 


OP  THE  STATE  OF  LOUISIANA.  869 

• 

Teying  the  whole  or  any  part  of  their  property,  and  depriving  EAmmv   Dm. 
their  creditors  thereof;  or  of  having  knowingly  omitted  to  de-        ^'       JL^ 
dare  any  of  their  property  in  their  schedules,  with  an  intent     ««»""» 
to  defraud  their  creditors ;  or  of  haying  alienated^  mortgaged  u*  caionou. 
otfdedged  any  of  their  property  to  the  prejudice  of  their  credi- 
tors ;  or  of  having  within  three  months  next  preceding  their 
failure,  sold,  engaged  or  mortgaged  any  of  their  goods  and 
efiects,  or  of  having  otherwise  disposed  of  the  same,  in  order      yeug^  *he 
to  give  an  unjust  preference  to  one  or  more  of  their  creditors  «harge  of  fraud 

.  is  made  agminst 

over  the  others,  shall  be  considered  as  fraudulent  bankrupts,  and  a  eeding  debtor, 

debarred  from  the  benefit  of  the  act.  ooart  may  judge 

Now,  in  order  to  bring  home  to  the  debtor  the  facts  of  fraud  and«rt«i?Sn£e 

on  which  the  complaining  creditor  relies,  and  to  give  him  a  fair  fr««d»aiidtode- 

,  ,  1*511111116  whether 

opportunity  of  disproving  them ;  and  also  in  order  to  enable  the  the  act*  com- 
ooart  to  judge  of  the  nature  and  extent  of  the  fraud  alleged,  within  the  pai^ 
and  to  ascertain  whether  the  acts  complained  of  come  within  ^^  ^ihould'be 
the  meaning  and  purview  of  the  law,  it  is  necessary  that  they  ^'•^•>'^^.]  ^^ 
should  be  clearly  and  distinctly  specified  in  the  written  opposi-  ^^  >Q  ^  ^nt- 

,     _,         .  _,   ,  '^         ten   opposition; 

tion ;  general  allegations  are  not  sufficient.  (^neral  allega- 

In  this  case,  what  is  the  principal  or  material  issue  of  fraud  ficient 
presented  by  the  opposition  ?  That  the  insolvent  within  less 
than  a  monthprevious  to  hisfailure^  sold  and  transferred  eer' 
tain  property  to  his  wife  inpayment  of  her  pretended  matri- 
monial rights.  The  property  remained  in  his  possession,  it 
was  neither  concealed  nor  put  out  of  the  reach  of  his  creditors, 
and  the  debtor  himself  in  laying  before  his  creditors  the  state- 
ment of  his  affairs,  apprized  them  frankly  of  the  object  of  his 
act,  80  as  to  give  them  the  means  of  inquiring  into  its  validity, 
and  of  controverting  the  alleged  rights  of  his  wife,  nay,  it 
seems  to  us  that  his  declaration  in  his  bilan  destroys  any  pre- 
sumption of  intentional  fraud.  The  very  terms  of  the  oppo- 
sition, which  is  merely  predicated  on  points  of  law  arising  from 
the  several  acts  on  which  the  legal  rights  of  the  wife  are  based, 
and  which  are  matters  more  properly  to  be  litigated  between 
her  and  the  creditors,  show  that  the  controversy  is  not  such  as 
to  be  carried  beyond  the  discussion  of  the  contradictory  rights 
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Eavtebv    Dit.  of  thd  parties,  and  that  the  insolvent's  wife  had  gained  nodung 
itfay,  1841.    |jy  ^Yxe  act  complained  of;  since,  from  the  schedule  of  her  hu»- 
HOHTiLLT     band,  she  was  still  bound  to  establish  her  claims.    It  is  not 
Hit  oBBDiTOBi.  Stated  lu  the  opposition  that  the  property  transferred  was  worth 
more  than  the  price  stipulated  in  the  deed,  and  if  it  was,  or  if 
it  was  suspected  that  it  had  been  transferred  without  considera- 
tion, the  creditors  were  yet  at  liberty,  under  the  disclosnie 
made  in  the  bilan,  to  compel  |  the  insolvent's  wife  to  prove  the 
legitimacy  of  her  demands  against  her  husband. 

It  has  been  strenuously  urged  that  the  deed  of  sale  in  ques- 
tion was  passed  with  a  view  of  giving  to  the  wife  an  vndue 
prtference  over  the  other  creditors  and  particularly  over  the 
opponent :     What  preference  ?     Surely,  it  cannot  be  pretend- 
ed that  by  the  act  complained  of  she  acquired  any  right  of  a 
higher  dignity  than  she  had  before ,  there  was  no  use  in  giring 
her  any  preference,  as,  supposing  her  claims  to  be  really  dae, 
she  was,  as  a  married  woman,  entitled  to  be  prefened  to  alt 
h>    th   ^^^  creditors  named  in  the  bilan,  and  her  legal  or  tacit  mort- 
allegations   art*  gage  was  for  her  a  sufficient  guarantee  that,  in  case  of  her 
legal  right,  sub-  being  able  to  prove  the  amount  of  her  said  claims,  she  would, 
^^and  contro"  ^7  preference,  obtain  the  full  satisfaction  of  the  sums  due  her 
Terted    in   the  ^y  ^y^e  insolvent,  and  exhaust  the  whole  estate. 

cancttraOj    they    ^  ' 

do  not  amount  to      Qn  (^q  whole  we  are  unable  to  perceive  in  the  opposition 

a  fimtd  against  '^  .       i  i 

creditors  within  any  substantial  fact  of  fraud,  which,  under  our  insolvent  laws, 
the  22d,  23dand  were  to  be  submitted  to  a  jury;  the  allegations  therein  con- 
SeadTrfTIi?  Gained  are  mere  matters  of  legal  rights  subject  to  be  disputed 
*f  ^  A  ^  Bection  ^jj^j  Controverted  in  the  concur  so;  in  our  opinion  they  do  not 

1840,  relating  to  come  within  the  meaning  and  object  of  the  above  quoted  sec- 
insolvent  debt-  .  /.  ,  ,  -  ^^^•,  1  *«-/v  1  <.  1 
on.  tions  of  the  laws  of  1S17  and  1840;  and  from  the  circum- 
stances disclosed  by  the  record,  we  are  at  a  loss  to  conceive 
how  the  jury  could  find  the  insolvent  guilty  of  fraud.  The  in- 
tention to  defraud,  consilium  fraudia^  far  from  growing  out  of 
the  acts  of  the  debtor,  is  at  least  very  doubtful ;  and  there  has 
been  no  actual  loss,  eventus  damni,  experienced  by  the  credi- 
tors who  have  yet  the  same  right  of  objecting  to  the  pretended 
claims  of  the  insolvent's  wife,  in  the  same  manner  and  with  as 
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much  advantage  as  if  no  deed  of  sale  of  the  property  had  ever  EASTMif    Tht 
been  passed.  ^^^^  '^'l 

This  view  of  the  case  makes  it  unnecessary  to  examine  the  MOKTitLx 
hill  of  exceptions  taken  to  the  rejection  of  the  papers  and  do-  his  crkbitokb. 
cuments  produced  by  the  insolvent ;  hut  we  cannot  forbear  no- 
ticing that  the  record  shows  that  on  the  6th  of  Pebruary,  on  a 
motion  made  by  the  opponent's  counsel,  the  insolvent's  wife 
was  ordered  to  produce  in  court  on  the  day  fixed  for  the  .trial  of 
the  cause,  (9th  of  Pebruary,)  the  very  same  papers,  which, 
when  offered  by  the  appellant  as  being  a  part  of  the  act  com- 
plained of,  were  rejected  by  the  court.  The  opponent  who,  in 
his  opposition,  had  alluded  specially  to  the  said  acts  in  support 
of  his  allegations  of  fraud,  was  certainly  bound  by  the  docu- 
ments which  he  had  called  for,  and  his  objection  to  their  pro- 
duction ought  perhaps  to  have  been  overruled. 

We  do  not  think  that  this  is  such  a  case  as  ought  to  be  re- 
manded for  a  new  trial  on  the  allegations  of  fraud. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  annulled,  avoided  and  reversed ; 
and  proceeding  to  give  such  judgment  as,  in  our  opinion,  ought 
to  have  been  rendered  below ;  it  is  ordered  and  decreed  that 
the  appellant  be  discharged  from  the  opposition  made  to  his 
being  entitled  to  the  benefit  of  the  laws  passed  for  the  relief  of 
insolvent  debtors ;  that  the  appellee's  opposition  be  dismissed, 
and  that  this  case  be  remanded  for  further  proceedings  in  the 
concurso  according  to  law,  the  said  appellee  paying  the  costs  of 
his  opposition  and  of  this  appeal. 
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EAtnmw     Dxs.         STATE  tw.  JUDGK  OF  PROBATB  COURT  OF  HEW 

May,  1841. 
======  ORI.EAN& 

•TATB, 

— ,^'  «  AK  AppucATioir  torn  A  MAHDlXnt. 

7UD8B  OF 
PROBATX  COURT 

or  Ad  appeal  lies  from  the  appointment  of  dative  teatameotary  exeeoton,  bj  the 

axw  omuAHs.       Judge  of  Probates  {  alio  from  the  appointment  of  lyndics  and  enraton  of  n- 

eant  estates. 

This  is  an  application  for  a  mandamus  to  compel  the  Jadge 
of  Probates  of  New  Orleans,  to  allow  an  appeal  from  an  order 
of  his  court,  appointing  dative  testamentary  executors  of  the 
last  will  and  testament  of  N«  Girod,  deceased. 

When  the  olographic  will  of  the  late  N.  Girod  was  found  and 
discovered  to  be  without  any  executor,  application  was  made  to 
the  Judge  of  Probates  by  two  of  the  legatees  to  be  appointed 
dative  testamentary  executors.  Two  near  relations  of  the  de* 
ceased  also  applied. 

The  Judge  in  the  exercise  of  his  power  and  discretion,  ap- 
pointed  A.  GiUet  and  A.  Dreux,  who  were  strangers  to  the 
deceased,  and  neither  creditors  or  legatees.  Wm.  Freietf 
Mayor  of  New  Orleans,  and  D.  Prieur,  legatees  for  a  large 
amount,  and  who  had  applied  for  the  dative  executonhip, 
prayed  an  appeal  from  this  appointment.  The  Judge  of  Pro- 
bates refused  to  grant  it.  He  considered  the  power  vested  in 
him  to  appoint  dative  testamentary  executors  absolute,  and  that 
he  had  full  and  uncontrolled  discretion  over  the  same,  without 
revision  by  appeal. 

These  parties  being  refused  their  appeal,  applied  for  a  man- 
damus to  compel  the  Judge  of  Probates  to  allow  it ;  and  ac- 
cordingly a  rule  was  taken  on  him  to  show  cause  why  the  ap- 
peal  should  not  be  granted. 

Eustis  4*  Oe  Armas^  for  the  application  and  rule* 

Picket  Sf  Buisson,  showed  cause  to  the  contrary. 

Garland^  J.  delivered  the  opinion  of  the  court. 

The  olographic  testament  of  the  late  Nicolas  Girod  having 
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been  presented  to  the  Court  of  Probates,  the  Judge  ordered  it  EAmmv   Ihs. 
to  be    registered  and    executed,  ahd  appointed  Aim^  Gillet        ^'       — L 
and  Adelin  Dreux,  datiire  testamentary  executors.     William        "tatb, 
Freret,  Mayor  of  the  city  of  New  Orleans,  and  Denis  Prieur      nmoi  ot 

PEOBATB  COURT 

presented  their  petition,  asking  an  appeal  to  this  court,  which  or 

the  Judge  of  Probates  refused  to  allow;  whereupon,  they 
moved  for  a  rule  on  the  Judge  to  show  cause  why  a  mandamus 
should  not  issue,  directing  him  to  grant  an  appeal.  The  Judge 
appeared  and  stated  twelve  grounds  of  objection,  why  the  rule 
should  not  be  made  absolute,  only  two  of  which  we  shall  no- 
tice, the  others  presenting  matters  for  consideration  when  the 
case  shall  come  before  this  tribunal.  The  Judge  first  says,  the 
Court  of  Probates  has  a  discretionary  power  in  the  appoint- 
ment of  dative  testamentary  executors,  which  he  is  to  exercise 
ex  officio^  and  relies  upon  article  1671  of  the  Code.  If  by  this, 
the  Judge  means  he  can  appoint  or  not  at  his  discretion,  we 
think  the  law  quoted  does  not  sustain  him,  it  says,  *'  if  the  tes- 
tator has  omitted  to  name  a  testamentary  executor,  or  if  the  one 
named  refuses  to  accept,  the  judge  shall  appoint  one  ex-officio." 
This  seems  to  leave  no  discretion  at  all ;  it  is  an  imperative 
duty.  But  if  the  judge  means  the  law  gives  him  a  discretion 
in  the  selection  of  the  person,  he  then  presents  the  question  to 
be  examined  when  an  appeal  shall  be  allowed.  That  we  ima- 
gine is  the  point  in  controversy  between  the  executors  and  the 
persons  claiming  the  appeal. 

The  judge  having  assumed  that  the  power  is  discretionary* 
farther  assumes  that  this  court  cannot  control  the  decisions  of 
the  judges  of  the  inferior  courts  in  matters  depending  solely 
on  their  discretion.  Having  shown  that  the  power  given  to  the 
judge  is  not  discretionary,  we  might  stop  here,  but  as  he  has 
referred  to  one  of  the  early  decisions  of  this  court*  a  dictum 
which  might  seem  to  support  the  position  assumed,  we  will' ex- 
amine the  case  cited  from  3  Martin's  Reports,  925.  That  was 
an  application  for  a  mandamus,  to  compel  the  judge  of  the 
first  district  to  allow  a  cause  pending  before  him  to  be  tried  by 
a  jury.  This  court  said,  in  a  question  of  that  description,  it 
50        vot.    XVIII. 
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EAVfBui    Oit.  would  aot  exercise  any  c(mtrol  over  the  judge,  uatil  the  case 

^^y*^  should  be  decided  and  come  up  in  the  pToper  manner. 

eiBOD**  jn  4  Idem,  808,  it  was  held  an  appeal  would  lie  from  a  judg- 

iMkkTEM     meat  confirming  the  nomination  of  a  syndic.    In  the  same  vo- 

«imoD't*Bx*s.  luQxe,  page  871,  it  was  decided  an  appeal  could  be  taken  from 

Ana  peal  lies  ^^^  appointment  of  a  curator  to  a  vacant  estate.    Other  cases 

from  the    ap-of  |^  character  somewhat  similar  have  long  since  been  saoc- 

Pointmeiit  of  da- 

tive  teitunenta-  tioned  by  this  tribunal.  But  supposing  the  power  of  appoint- 
tL^^lkd^'  i  ment  of  dative  testamentary  executors  to  be  discretionary,  it 
£2***(5i  ^^  ^»s  decided  m  4  La.  Rep.,  Ill,  that  cases  submitted  to  thcdis- 
pomiment      of  q^^^qq  ^f  ^  judsre  or  court,  are  submitted  to  his  legal  discre- 

syndiesand  cu-  ....  . 

ratort  of  Taoant  tion,  and  in  the  exercise  of  it,  he  is  as  liable  to  error  as  id  any 
Other  part  of  his  duty,  and  his  errors  are  equally  fatal  to  the 
lights  of  suitors ;  and  consequently  his  decisions  are  subject  to 
examination  in  this  court ;  4  Martin,  497. 
It  is  ordered  that  the  rule  be  made  absolute. 


GIROD'9  Heirs  and  IiOgatees  r«.  GIBOiys  Kiecvton* 

▲PPIAL  FROM  THa  OOUBT  OP  PBOBATBB  IKML  THB   PAXI8H  ABD  OZIT  OP 

HBlr  OaiAAOT. 

It  is  within  the  proTinoe  of  this  eoort  to  inqoire  into  the  maniier  In  vbiditk 
Joidge  a  quo  ezerelses  the  U^gral  diaeretian  committed  lo  him,  vhenerertk 
pajrtgr  appeara  thereby,  to  suffec  aa  irrtparabJe  ufwry. 

The  Judge  of  Probates  has  the  ftcolty  and  power  given  him  to  appoint  dadn 
testamentary  executors,  but  it  is  a  Cacultj  he  is  to  exercise  aeoordiag  to  hv, 
and  not  in  aeoordanoe  with  his  wiU  and  pleasore;  appoinUng  whom  be 

The  beoefieiary  heirs  are  first  entitled  to  be  appointed  dative  testuMntuy  ex* 
ecutors,  where  the  testator  has  fiuled  to  name  any  in  the  wiU ;  and  the  legu 
heirs  being  entitled  to  the  benefit  of  inventory,  the  estate  must  be  adminii- 
tered  mider  toch  benefit,  and  according  to  the  rules  provided  for  the  adniiv- 
istratioB  of  inch  saccesstona. 


OP  THE  STATE  OF  LOUISIANA* 


USATltt 


Where  bcnefieiftrj  heirs  are  appointed  daitiTe  testameotarjr  eKeeutort  to  a  sqo-  BAmur    Dtlb 
eeatioQ  adminiMered  vith  the  benefit  of  iDventory,  they  are  required  to  gife     Jifey»   IBil. 
aecarity  in  the  same  manner  as  carators  of  vacant  estates.  ^       , 

Where  strangers  are  appointed  dative  testamentary  executors,  by  the  Judge, 
disr^iarding  the  applications  of  heirs  and  legatees,  the  appointment  vill  be 
annulled.  enoD's  EZ'a* 

The  Mayor  of  a  city,  reeeinng  a  legaey  aa  trustee,  is  not  entitled  to  preference 
for  the  appointment  of  dative  testamentaiy  executor,  as  a  legatee  or  creditor, 
of  the  estate.  Persons  who  receive  a  legacy  in  tnut  tor  others,  have  no  more 
right  of  preference  than  the  agent  of  a  creditor  or  stranger. 

Notice  of  an  application  for  the  appointment  of  dative  executor  must  be  given  in 
all  cases,  in  the  same  manner  as  for  curators  or  administrators  of  estates. 

This  case  comes  up  on  an  appeal  from  an  order  of  the  Judge 
of  Probates,  appointing  dative  testamentary  executors  to  the 
last  will  and  testament  of  Nicolas  Girod,  deceased. 

Jean  Frangois  Girod,  a  near  relation  and  heir  at  law  of  the 
deceased,  presented  his  petition,  alleging  that  an  olographic 
will  had  been  found  and  would  be  offered  for  probate  and  be 
made  executory,  but  that  there  was  no  testamentary  executor 
named  therein.  He  prayed  to  be  allowed  the  preference  as  a 
near  relation  and  heir,  and  to  be  appointed  the  datire  testa- 
mentary executor,  of  said  last  will  and  testament.  A*  Guillet 
and  A.  Dreux,  strangers  to  the  deceased,  also  made  applica* 
lion  for  the  appointment,  alleging  they  were  disinterested  and 
could  gire  the  necessary  security.  At  the  same  time,  Wm. 
Freret,  Mayor  of  New  Orleans,  and  D.  Prieur  also  appliedi 
stating  that  the  former  was  legatee  of  N.  Girod'ii  succession, 
for  a  large  amount  in  trmtf  and  the  latter  in  his  own  tight  f 
and  that  they  were  entitled  to  be  preferred  as  dative  testamen* 
tary  executors. 

The  Judge  of  Probates  gave  the  appointment  to  Guillet  and 
Dreux :— -Deciding  that  under  the  La.  Code,  art.  1671,  if  the 
testator  failed  to  name  an  executor  in  the  will,  the  duty  and 
discretion  deyolved  on  '*the  Judge,  eoHjfficiOf  to  appoint  datire 
testamentary  executors,  ex  parte j  in  the  free  exercise  of  his 
discretionary  power,  without  regard  to  the  rules  of  preference 
laid  down  for  the  choice  of  curators." 
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BAmur    Dit.     From  this  order  of  the  Probate  Court,  the  petitioneiB,  Jean 
itfoy,  ^^^^  Fnuifois  Girod,  and  Messrs.  Freret  &  Pricur  prayed  an  ap- 

•iM»'k       pealy   which  was   refused,   until  a  mandamus  •  issued.— See 
■Bims  m 
usATiM     the  preceding  case  of  the  State  vs.  Judge  of  the  Probate  Coatt 

•lami?'  n*iL  ^^  New  Orleans,  ante  302. 

L.  Janin  4r  Pgnn,  for  the  appellant,  J,  F.  Girod. 

Etutia  8r  MazureaUj  for  the  appellants,  Freret  db  Priear. 
Fiehot  4*  Casteraf  for  the  executors  and  appellees. 

Simon^  /.  delivered  the  opinion  of  the  court. 

Nicolas  Girod,  one  of  the  oldest  and  wealthiest  inhabitants 
of  the  city  of  New  Orleans,  died  on  the  first  of  September, 
1840 ;  his  succession  was  supposed  to  be  intestate,  and  socoid- 
ingly  two  of  his  nearest  relations  and  heirs  were  appointed  the 
curators  thereof.  Some  short  time  afterwards,  an  olographic 
testament  was  found,  dated  the  23d  of  December,  1887,  to 
which  were  annexed  a  certain  number  of  Bom,  ot  written  ob- 
ligations in  favor  of  the  persons  whom  he  had  named  in  his 
will  as  his  particular  legatees  for  the  several  sums  therein  men- 
tioned, amounting  altogether  to  $710,000;  but  the  teetaior 
had  failed  to  appoint  any  testamentary  executor. 

On  the  23d  of  January,  1841,  JeanFran9ois  Girod  presented 
a  petition  to  the  Court  of  Probates,  in  which  he  represented 
that  he  had  been  informed  that  the  deceased's  will  would  soon 
be  offered  for  probate ;  that  it  would  be  necessary  to  appoint 
one  or  more  dative  testamentary  executors  to  the  same,  and 
that  being  an  applicant  for  the  said  appointment,  he  woald,  if 
appointed,  furnish  the  secuHty  required  by  law;  he  also 
averred  that  with  the  exception  of  his  brother,  Pierre  Nicolas 
Girod,  whose  rights  were  equal  to  his  own,  he  was  the  nearest 
relative  to  the  testator,  and  entitled  to  a  greater  portion  of  his 
estate  than  any  other  person.  On  the  25th  of  the  same  month, 
William  Freret,  mayor  of  the  city  of  New  Orleans,  and  Denis 
Prieur,  two  of  the  legatees,  made  application  to  the  Court  of 
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Probates*  for  the  purpose  of  having  the  said  Will  admitted  to  BAirEav   Dn. 
probate  and  ordered  to  be  executed,  and  prayed  in  their  peti-       "^*      — 
tion  to  be  appointed  dative  testamentary  executors  with  the       mmd'i 
seizin  of  the  succession.     On  the  same  day,  two  petitions  were      umatsm 
presented  to  the  Probate  Court  by  Aim6  Guillet  and  Adelin  Mmon't  sx's. 
Preux,  representing  themselves  to  be  entirely  diHntereated  in 
the  succession,  and  praying  also  to  be  appointed  dative  testa- 
mentary executors.     On  the  90th,  William  Freret  and  Denis 
Prieur  renewed  their  application  for  the  appointment  of  dative 
testamentary  executors ;   and  Pierre  Nicolas  Girod  filed  his 
petition  for  the  same  purpose,  being  one  of  the  legal  heirs  of 
the  deceased ;  and  on  the  same  day,  the  Judge  a  quo^  conceiv- 
ing that  he  had  a  right  under  the  art.  1671  of  the  Louisiana 
Code  to  appoint  dative  testamentary  executors  ex  parte  and 
ex'officio ;  whence,  as  he  says,  it  follows  that  he,  the  Judge, 
has  the  free  exercise  of  a  discretionary  power  without  regard 
to  the  rules  of  preference  laid  down  for  the  choice  of  curators; 
and  believing  that  the  exercise  of  such  discretionaiy  power  did 
Bot  admit  of  any  discussion  before  him  among  the  candidates 
for  the  trust,  whom,  therefore,  he  did  not  think  proper  to  hear 
contradictorily;  ordered  that  Ain)/$  Guillet  and  Adelin  Dreux 
be  appointed  joint  dative  testamentary  executors  of  the  last  will 
of  the  deceased,  on  their  complying  with  the  requisites  of  the 
law.    From'this  judgment,  Jean  F.  Girod,  William  Freret  and 
Denis  Prieur  appealed. 

We  have  very  lately  had  occasion,  on  a  rule  for  a  manda- 
mus,  and    supposing    the    power    of  appointment    of  dative 
testamentary  executor  to  be  discretionary  under  the  art.  1671      It  is  vithin 
of  the  La.  Code,  to  express  our  opinion  on  the  nature  and  ex-  this  oourt°to  in- 
tent of  the  discretionary  power  given  by  law  to  the  inferior  ^^^er"^   ^ 
Judfire,  which  he  had  even  assumed  and  carried  so  far  as  to  ^****^*«J°?g« 

°  a  quo  exercises 

refuse  an  appeal  to  this  court  from  the  judgment  now  under  the  leg-al  dUcre- 
consideration ;  and  in  accordance  with  the  doctrine  repeatedly  to  him,  when- 
recognized  in  our  jurisprudence;  we  again  held  that  it  was  ^p^rs^ther^ 
within  the  province  of  the  Supreme  Court  to  inquire  into  the  Jl^SSfe"^  ^^' 
manner  in  which  the  Judge  a  quo  exercised  the  discretion ;  (a  '> 
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Eastibv   Dia.  sound  and  legal  one)  committed  to  him,  whenever  the  party 

jtfgy,  tm.    appears  thereby  to  suffer  an  irreparable  injury.    But  the  ques- 

exBoD's       tion  now  presents  itself  whether  under  the  law  above  quoted, 

HEIRS   AH1I  _       ,     *  _  , .  .    .  ,         , 

LieiTBst      and  others  on  the  same  subject,  it  is  true  that  the  power  or 


onoD't'  sx*s.  ^g^^  of  appointing  dative  testamentary  executors  is  really  and 
exclusively  within  the  discretion  of  Courts  of  Probate,  and 
that  those  courts  are  not  to  be  governed  by  any  of  those  rules 
which  give  to  applicants  for  the  same  appointment  a  right  of 
preference  over  each  other  ?  or  in  other  words,  has  the  Judge 
of  Probates  the  power  of  selecting  and  ex  parte  appointing 
whomsoever  he  pleases  as  dative  testamentary  executor! 

The  art.  1671  of  the  La.  Code,  relied  upon  by  the  appellees, 
and  by  virtue  of  which  the  inferior  Judge  appears  to  have 
made  the  appointment  in  question,  is. in  these  words:  "if the 
testator  has  omitted  to  name  a  testamentary  executor,  or  if  the 
one  named  refuses  to  accept,  the  Judge  shall  appoint  one  e^ 
(M^cio."     This  law  cfives  clearly  to  the  Judsfe  the  power  of 

The  Judge  of'*'..  ,.^  ^  ^         ^  ^  ^ .. 

Probates  has  the  appomtmg  a  dative  testamentary  executor,  whenever  it  be- 
power  given  comes  necessary  to  do  so  in  the  cases  therein  pointed  out,  but 
dat?  'teSmen-  ^®  Cannot  construe  its  meaning  in  a  more  extensive  sense  than 
taiy  executors}  as  merely  conferring  upon  him  a  faculty  which  he  is  to  exercise 
t^  heistoexer^  according  to  law ;  and  if  so,  how  can  it  be  pretended  that  it 
to'iawt^and  nd  gives  him  the  power  of  appointing  any  one  at  his  pleasure, 
with  "i^s'^wui  ^^  of  disregarding  the  rights  of  those  who  had  laid  before  him 
and     pleasure,  ttgij  applications  and  who  had  shown  themselves  entide  to  be 

appointing  ^*^ 

hom  he  plea*  prefered  to  others  in  obtaining  the  appointment.  This  would 
be  more  than  the  exercise  of  a  mere  legal  discretion ;  it  would 
be  the  action  of  an  arbitrary  power  which  the  law  has  never 
had  in  contemplation,  and  which  our  courts  ought  not  to  sane 
tion. 

This  construction  of  the  law  leads  us  to  the  inquiry  whether 
among  the  applicants,  any  of  them  is  entitled  to  a  preference 
over  the  others ;  and  whether  the  judge  a  qtw^  could,  in  exe^ 
cising  the  legal  discretion  vested  in  him  by  law,  appoint  per* 
sons  who  are  strangers  in  interest  to  the  succession,  whibt 
there  were  other  applicants  having  an  interest  in  it,  as  hein  or 
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legatees  ?  By  the  art,  924)  sees.  7  and  8  of  the  Code  of  PtaC'  Eastebb  Uia. 
tictf  Courts  of  Probate  have  the  power  "to  appoint  administra"  ^^'  *  _ 
tors  under  the  wUU  when  the  executor  appointed  by  the  testa-       •ihod's 

^'^  ^  BBIR8     AND 

tor  will  not  or  cannot  perform  the  duties,  or  is  dead  or  absent ;  LieATiis 
and  to  remove  or  supply  the  places  of  such  tutors,  curators,  aimoo'i  iz't. 
and  testamentary  executors^  in  the  cases  provided  by  law." 
These  provisions,  which  ought  to  be  construed  with  reference 
to*the  art.  1671»show  the  extent  of  what  the  lower  judge  calls 
hi»  discretionary  pormr^  which  is  nothing  more  than  the  right 
or  faculty  of  appointing ;  and  demonstrate  clearly  the  true 
intention  of  the  legishture.  The  sole  object  of  the  law  maker 
was  merely  to  provide  for  the  administration  of  testamentary 
successions,  where  the  testator  has  failed  to  name  an  executor,i 
or  where  the  one  appointed  in  the  will  refuses  to  accept,  is  dead 
or  absent,  or  has  been  removed  from  office ;  in  such  cases,  the 
person  who  is  appointed  by  the  judge  ex  officio j  (which  expres* 
sions,  ex  officio^  are  only  used  in  contradistinction  to  those  ap« 
paintments  which  are  made  by  the  judge  with  the  advice  of  a 
fanuly  meeting  or  of  a  meeting  of  creditors ;)  acts  as  adminis* 
trator  under  the  wUl,  or  is  otherwise  called,  dative  testamen- 
tary executor ;  the  name  is  immaterial,  as  the  law  indicates  suf- 
ficiently their  powers  and  duties,  which  under  both  provisions, 
are  purely  those  of  an  adnu&istrator. 

It  is  important  and  proper  to  remark  here  that  although  the  dMuy  heirs  are 
succession  of  Nicolas  Girod  is  a  testamentary  one,  yet  his  legal  ^  ^n^teJ 
heirs  beine  entitled  to  the  benefit  of  inveutory,  his  estate  will  *^^^®  *®*^ 
necessarily  be  subject  to  be  administered  uader  such  benefit,  tors,  wbcre  the 
according  to  the  rules  and  in  the  manner  provided  for  by  law  for  ed  to  name  anj 
the  administration  of  such  successions,.  Za.  CWe»  art.  971.  |^  je^  hdn 
Therefore,  the  administrator  under  the  will*  or  otherwise  call-  ^"^J^f^j^^ 
ed  dative  testamentary  executor,  will  unite  the  powers  and  dur  ventoiy,      the 

estate   must  be 

ties  of  both,,  under  the  control  and  superintendeujce  of  the  Court  administered 
of  Probates.    If  it  be  true  that  the  heirs  of  the  deceased  are  ^^^  ^   ae- 
endtled  to  the  benefit  of  inventory,  they  cannot  be  deprived  of  JJ[i^B°*^p^i^ 
the  right  of  administering  the  succession  according  to  the  rules  ?°L?®  'f^^ 
contained  in  the  articles  of  the  Code  relative  to  this  subject ;  sueeessionB. 
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Eismir    Ut8.  and  if  so,  under  the  art.  1035 :  **  the  preference,  in  the  choice 

May,  i8  t.     ^£  ^^^  administrator,  must  be  given  to  the  beneficiary  heir  over 

girod'b       every  other  person;"*^  and  according  to  the  art,  1039,  "  if  ttere 

ueATKEs      be  neither  beneficiary  heir,  &c.,  a>c.,  who  will  or  can  accept 

eiBoD's  ix»8.  t^®  administration  or  give  the  necessary  securities,  it  shall  be 
given  to  one  or  two  of  the  creditors,  whom  the  judge  shall 
choose,  &c."  The  heirs  of  the  testator  have  therefore  a  par- 
ticular interest  in  the  good  administration  of  the  testamentary 
succession  of  Nicolas  Girod,  and  we  are  unable  to  perceive  any 
valid  reason  why  the  circumstance  of  there  being  a  will,  the 
object  of  which  is  merely  to  make  certain  legacies  which  are 
to  be  paid  out  of  the  estate,  and  which  are  to  become  the  debts 
of  the  heirs,  if  they  accept;  should  alter  their  situation,  and  should 
have  the  effect  of  divesting  them  of  ther  legal  right  to  obtain 
the  administration  of  the  estate,  whether  it  be  under  the  deno- 
mination of  administrator  or  of  that  of  dative  testamentary 
executor;  the  formalities  to  be  observed,  and  the  responsibilities 
and  securities  to  which  they  are  subjected  are  the  same;  their 
interest  is  also  the  same,  and  ubi  eadem  est  ratio^  eademest  lex. 
We  think  therefore  that  the  heirs  of  the  testator  ought  to  be 
entitled  to  exercise  the  same  right  of  preference  in  this  case 
over  any  other  person  in  the  appointment  of  a  dative  testamen- 
tary executor,  as  is  allowed  to  them  by  law  in  the  cases  of  va- 
cant estates  or  of  successions  taken  with  the  benefit  of  inven- 
tory. 

But  it  has  been  urged  that  if  the  heirs  were  to  obtain  the  ap- 
pointment, they  would  be  interested  in  not  executing  the  will, 
or  at  least  in  delaying  the  payment  of  the  legacies :  thisaiga- 
ment  would  as  well  apply  to  the  heir  who  claims  the  administia- 
tion  of  a  vacant  estate  or  of  a  succession  taken  under  the  be- 
nefit of  inventory,  and  yet,  in  those  cases  the  law  gives  them  a 
positive  right  of  preference;  La.  Code^  arts.  1036,  1114;  the 
heir  would  be  as  much  interested  in  not  paying  the  debts  of 
such  estates,  as  in  not  paying  the  legacies  of  a  testamentary 
succession :  but  in  all  these  administrations,  the  law  has  pro- 
vided against  the  infidelity  of  the  administrators,  by  reqnuing 
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thaxn  to  give  secuiity;  and  in  this  particular  case,  the  security  EUmu    Dia. 
must  be  given  in  the  same  manner  as  curators  of  vacant  sue*    -^gy»  <^^- 
cessions;    La.  Code,  art.  1672,    Generally  speaking,  there       oi»ob'« 
would  certainly  be  as  much  danger,  if  not  more,  in  putting  the      watmh 
estate  in  the  hands  of  disinterested  strangers,  as  there  is  in  per-  gibos's  xx's. 
mitting  the  heirs,  or  any  one  of  them,  to  manage  their  own    where  benefi- 
affairs ;  nay,  it  is  obvious  that  unless  excluded  by  law,  they  a'*?in?«l'dat?ve 
should  have  the  preference.  testamentary  cx- 

^  1    i      1  ecatops  to  a  8U0- 

With  this  view  of  the  question,  we  must  conclude  that,  as  cenioo  admioit- 
the  record  conti^ins  evidence  that  one  of  the  appellants,  Jean  benefit  of  inven- 
Pranjois  Girod,  is  a  near  relation  and  one  of  the  heirs  of  the  J^'j^d^  Jwe 
testator ;  and  that  the  other  applicants,  William  Freret  and  De-  »e«""ty  »»  ^l*® 

*^*  Bame  manner  as 

nis  Prieur  are  legatees,  and  therefore  creditors  of  the  estate ;  curators  of  va- 

^,      .    J  J  .       1.  ■!•  i_    •  T     .•  •  cant  estates. 

the  judge  a  quo  erred  m  disregarding  their  applications,  m  re- 

#•11  11  1  Wnere  stran- 

fusing  to  hear  them  contradictorily  with  the  appellees,  and  in  gers  are  appoin- 
making  the  ex  parte  appointment  of  persons  who  have  not  mentary  ezeoo- 
shown  themselves  in  any  manner  legally  entitled  to  the  trust,  j^"»  dwpcjwr- 
in  preference    to  the   appellants.      The    appointment    com-  <*»".»  the  anpU- 

.  '^^  ^'^   ,  cabons  of  heirs 

plained  of,  must  therefore  be  annulled  and  set  aside.  andleg^atees^the 

We  must  not  be  understood,  however,  as  meaning  or  inti- Jill  be  annulled, 
mating  that  the  Mayor  of  the  city  of  New  Orleans,  who,  as  i*he  Mayor 
trustee,  is  te  receive  the  legacy  contained  in  the  testator's  will  y^Jt  a  lega'^r^ 
for  the  purposes  therein  mentioned,  will,  by  virtue  of  the  e^ij^dtoprefe- 
said  legacy  be  entitled  to  any  right  of  preference  as  a  legatee  ^^^^  ^o**  ^^ 
or  creditor  of  the  estate ;  this  right  properly  belongs  to  the  le-  dative  teatamen- 
gatees  for  whose  personal  benefit  the  dispositions  are  made,  a  legatee  or  cre- 
and  who  are  therefore  directly  interested  in  the  good  adminis-  ^^^  °  Venma 
tration  of  the  succession.     We  do  not  think  that  any  municipal  ,^*»°  '^**?.  • 

•'  '^      legacy   m  tnut 

officer  or  any  other  person  who  is  to  receive  a  legacy  in  trust  tor  otheisj  have 

«  ,  1  •   1        /.         i»  .1  .no  more  right  of 

for  others,  has  any  more  nght  of  preference  m  the  appoint- preference 
ment  of  a  dative  testamentary  executor  than  the  agent  of  any  ^  '^redit^''  or 
creditor  or  any  other  stranger  may  have.  stranger. 

A  last  question  has  occurred,  whether  it  is  necessary  to  give  appHcation*^  tbr 
public  notice  of  the  applications  made  for  the  appointment  of  ^'i*'/^^*"*™*"* 

dative  testamentary  executor  :  the  law  is  silent  upon  this  sub-  tor  must  be  gi- 
ven ii^aU  cases, 

ject,  but  we  are  inclined  to  believe,  according  to  the  principles  in    the     same 

51  VOL.      XVIII. 
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EmiBir   Dis.  above  established,  that  as  this  kind  of  administration  is  in  every 
^*  respect  to  be  assimilated  to  that  of  curator  or  administrator,  it 

CA88IDT  ja  equally  proper  that  notice  should  be  given  to  all  those  who 
Hit  caBsiToBs.  may  wish  to  make  opposition  thereto ;  the  reasons  are  the 
manner  as  for  s^diCj  ^^^  ^^  requisite  will  be  in  accordance  with  the  true 
ouraton  or  ad-  object  of  the  law.  We  are  therefore  of  opinion  that  in  all 
esutes.  cases  of  administrators  of  successions  of  whatever  denomina- 

tion, to  be  appointed  by  Courts  of  Probates,  public  notice  of 
the  applications  should  be  given  in  the  manner  pointed  out  in 
the  articles  1106,  1107  and  following  of  the  Louisiana  Code  or 
in  any  other  law  relative  to  the  same  subject. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Court  of  Probates  be  annulled,  avoided  and  reversed; 
and  that  this  case  be  remanded  for  further  proceedings  accord- 
ing to  law,  with  instructions  to  the  judge  a  quo  to  proceed  to 
the  appointment  of  one  or  more  dative  testamentary  execu- 
tors of  the  last  will  and  testament  of  Nicolas  Girod,  deceased, 
under  the  legal  principles  and  rules  above  laid  down ;  the  ap- 
pellees paying  the  costs  of  this  appeal. 


CASSIDY  vs.   HIS  CREDITORS. 

APPIAL  PROK  THB  COURT  OF  THE  FIRtT  VVDlCTAL  DISTBTCT. 

The  vord  ''deposition,''*  in  the  18th  section  of  the  act  of  1817,  rebting to to- 
lantarj  rarreDden  of  property,  is  a  mistranslation  or  misprint  from  ibe 
French  text ;  and  it  evidently  means  «  oppooitUnu** 

Where  the  capacity  of  a  person  acting  as  executor  is  not  denied,  there  it  bo 
necessity  of  producing  the  authority  or  evidence  of  capacity. 

An  attorney  in  fact  need  not  state,  that  he  knows  the  existence  of  a  debt  ivon  to 
by  him,  from  his  personal  knowledge,  when  he  is  not  questioned  si  to  the 
manner  in  which  he  deriyes  his  knowledge. 
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An  attorney  may  represent  his  constituent  at  a  meeting  of  creditors,  even  when  fi^LmsH    Ois. 
she  is  present  in  the  city,  where  the  meeting  is  held.  May,  1841. 


The  plaintiff  having  filed  his  bilan  and  petition,  praying  for  ^^^^^ 
the  benefit  of  the  insolvent  laws,  W.  J.  Moffatt  was  appointed  "■  cmditobs. 
a  provisional  syndic.  At  the  meeting  of  creditors,  P.  Riviere 
was  chosen  syndic,  who  took  a  rule  on  the  provisional  syndic 
to  hand  over  the  property,  effects,  &c.  of  the  estate  of  the  in- 
solvent. Moffatt  filed  his  opposition  to  the  appointment  of 
Riviere  as  syndic,  alleging  himself  to  be  a  privileged  creditor, 
and  setting  out  various  grounds  of  opposition,  which  are  de- 
tailed in  the  opinion  of  this  court  by  Judge  Martin,  and  need 
not  be  recapitulated.  An  affidavit  was  annexed  to  the  petition 
and  opposition  averring  the  declarations  contained  in  it  were 
true.  There  was  judgment  overruling  it ;  and  the  opposing 
creditor  appealed. 

Greiner^  for  the  opponent  and  appellant. 

Gfivotj  contra. 

Martin^  J.  delivered  the  opinion  of  the  court. 

Moffatt,  provisional  syndic  of  the  insolvent,  is  appellant  from 
a  judgment  ordering  him  to  render  an  account  of  his  adminis- 
tration as  provisional  syndic;  and  also  to  deliver  into  the 
possession  of  P.  Riviere,  syndic,  the  slave  and  other  property, 
Teal  and  personal,  which  he  has  or  may  have  in  his  keeping, 
belonging  to  the  estate  of  James  Cassidy,  the  insolvent.  He 
is  also  appellant  from  a  judgment  overruling  his  opposition  to 
the  appointment  of  Riviere  as  syndic. 

If  Riviere  was  duly  appointed  syndic,  the  order  to  the  pro- 
visional syndic  to  account  and  deliver  up  the  property,  &c.  was 
the  necessary  consequence  of  his  appointment.  We  have 
therefore  only  to  inquire  whether  the  opposition  was  properly 
overruled. 

The  appellee's  counsel  has  contended,  that  the  opposition 
was  properly  overruled,  because  it  was  not  accompanied  with 
a  sufficient  affidavit.     The  opposition  was  made  under  the  18th 
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KAiTsftv  Dm.  section  of  the  act  of  1S17,  relating  to  voluntary  sarrenders ;  3 
*      —  Moreau's  Digest,  429,  in  which  there  is  an  evident  discrepan- 

^^vt.°'  cy  between  the  English  and  French  texts ;  the  former  requiring 
■II  cBioiTosa.  jjjQ  opponent  to  lay  before  the  court  his  written  deposition 

The  word  Stating  Specially  the  several  facts  of  nullity,  &c.  to  the  appoint* 
ihe^af ^tioD  ^®Q^ »  while  the  latter  states,  '^remettre  k  la  cour,  saisie  de  la 
i8i7*reia!d*  to^*^^'®  '^^  Opposition  par  icrit^  ^tablissant  specialemettt  les 
▼oioncuy  Bui^  divers  faits  de  nuUit^."  In  comparing  the  different  sections  of 
peity,  it  a  mi»-  this  act,  especially  the  26th  and  subsequent  ones,  with  the  one 
mifprtnt'''  from  under  consideration,  we  come  to  the  conclusion  that  the  discre* 
ud  it^ei^e^y  V^^'^V  evidently  proceeds  from  a  mistranslation  of  the  French 
means  «o/»/M«-  text,  which  appears  to  us  to  have  been  the  originul  one ;  a  lop* 

tun,** 

sus  calami^  or  a  misprint. 

On  this  branch  of  the  case,  the  opposition  ought  to  hare  been 
sustained,  on  the  grounds  on  which  it  rested  or  was  based. 

1.  The  opponent  denied  that  Riviere  received  the  legal 
number  of  votes  either  in  number  or  amount,  to  constitute  him 
syndic. 

2.  He  alleged  that  the  vote  of  Mrs.  Bancker  was  im- 
properly received,  as  it  was  not  shown  that  sh€  was  testamen- 
tary executor  of  her  husband,  and  could  give  no  authority  to 
her  attorney  to  give  the  vote. 

3.  That  the  oath  of  the  attorney  in  fact  does  not  state  that  it 
is  from  his  personal  knowledge  that  he  knows  of  the  existence 
of  the  debt ;  and  his  oath  ought  not  to  have  been  received* 
because  his  constituent  was  in  the  city,  and  could  not  vote  by 
proxy. 

4.  That  the  insolvent  plaoed  his  landlord  Bancker  on  his 
schedule,  for  the  whole  amount  of  a  lease  which  had  not  ex** 

Wbei^  Uie  pired ;  and  consequently  for  a  larger  sum  than  was  due  to  him« 
^*Lii  .:  That  at  the  time  of  voting  for  syndic,  there  was  no  rent  doe  to 
executor  is  not  the  estate  of  Bancker,  and  that  this  vote  should  not  have  been 

denied,  there  is 

DO  necessity  of  given,  by  which  alone  Riviere  was  elected. 

producing     the 

ew'dSiJS'  of  w^     ^*  "^^^  ^"^  ground  of  objection  is  not  supported  by  any 
pacity.  evidence. 
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II.  In  relation  to  the  second  ground,  Mrs.  Bancker's  capa-  EAimKir   Dn. 
city  as  executrix  not  being  denied  at  the  meeting  of  creditors,       ^^*       J_ 
there  was  no  necessity  of  the  production  of  her  letters  testa-  '•"■  ^  haiidt 
mentary  to  authorize  her  attorney  to  Tote  for  syndic.  palxir  kt  al. 

III.  The  attorney  in  fact  of  Mrs.  Bancker,  not  having  been  An  attorney 
questioned  as  to  his  personal  knowledge  of  the  existence  of  the  state,  that  'he 
debt,  sworn  to  by  him,  he  had  no  need  to  state  it.  An  attor-  {^"J^of**  *^cbt 
ney  in  fact  may  represent  his  constituent  at  a  meeting  of  ere-  JT****",.  ^***  J'7 
ditors,  although  the  latter  be  present  in  the  city,  if  she  finds  it  Perianal  know- 

,         ,  .       /*,  »*^'Kef  when  he 

inconvenient  to  attend  at  the  notary  s  omce.  is  not  quettion- 

IV.  None  of  the  grounds  of  opposition  are  established  by  mannep  ***  *  in 
evidence,  so  that  this  one,  with  the  rest,  must  fall.  ^***®**.  .*^  •'*■ 

'  »      »»-  T\yc%  hisknow- 

The  Judge  a  qtuf,  correctly  overruled  the  opposition  to  the  '^^^*„  attorney 
appointment  of  Riviere  as  syndic.  "?*y    reprt-sent 

hi«     eonitituent 

It  is  therefore  ordered,  adjudged  and  decreed,  that  thejudg-  Jl^i™^"|;^ 

laent  of  the  District  Court  be  affirmed  with  costs.  when  she  is  pre- 

sent in  the  city 
where  the  meet- 
ing  is  held. 


MJSB  A  HARDY  «i.  PAUMER  ET  AL. 

APPSAL  FROX  THK  COUBT   OP  TRS  PIBST  JUDICIAL  DISTRICT. 

A  garnishee  has  no  right  to  interTere  with  the  merita  of  the  case  between  the 
plajntifT  and  defendant. 

When  the  plaintiff  once  obtains  judgment  against  the  defendant,  all  that  is  re< 
quired  is  to  obtain  an  order  on  the  gamisheea  to  pay  OTer  the  funds  of  the  de- 
fendant in  their  hands. 

The  initials  of  a  name,  or  the  name  at  length  of  a  person,  marked  on  bales  of 
cotton,  is  strong  evidence  of  ownership. 

This  is  an  attachment  suit  instituted  the  26th  of  February, 
1840,  against  the  defendant,  John  E.  Palmer,  in  which  the 
plaintifi  claim  a  judgment  on  his  note  for  $6838  48,  with  8 
per  cent,  per  annum  interest  thereon»  payable  the  26th  of 
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BisTEBir  Dts.  March,  1839,  at  the  branch  of  the  Union  Bank  of  Mississippi, 
^^^*  *•  at  Lexington.  They  pray  for  attachments  against  property  in 
LSI  k  HAROT  the  hands  of  Ward,  Moffitt  &  Co.,  in  New  Orleans,  and  S.  S. 

piKMBR  CT  AL.  Cobb  &  Co.,  who  are  also  cited  as  garnishees. 

Cobb  &>  Co.,  answered  they  had  no  property  or  money  oi 
the  defendant,  Palmer,  in  their  possession  or  under  their  con- 
trol at  the  time  of  the  service  of  the  attachment,  but  that  they 
had  89  bales  of  cotton  marked  ^'  J.  E.  Palmer,"  shipped  to 
them  by  other  persons  and  on  other  account.  Ward,  Moffitt 
&  Co.  answered  that  they  had  no  property  or  money  of 
Palmer,  so  far  as  they  knew;  but  they  had  in  their  pos- 
session 115  bales  of  cotton,  marked  '*  J.  E.  Palmer,"  which 
was  shipped  to  them  from  Mississippi,  "  6y,  for  and  on  ac- 
count of  Elliott  &  Worley,  Merchants,"  in  that  State.  They 
say  they  do  not  know  Palmer  and  are  not  aware  that  they  have 
any  property  of  his  in  their  possession. 

On  the  23d  of  April,  1840,  Elliott  &  Worley  intervened, 
claiming  the  cotton  in  question  with  a  privilege  thereon.  The 
plaintiffs  opposed  a  general  denial  to  the  demand  of  ihe  inter- 
veners. 

On  these  pleadings  and  issues  the  parties  went  to  trial  the 
8th  of  June  following.  The  plaintiffs  made  out  their  case 
against  the  defendant,  and  had  judgment ;  reserving  the  privi- 
lege of  the  interveners  until  the  trial  of  the  intervention. 

On  the  2d  of  July,  1840,  the  plaintiiis  took  out  execution  on 
their  judgment ;  and  levied  it  on  the  property  attached  in  the 
hands  of  the  garnishees.  The  return  was  made  the  14th  of 
September,  1840. 

On  the  7th  of  December,  1840,  the  intervention  came  on  for 
trial,  when  after  producing  evidence  on  both  sides,  the  counsel 
for  the  interveners  discontinued  the  intervention.  On  the  16th 
of  December,  the  plaintiffs  took  a  rule  on  the  garnishees,Ward, 
Moffitt  &  Co.  and  S.  S.  Cobb  &  Co.,  to  show  cause  within  ten 
days  why  they  should  not  pay  over  the  respective  amounts  in 
their  hands  towards  the   satisfaction  of  plaintiff's  judgment. 
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Ward,  Moffitt  &  Co.  failed  to  answer,  and  judgment  was  ren-  EAtrxRn    Dis. 
dered  making  the  rule  absolute.  JMby,  184I.^ 

No  property  having  been  found  or  seized,  the  pkuntififs,  on  "»  ^  hahdt 
the  22d  January,  1841,  took  another  rule  on  Ward,  Moffit  &  pauccb  bt  al. 
Co.,  to  render  an  account  of  sales  of  the  115  balesof  cotton  at- 
tached in  their  hands  and  pay  over  the  proceeds.  They  answer- 
ed and  exhibited  an  account  of  sales  of  said  cotton,  received  by 
them  as  consignees  of  Elliott  &  Worley,  and  denied  that  the 
defendant,  Palmer,  was  the  owner,  or  that  said  cotton  was  ever 
attached  in  their  hands  as  his  property ;  relying  on  their  an- 
swers as  garnishees,  they  pray  to  be  dismissed. 

On  the  39th  of  January,  Elliott  &  Worley  renewed  their  in- 
tervention, alleging  that  the  cotton  in  question  "  was  delivered 
to  them  in  consideration  of  the  advance  to  him  of  certain  mo- 
nies by  them."  They  pleaded  a  general  denial ;  and  denied 
specially  that  the  plaintiffs*  had  any  claim  on  the  cotton  or  its 
proceeds  whatever. 

On  the  16th  of  February,  1841,  one  day  before  the  final  de- 
cision on  the  rule,  Elliott  &  Worley  filed  their  affidavit,  alleging 
that  the  testimony  of  certain  witnesses  in  Mississippi  was  ma- 
terial to  them,  and  that  they  could  not  safely  go  to  trial  without 
this  testimony ;  applying  at  the  same  time  for  a  commission. 
On  the  following  day,' on  motion  of  the  plaintifiTs  attorney,  and 
*'  on  showing  that  Ward,  Moffitt  &  Co.  had  confessed  in  their 
answers  that  they  have  in  their  hands  monies  to  the  amount  of 
$2733,  belonging  to  defendant,"  judgment  was  rendered  ma- 
king the  rule  absolute  and  ordering  them  to  pay  over  to  the 
plaintiffs  said  sum  of  money.  From  this  judgment  they  ap- 
pealed. 

Wharton^  for  the  plaintiffs,  insisted  on  the  affirmance  of  the 
judgment. 

Chinriy  for  the  appellants,  (Ward,  Moffitt  &  Co.)  made  the 
following  points : 

1.  The  inferior  court  erred  in  rendering  judgment  for  the 
plaintiffs. 
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Kifrraw    Dis.     2-  Judgment  should  ha^e  b«en  rendered  for  the  defendants 

^»'  "*'•    in  the  rule. 

UK  &  HABDY       3.  The  defendants  were  not  before  the  court,  and  the  pro- 
PALXBR  BT  AL.  cecdlngs  were  ex  parity  coram  non  judice^  and  Toid. 

4.  There  was  no  evidence  in  the  cause  to  authorize  any 
judgment  against  the  defendants. 

5.  The  proceeding  was,  by  motion  of  plaintiffs,  without  ci- 
tation  or  notice  to  the  defendants,  and  therefore  erroneouB. 

6.  The  court  erred  in  rendering  judgment  against  Ward, 
Moffitt  &  Co.,  pending  the  opposition  of  Elliott  &  Worley, 
which  should  have  at  least  been  first  disposed  of. 

Garland^  J.  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  attachment ;  the  piaiatiffs  al- 
leging the  defendant  is  indebted  to  them  in  the  sum  of  96,88S 
43,  with  interest  at  eight  per  cent,  from  the  maturity  of  the 
note.  S.  S.  Cobb  db  Co.,  and  Ward,  Moffitt  &  Co.  were  cited 
as  garnishees.  The  sheriff  in  his  return  on  the  attachment, 
says,  he  has  seized  sufficient  property  in  their  bands  belonging 
to  the  defendant,  to  satisfy  the  debt,  but  does  not  say  what  it 
is.  In  their  answers  to  the  interrogatories  propounded  by  the 
plaintiffs.  Ward,  Moffitt  db  Co.  say  they  have  no  knowledge 
of  the  defendant,  and  they  have  no  property  of  his  of  anj 
value,  nor  are  they  indebted  to  him,  nor  have  they  ever  had 
any  transaction  with  or  knowledge  of  him.  They  further  say, 
they  have  in  their  possession  one  hundred  and  fifteen  bales  of 
cotton,  marked  J.  E.  Palmer,  which  was  shipped  to  them  hy 
and  for  and  on  account  of  Elliott  &  Worley,  merchantB  of 
Mississippi,  and  they  suppose  the  plaintiffs  have  been  misled 
by  the  cotton  of  Elliott  &  Worley  having  the  name  of  Palmer 
on  the  bales* 

On  the  23d  of  April,  1840,  nearly  two  months  after  these 
answers  were  filed,  Elliott  &  Worley  intervened  and  daised 
the  cotton  as  their  property.  On  the  8th  of  June  folloimgi 
the  cause  came  on  for  trial,  when  there  was  a  final  jadgment 
against  the  defendant  for  the  full  amount  of  the  note,  the  lights 
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of  the  intervenors  being  reserved  for  future  inyestigatioa.     On  Bastshk  Dre. 

this  judgment  an  execution  issued,  on  which  the  sheriff  return-       ^^* 

ed  that  he  had  again  levied  on  all  the  rights  of  the  defendant  "*  ^  ^^^ 

in  the  hands  of  the  garnishees.     Early  in  December  last,  the  falmsb  xt  al.    n 

claim  of  the  intervenors  came  on  for  trial,  when  R.  Moffitt,  one 

of  the  firm  who  had  answered  the  interrogatories,  was  sworn 

as  a  witness,  and  then  stated  that  both  Elliott  &  Worley  had 

told  him  they  had  not  purchased  the  cotton  of  Palmer,  but  had 

only  made  advances  on  it,  but  how  much,  neither  of  them 

could  tell,  as  they  had  no  statement  of  the  amounts  about  them. 

Worley  said  that  the  proceeds  of  the  one  hundred  and  fifteen 

bales  of  cotton  in  possession  of  witness's^  house,  would  about 

clear  them,  but  Elliott  came  down  sometime  after  and  said  the 

advances  would  take  all  the  cotton  both  in  the  hands  of  witness 

and  Cobb  d^  Co.     A  good  deal  of  testimony  was  taken  on  the 

trial,  but  the  intervenors  did  not  offer  the  slightest  evidence  they 

had  purchased  the  cotton  or  advanced  a  dollar  on  it.    It  was 

proved  they  were  forwarding  merchants  at  Tchula,  Mississippi, 

and  the  bill  of  lading  is  filed,  in  which  it  appears  that  this 

cotton  was  shipped  with  several  other  lots  to  the  appellants,  to 

be  delivered  on  their  paying  freight  at  the  rate  of  $1  75  pet 

bale,  and  $70  20  for  charges.     On  the  margin  of  the  bill  is 

written,  "all  for  account  of  Elliott  &  Worley."     On  this  trial,  a 

letter  from  the  original  defendant  was.  received  as  evidence,  in 

which  he  expresses  surprise  at  his  cotton  being  attached,  and 

says  Elliott  &  Worley  have  made  an  advance  on  it,  but  does 

not  say  how  much.     The  trial  terminated  by  the  intervenors 

discontinuing  their  claim. 

A  few  days  after  this  dismissal,  the  plaintiffs  took  a  rule  on 
the  garnishees  to  show  cause  within  ten  days,  why  they  should 
not  pay  over  to  them  all  the  monies  in  their  hands,  to  be  ap- 
plied to  the  satisfaction  of  the  judgment  obtained  by  the  plain- 
tiffs against  the  defendant.  To  this  rule.  Ward,  Moffitt  &  Co. 
made  no  answer,  and  it  was  made  absolute  on  the  16th  of 
January,  1841,  and  they  were  adjudged  to  pay  "the  plaintiffs 
the  amount  of  money  in  their  hands  towards  the  satisfaction  of 
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410  PASES  IN  THE  SUPREME  COURT 

EAfTnv  D»*  the  judgment  obtained  by  plaintifTs  against  defendant."  S.  S. 
jfgy,  1841^  Cobb  &  Co.  Were  also  decreed  to  pay  over  the  amount  in  their 
£xx  &  HABST  hands,  with  which  judgment  it  is  said,  they  have  complied. 

vxuoM  MX  Aim  Ward,  Moffitt  &  Co.  appear  to  have  paid  no  attention  to  the 
judgment  against  them,  whereupon,  the  plaintiffs,  on  the  22d 
of  January,  1841,  took  another  rule  on  them  requiring  them 
within  three  days  to  file  a  statement  of  the  number  of  bales  of 
cotton  attached  in  their  hands,  as  the  property  of  the  defen- 
dant. Palmer,  or  if  they  have  sold  said  cotton,  then  a  detailed 
account  of  the  proceeds.  For  answer  to  this  rule,  they  exhibit 
an  account  of  sales  of  the  cotton  amounting  to  $2,7^  91, 
which  they  say  they  received  as  consignees  of  Elliott  &  Worley. 
They  deny  that  Palmer  is  the  owner  of  the  cotton,  they  deny 
it  was  attached  in  their  hands  as  his  property,  and  relying 
upon  their  previous  answers  to  interrogatories,  they  pray  to 
be  dismissed.  On  the  29th  of  January,  1841,  three  days  after 
the  filing  of  this  answer,  Elliott  &,  Worley  again  intervened  in 
the  case,  not  claiming  the  cotton  as  their  property  but  alleging 
they  had  made  advances  on  it,  and  have  a  higher  privilege  on 
the  proceeds  than  the  attaching  creditor.  They  are  not  yet 
able  to  state  the  amount  of  their  advances,  but  say  they  are 
over  $6000,  and  they  have  lost  the  receipt  given  for  the 
amount,  but  hope  to  find  it  at  some  future  day.  They  speak 
of  an  affidavit  as  to  the  ^verity  of  their  allegations,  the  giving 
of  a  bond  and  praying  for  an  injunction,  but  they  never  have 
made  the  affidavit,  filed  the  bond  or  obtained  the  injunction, 
and  their  petition  of  intervention  stood  over  without  any  effort 
on  their  part  to  obtain  evidence  to  sustain  it,  until  the  day 
previous  to  the  trial  of  the  issue  between  the  plaintiff  and  gar- 
nishees ;  when  one  of  the  interveners  made  an  affidavit  that  he 
had  material  and  important  witnesses  residing  in  Mississippi, 
without  whose  testimony  he  could  not  go  to  trial,  yet  he  does 
not  name  any  person  or  say  what  he  expects  to  prove  by  them, 
and  there  his  efforts  seem  to  have  ended.  On  the  16th  of  Fe- 
bruary the  case  was  tried,  and  the  District  Judge  gave  judg 
ment  foi'  th^  plaintiffs,  from  which  the  garnishees  appealed. 
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In  this  court  their  counsel  has  made  numerous  points  to  BiflTsRir   Dig. 
obtain  a  reversal  of  the  judgment.  ^""^^  ^"^- 

His  two  first  grounds,  that  the  inferior  court  erred  in  giving  "*  ^  haedt 
judgment  in  favor  of  the  plaintiffs  and  against  the  defendant,  »aimm  et  ai. 
is  answered  by  a  reference  to  the  well  settled  decisions  of  this  ]^^  no^ri^f  to 
court,  that  a  garnishee  has  no  right  to  interfere  with  the  merits  jj^^^^  .  ^'^^^ 

°  ^  the     meriti    of 

of  the  case,  between  plaintiff  and  defendant ;    10  Martin's  the    caae    bc- 
Rep.  568.  tiff  and   (tefan-^ 

Upon  the  third  and  fifth  points,  which  allege  that  the  pro- 
ceedings against  them  are  ex  partem  upon  the  mere  motion  of 
the  plaintiffs,  without  citation  or  notice,  and  therefore  null  and 
void;  we  have  to  remark,  in  relation  to  the  first  rule,  the  she- 
riff says  in  his  return,  that  he  served  it  on  J.  W.  Ward,  one 
of  the  firm  of  Ward,  Mofiitt  &  Co.  they  did  not  choose  to  ap- 
pear ;  as  to  the  second,  we  do  not  find  any  citation,  but  the         When  the 
parties  appeared  and  answered  it,  without  objecting  to  a  want  Jbtidnii     judS^ 
of  notice  in  the  form  of  proceeding.     On  that  rule,  a  trial  took  "J®"'  defeSi"*' 
place,  and  the  appellants  were  condemned  to  pay  the  money.  «ll  that  it  re- 

«T  .      t^  :..  i.    V  «,,         ,   .      quired !•  to  Ob- 

We  see  no  error  m  the  proceedmgs  of  the  court.    The  plam-  tain  ao  order  on 
iiSa  had  a  judgment  against  their  original  debtor;  he  did  not  to%/*o^the 
complain  of  it,  and  all  that  was  necessary,  was  to  obtain  a  feJdJnt^iJ^*^ 
judgment  or  order  to  direct  and  authorize  the  garnishees  to  handa. 
pay  over  whatever  they  had  in  their  hands. 

The  fourth  point  is,  there  was  no  sufficient  evidence  to  au- 
thorize a  judgment  against  the  appellants.  It  is  difficult  to 
conceive  what  better  evidence  could  be  obtained.  It  was  held 
in  the  case  of  Robinson  et  al.  vs.  Taylor  et  al.,  6  La.  Rep. 

d97,  that  the  initials  of  the  name  of  a  party  being  on  bales  of      .^^    .  . . , 

.   ,      .  .  -       The  initiala 

cotton,  was  a  circumstance,  having  weight  m  a  question  of  of  a  name,  or 

ownership.    If  that  be  correct,  and  we  think  it  is,  the  fact  of  a  length  of  a  per- 

man's  name  at  full  length  on  the  bales  is  a  circumstance  en-  ^^!^^ttoo 

titled  to  much  more  weight.     The  claim  of  the  interveners  *■   "t^JR  «^*- 

°  ^     ^  dence  of  owner- 

alleging  a  right  of  property,  had  been  dismissed,  principally  ship. 

on  the  evidence  of  Moffitt,  and  no  right  could  be  shown  al- 
though the  claimants  had  nearly  eight  months  to  procure  the 
testimony,  which  if  it  exists  must  be  in  their  section  of  the 


4J» 


CASES  IN  THE  SUPREME  COURT 


Bastsbn    Di8.  coimtry.    The  appeUants  knew  the  mtervenoTs  had  no  right  of 

■      ^*       -1-  property  to  the  cotton,  hut  only  a  claim  of  privilege,  of  which 
MB  &  HARDT  j^^j  ^j^g  j^^g^  cvidcnce  has  heen  produced.     The  counsel  con 

fUJvuL  ST  AL,  tends  we  cannot  look  into  the  evidence  of  Moffitt  given  on  a 
formei  trial  to  charge  him  in  this.  He  does  not  appear  to  hare 
ohjected  to  its  use  m  the  inferior  court,  nor  has  he  shows  us 
any  law  commanding  us  to  close  our^  eyes  upon  those  admis- 
sions made  under  oath. 

The  last  ground  is,  that  the  court  erred  in  giving  judgment 
against  the  garnishees  whilst  the  intervention  was  pending.  The 
Code  of  Practice,  art.  389,  informs  us  that  an  intervention  is 
permissive,  and  it  must  not  retard  the  trial  of  the  principal 
cause.  The  interveners  must  be  always  ready  to  plead  and 
exhibit  their  testimony ;  art.  391.  In  this  case,  we  do  not 
find  the  interveners  endeavoring  to  delay  the  trial,  orcom- 
plaininig  of  the  judgment  rendered  against  the  garnishees;  hut 
they  (the  garnishees)  manifest  a  most  lively  sensibility  for 
these  third  parties,  and  endeavor  to  interpose  thena  to  aroid 
the  payment  of  a  sum  of  money  that  they  do  not  pretend  he- 

^  k>ags  to  them,  and  which  they  have  had  more  than  a  year 

without  interest. 

We  have  noticed  in  a  number  of  the  ajttachment  cases  that 
have  come  before  us,  that  much  of  the  litigation  is  to  be  traced 
to  the  garnishees;  for  what  purpose,  is  not  difficuh  to  dis- 
cover. We  think  it  time  to  let  it  be  known,  that  these 
mancBUTres  hare  not  escaped  our  observation,  and  we  shall,  as 
far  as  our  powers  go,  use  them  to  repress  such  {^actices. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs,  and  ten  per  cent,  damages. 
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BBACte  £T  AI*.  et.  OAKEY.  KA^vrKAX    Dis. 

May,    1841. 

APPEAL  FAOM  THE  COMMIRCIAL  COURT  OP  ITEW  ORLBAM8.  ===== 

BXACB  XT  AL. 

Where  answers  to  interrogatories  make  out  the  plaintiffs'  case,  and  are  not  dis-  ^ 

proved,  he  will  have  judgment. 

This  is  an  action  on  a  promissory  note  of  the  defendant  for 
the  balance  due  after  allowing  a  credit. 

The  defendant  averred  that  after  maturity  of  said  note  he 
ha'd  placed  several  promissory  notes  in  plaintiffs'  hands  out  of 
which  to  make  the  money,  and  in  consequence  thereof  they 
agreed  not  to  bring  suit.  He  then  propounded  a  string  of  in- 
terrogatories touching  this  matter,  which  plaintiflls  promptly  an- 
swered, showing  that  the  notes  deposited  so  far  as  collected  had 
been  credited,  and  that  the  balance  the  defendant  promised  to 
pay  repeatedly  but  had  failed. 

There  was  judgment  for  the  plaintiffs  and  the  defendant  ap- 
pealed. 

Benjamin^  for  plaintiffs,  prayed  the  affirmance  of  the  judg- 
ment with  ten  per  cent,  damages. 

F,  B.  Conrad,  coniTs., 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  for  the  balance 
due  on  his  promissory  note.  He  did  not  deny  his  signature, 
but  made  an  unsuccessful  attempt,  by  propounding  interroga- 
tories to  the  plaintiffs,  to  establish  a  promise  of  the  latter  not 
to  institute  a  suit  on  the  note,  on  a  certain  consideration. 

The  plaintifis,  in  their  answer,  negative  the  facts  set  forth 
in  the  interrogatories  and  relied  on  by  the  defendant  to  make 
out  his  case,  and  aver  they  have  given  all  due  credits  on  the 
notes.  The  defendant  not  having  attempted  to  disprove  the 
answer  of  the  plaintiffs  to  the  interrogatories  propounded, 
judgment  was  correctly  given  against  him  for  the  balance 
due  on  the  note. 
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Eastibv    Dts.      It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
^^'       1—  ment  of  the  Commercial  Court  be  affirmed  with  costs  and  ten 
BACH         per  cent,  damages. 

TWOaOOD  ET  Urn 


BACH  V9.  TWOGOOD  BT  A£. 

APPBAL  PBOM  THB  COURT  OF  THX  FIEST  JUDICIAL  DISTRICT. 

A  debt  exists  from  the  time  it  is  contneted  or  is  due,  and  not  only  from  the  date 
of  judgment  rendered  thereon.  tt 

So  where  the  plaintiff's  demand  existed  anterior  to  notice  of  the  transfer  of  de- 
fendant's debt  against  him,  it  wiU  compensate  and  extinguish  it  as  against  the 
original  creditor,  notwithstanding  he  transferred  it  to  a  third  person,  bclbre 
the  plaintiff  obtained  judgment  on  his  demand. 

This  is  a  suit  to  procure  the  erasure  of  a  mortgage  which  re- 
sulted from  a  building  contract  of  $7000,  entered  into  by  the 
plaintiff  with  the  defendant,  Twogood. 

The  plaintiff  shows  that  by  the  terms  of  the  contract,  the 
building  was  to  have  been  finished  and  delivered  the  1st  of 
April,  1838,  but  was  not  finished  according  to  contract.  He 
further  shows  that  by  payments  and  deductions  he  had  re- 
duced the  principal  sum  to  $1778.     This  was  admitted. 

It  further  appeared  that  the  plaintiff  having  a  demand 
against  the  defendant,  Twogood,  brought  suit  in  October, 

1837,  and  i^  March  following  the  matter  was  submitted  to  ami- 
cable compounders,  who  awarded  the  plaintiff  $2100,  which 
was  confirmed  by  a  judgment  of  the  court  on  the  18th  of  Apnl, 

1838.  In  the  meantime  the  defendant  assigned  the  balance 
due  on  the  building  contract  of  $1778  to  A.  D.  Crossman,  on 
the  8th  of  March,  1838,  which  was  notified  to  the  plaintiff  on 
the  16th  of  April.  The  sole  question  is  had  the  plaintiff's  de- 
mand of  $2100,  effect  against  Twogood  before  the  transfer  of 
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his  debt  of  $1T78,  so  as  to  compensate  and  extinguish  it  T  If  Eisteui  Dis. 
so  does  it  entitle  him  to  have  the  mortgage  resulting  from  the  ^^'  _1. 
building  contract  erased  and  cancelled  ?  ,"^^« 

liosehus,  for  the  plamtm. 

MazureaUf  for  defendant. 

L,  C.  Duncan,  for  defendant,  Grossman. 

JHorphy,  J,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  is  to  obtain  the  erasure  from  the  re- 
gistry of  mortgages  of  a  recorded  lien  resulting  from  a  build- 
ing contract  entered  into  between  plaintiff  and  Twogood.  The 
petition  sets  forth  that  Twogood  undertook  to  build  a  house  for 
plaintiff  for  the  sum  of  $7000  to  be  delivered  on  the  1st  of 
April,  1838 ;  that  the  house  was  not  delivered  at  the  stipulated 
period,  and  that  the  materials  and  workmanship  were  so  defec- 
tive that  when  the  objections  to  the  same  were  submitted  to  ar- 
bitrators chosen  by  mutual  consent,  a  deduction  of  $8^  was 
made  from  the  price  originally  agreed  upon ;  that  plaintiff  has 
paid  to  Twogood  at  different  times  $4243  32,  on  account  of 
said  building ;  that  Twogood  about  that  time  became  indebted 
unto  plaintiff  in  the  sum  of  $2100  for  a  judgment  obtained 
agrainst  him,  and  owes  moreover  to  plaintiff  $227  for  house 
rent,  for  not  delivering  the  building  at  the  stipulated  time  ;  that 
the  sums  thus  paid  by  plaintiff  or  due  to  him  by  Twogood  ex- 
ceed $7000 ;  that  after  all  his  claims  under  the  building  con- 
tract were  thus  extinguished  by  payment  or  compensation, 
Twogood,  with  a  view  to  take  an  illegal  advantage  over  plain- 
tiff, made  a  simulated  assignment  of  his  contract  to  his  co- 
defendant,  Grossman,  who  combined  and  connived  with  him  for 
the  purpose  of  injuring  the  plaintiff;  that  although  the  defen- 
dants well  knew  that  nothing  remains  due  by  plaintiff  under 
the  contract,  they  illegally  and  tortiously  refuse  to  cancel  and 
annul  the  lien  resulting  from  it  to  the  great  injury  and  damage 
of  plaintiff;  the  petition  concludes  with  a  prayer  for  damages 
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EisTBHir   Dii.  and  for  tbe  erasare  of  the  inscription  taken  by  Twogood  on  the 
May,        u^  house.     Grossman  alone  answered,  averring  that  for  a  just 
BACB        and  legal  consideration  Twogood  did  assign  to  him  the  contract 
TwosooD  XT  AX-  mado  with  plaintiff;  that  allowing  all  just  and  reasonable  dedac- 
tions  there  remained  yet  due  on  said  contract  $3000,  which  he 
claimed  in  reconvention.     There  was  a  judgment  beloir  m  fa- 
vor of  plaintiff,  and  Grossman  appealed. 

There  is  an  admission  on  the  record  that  if  Grossman  is  en- 
titled to  recover,  the  amount  cannot  exceed  $1778.    The  sole 
question  then  for  our  decision  is,  whether  this  balance  dne  on 
the  building  contract  was  not  extinguished  and  compensated  by 
the  judgment  of  $2100  obtained  against  Twogood.    The  as- 
signment of  the  latter  to  Grossman  was  executed  on  the  8ih  of 
from  the  time  it  March ,  1638,  and  notified  to  the  plaintiflT  on  the  16th  of  April 
only  from  the  following.     It  is  dear  that  until  such  notification  took  place, 
mint  wniered  Twogood  continued  to  be  the  creditor  of  Plaintiff  for  $1778; 
thereon.  and  that  this  claim  was  subject  to  be  extinguished  by  compen- 

sation, in  case  the  plaintiff  became  Twogood's  creditor  to  an 
equal  amount;  Pothier^  traiU  des  obligaiionSj   VoL  2,  No. 

596. 

The  evidence  shows  that  the  suit  in  which  the  plaintiff  ob- 

So  where  the  ^^^^  ^^  judgment  against  Twogood,  commenced  in  October, 
pUintiff 's  de-  1937 .  ti^at  on  the  17th  of  March,  1838,  amicable  compounders 
anterior  to  no-  appointed  by  the  parties  rendered  an  award  in  favor  of  plain- 
fer  of  defen-  tiff  for  $2100 ;  and  that  this  award  was  homologated  and  made 
aminVt  him,*  it  ^^^  judgment  of  the  court  on  the  18th  of  April  following.  It 
and  *fflctinSaiA  ^  Contended  by  the  appellant  thlat  no  compensation  could  take 
it  as  aninstOke  place  because  the  judgment  against  Twogood  was  rendered 
ton  notwith-  only  two  days  after  notice  of  the  assignment  was  given  to  plain- 
transferred  it  to  tiff.  This  argument  assumes  that  the  indebtedness  of  Two- 
hefopethe'^S^  ^^^  *^  plaintiff  arose  out  of  the  judgment  itself,  and  did  not 
tiff      obtained  exist  before  its  rendition.     A  judgment  does  not  create  the  in- 

judg^ent  on  his  j      e 

demand.  debtedness  of  a  party ;  it  only  declares  it  to  exist,   fixes  its 

amount  and  ^cures  to  the  suitor  the  means  of  enforcing  pay- 
ment. But  in  this  case,  moreover,  the  judgment  rendered  on 
the  ISth  of  April  was  only  a  decree  confirming  the  award  in 
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favor  of  plamtiflTy  made  on  tlie  17th  of  March  preceding.     It  EimBN    Dii. 
was  this  decision  which  liquidated  the  rights  of  plaintiff  and       '^^*      ^1. 
fixed  the  extent  of  Twogood's  indebtedness  to  him ;  it  was  »>col»t'8  bxV 
final  between  the  parties  and  could  not  be  modified  by  the  court;   slotd  kt  ▲!« 
La.  Code,  arts.  3096,  3077.     The  plaintiff  then  became  the 
creditor  of  Twogood  for  $2100,  before  receiving  notice  of  the 
assignment  to  Grossman ;  and  the  claim  of  $1778  yet  due  un- 
der the  contract  was  extinguished  by  compensation ;  La.  Code, 
art.  2200. 

•  The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 


iriCOI.B'PS   EXECUTOR   vs.  GIiOYD    ET  AI^ 

▲FPBAL  tBOM   THV  COmnBGIAL  COUBT  Of  VBW  OUXANt. 

Where  the  defendants,  sued  as  drawers  of  a  draft,  plead  the  want  of  doe  notice, 
hat  admit  it  was  for  accommodation,  and  one  of  them  offered  to  give  endorsed 
notes  in  iMijment*  Held,  that  the  onuB  probandi  of  their  having  funds  in  the 
hands  of  the  drawees,  devolved  on  them. 

This  is  an  action  against  Gloyd  &  McDonnell  as  the  drawers 
of  a  bill  of  exchange  in  New  York  on  J.  &,W,  Gallaher,  of 
New  Orleans,  for  $3969,  which  was  duly  accepted,  payable 
nine  months  after  date,  and  protested  for  non-payment. 

The  defendants  admit  the  drawing  of  the  bill  but  rely  on  a 
want  of  due  notice  of  protest.     They  plead  a  general  denial. 

It  was  proved  the  bill  was  an  accommodation  acceptance  as 
admitted  by  one  of  the  drawers ;  who  also  offered  notes  in  pay- 
ment at  long  dates. 

It  appeared  in  evidence  that  the  notary  addressed  notices  of 
53        VOL.     xviii. 
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EAiTttf   Dii.  protest  to  the  drawers  in  New  York,  where  the  bill  was  made« 

^^y*  ^^^'    instead  of  New  Orleans,  where  they  resided. 
3ricoL»^8  XX  ».     ,pj^^  judge  a  qtiOj  however,  considered  them  bound;  that  if 
oionr»  n  au  ^j^^y  ^^  ^^^  j^^  notice  it  was  incumbent  on  them  to  show  they 
had  placed  funds  in  the  hands  of  the  drawees.    From  judg- 
ment against  them  the  defendants  appealed. 

Loeketi  4*  Micou^  for  plaintiff. 
F.  B.  Conrad,  contra. 

Martin,  J,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  drawers  of  a  bill  of  exchange 
protested  for  non-payment.  The  defendants  pleaded  the  ge- 
neral issue ;  there  was  judgment  against  them  in  solido,  and 
they  appealed.  McDonnell,  one  of  the  defendants,  having 
failed  and  made  a  cession  of  his  property  since  the  rendition 
of  the  judgment  in  the  court  below,  the  syndic  has  appeared 
and  made  himself  a  party  in  this  court. 

The  plea  does  not  deny  the  signature  of  the  defendants. 
Those  of  the  endorsers  and  the  protest,  were  duly  proved ;  bnt 
regular  notice  does  not  appear  to  have  been  given  to  the  defen- 
dants. It  is  however  shown  the  defendants  admitted  that  the 
draft  was  an  accommodation  one,  and  that  one  of  the  defen- 

IVbdv  the 

defendanu  raed  ^^nts,  with  the  knowledge  of  the  irregularity  of  notice,  of- 
Sr^L^T^d'tfi*  ^^^^  ^  S^^^  endorsed  notes  at  long  dates,  which  were  re- 

vant  ot  due  do-  fused, 
tioe,  but  ftdmit 

it  vat  for  an  The  judge  a  quo  has,  in  our  opinion,  correctly  conclnded 
andone of  th^' ^^^^  ^^®  foregoing  testimony  threw  upon  the  defendants  the 
ei^orted^  notes  ^^^^  probandi  of  their  having  had  funds  in  the  hands  of  the 
in    naymentt--  drawees,  and  that  they  suffered  in  any  delay  for  want  of  notice 

ontu  jtrobandi  of  protest. 

funds    in    the     It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadg- 

^^^,5J^^JJj!^mentof  the  Commercial  Court  be  affirmed  with  costs;  and 

ed  on  them.       jt  fg  further  ordered  that  the  portion  of  the  insolvent,  John 

M^Di^nnell,  be  paid  by  the  syndic,  R.  Brenan,  who  is  made  a 
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party  ia  this  courtt  out  of  the  estate,  in  due  course  of  adauais-  Eivrtav   Dib. 

^     .•  Afay,  1841. 

tration.  — -Z! 


BBieet  It  GO. 

■OOTIBLl  BT  AL. 


HBRMANN,  BRIGGS  *  CO.  tw.  HOOT8fiI.L  ET  AIi* 

APPBAL  FBOM  TBB  PAJUSH  OOUBT  PQB  THB  PABISK   ABD  CRT  OP 

MBW  OBUABI. 

Under  the  laws  of  MiMiaaippi  the  maker  of  a  note  has  the  right  to  oppose  against 
all  inbseqaent  endorsees,  the  same  equities  and  defences  which  he  may  hate 
against  the  original  payee. 

Where  the  hiU  of  sale  of  certain  slaves  expresses  it  was  for  coWi,  and  the  pur^ 
chaser  gave  a  note  for  the  balance  of  aocoont  due  the  Tendor,  including  the 
price  of  the  sUpes:  Held,  that  the  note  and  biU  of  sale  are  of  equal  dignity, 
and  no  other  eridence  being  produced  that  the  note  was  girea  through  error, 
the  legal  presumption  is,  it  is  justly  due,  and  that  no  cash  was  actually  paid  as 
•tated  in  the  bill  of  sale. 

This  is  an  action  on  a  promissory  note,  executed  jointly  and 
severally  by  Mrs.  A.  M.  Glasscock  and  John  Hootsell,  at 
Natchez,  on  the  27th  of  March,  1838,  payable  eight  months 
after  date,  to  the  order  of  Samuel  Cotton,  for  $1944  89, 

The  suit  was  commenced  by  attaching  property  of  Hootsell 
in  the  hands  of  Franklin  &  Henderson  in  New  Orleans. 

Hootsell  admitted  his  signature,  but  averred  the  note  was 
given  in  error ;  that  he  signed  as  surety  of  Mrs.  Amanda  M# 
Glasscock,  who  had  executed  it  at  the  instance  of  Samuel  Cot- 
ton, from  whom  she  had  purchased  a  negro  woman  and  child 
for  $1300 ;  that  Cotton  gave  a  bill  of  sale  expressing  it  to  have 
been  made  for  cash,  and  afterwards  made  out  an  account 
against  her,  including  the  $1300,  said  to  have  been  paid  in 
cash,  and  with  other  items  and  some  credits  allowed,  left  a 
balance  of  $1944  89,  for  which  the  note  was  given. 
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Eastkbv    Di8,      Mrs.  Glasscock  now  intervened  and  set  up  the  error  com- 
^^*  plained  of,  and  prayed  that  the  note  be  cancelled  as  having 

HERXANir,      been  executed  in  error. 

9«.  The  facts  on  which  the  case  mainly  turned  are  fully  set  out 


BOOTtfiLLBT  AI. 


in  the  opinion  of  the  court. 

The  Parish  Judge  was  of  opinion  that  the  bUl  of  sale 
was  evidence  of  the  price  of  the  slaves  having  been  paid  in 
cash ;  and  that  this  amount  being  included  in  the  accoant  for 
which  the  note  was  afterwards  given  was  error,  and  could  not 
be  recovered.  There  was  judgment  for  the  balance  of  $644 
89,  with  8  per  cent,  interest,  after  deducting  $1300,  the  price 
of  the  slaves.     The  plaintiffs  appealed. 

Grima  ^  Farrar,  for  the  plaintiffs. 

Maybin^  for  the  defendant. 

B.  N,  Sp  A.  N.  Ogdetiy  for  the  intervener. 

SimoUy  /.  delivered  the  opinion  of  the  court. 

Plaintiffs  seek  to  recover  $1944  89,  which  is  the  amount  of 
a  promissory  note  of  hand  subscribed  in  solido  by  the  defen- 
dant and  by  the  intervener,  Mrs.  A.  M.  Glasscock,  to  the 
order  of  Samuel  Cotton,  who  endorsed  it  over  to  the  plaintiffs. 

The  defence  sets  up  that  said  note  was  given  through  error 
under  the  following  circumstances:  that  on  the  21st  of  Decem- 
ber, 1836,  Cotton  sold  to  A.  M.  Glasscock,  the  intervenor,  a 
negro  woinan,  Patsey,  and  child,  for  the  sum  of  S1300,  which 
was  paid  in  cash  by  her  or  by  her  agent ;  that  having  had 
other  dealings  previously  and  subsequently  to  the  sale,  a  settle- 
ment took  place  between  them  at  Natchez  on  the  ^th  of 
March,  1838 ;  that  the  account,  made  by  Cotton  shows  a  ha- 
«  lance  of  $1944  89,  purporting  to  be  due  him  by  Mrs. 
Glasscock,  which  account  she  settled  by  giving  Cotton  the 
note  sued  on.  That  in  said  account,  said  Cotton  through 
error  or  design  again  charged  for  the  sum  of  $1300,  being  the 
price  of  said  slaves,  which  error  she  did  not  discover  and  was 
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entirely  ififnorant  of.     The  defendant  further  avers  that  he  Exmrnv    Dts. 
signed  the  note  as  security,  that  he  knew  nothing  of  the  error       ^^*       -1^ 
or  design  of  Cotton,  who  afterwards  passed  away  the  said   aJJ,™*|J'J.'j, 
note ;  but  that  according:  to  the  laws  of  Mississippi,  where  the  ^* 

transaction  took  place  and  where  the  parties  resided,  the  note, 
though  in  the  hands  of  plaintiffs,  is  subject  to  all  the  equity 
and  to  all  the  objections  which  existed  between  the  original         < 
parties. 

A  few  days  after  the  defendant's  answer  was  filed,  A.  M. 
Glasscock  intervened  to  oppose  plaintiff's  claim  on  the  same 
grounds  alleged  by  the  defendant.  The  Parish  Court  deducted 
the  sum  of  $1300  from  the  amount  of  the  note,  and  gave  judg- 
ment in  favor  of  the  plaintiffs  for  $644  89  only ;  from  which 
judgment  said  plaintiffs  appealed.  F'^Jfr^?*^* 

There  is  no  doubt  that  under  the  laws  of  Mississippi,  the  ma-  the  maker  of  a 

m  t,  11*1  •  11       1  uoie     has    the 

ker  of  a  note  has  the  right  to  oppose  agamst  all  subsequent  en-  right  to  oppose 
dorsees,  the  same  equities  and  defences  which  he  may  have  tSJJ!?t*codorI 
against  the  original  payee.  The  first  and  principal  inquiry  ^'ti^any"® 
therefore  will  be  whether  the  defendant  and  the  intervener  fe«M«»  vhich  he 

VDMJ  have 

have  adduced  sufficient  proof  of  the  facts  by  them  alleged  ai^inst  the  ori- 
against  the  plaintiffs'  right  of  recovery  ?  *•*     pftjee. 

In  support  of  their  defence,  they  have  produced  the  bill  of 
sale  from  Cotton  to  the  intervener,  in  which  it  is  stated  that 
^*  for  and  in  consideration  of  the  sum  of  thirteen  hundred  dol- 
lars to  him  in  hand  paid,  the  receipt  whereof  is  hereby  acknow- 
ledged, he  has  this  day  bargained,  &c."  The  next  evidence  is 
the  detailed  account  signed  by  Cotton,  which  was  the  founda- 
tion of  the  note  sued  on ;  said  account  is  composed  of  several 
small  sums,  which,  with  the  item  of  $1300,  stated  thus: 
**  1  negro  woman  and  child  got  last  January  6,  as  cash, 
$1300,"  make  the  aggregate  amount  of  $2090  26,  to  which 
adding  two  small  balances  of  account  for  the  years  1836  and 
1836,  and  upwards  of  $300  interest,  and  deducting  therefrom 
a  credit  of  $400  paid  on  the  day  of  settlement  (27th  March, 
1888)  make  the  very  same  amount  for  which  the  note  sued  on 
was  given.     The  defendant  has  also  introduced  the  testimony 
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&Ammw    Dn.  of  a  witness  to  show  Cotton's  hand  writmg  to  the  two  docu- 
^^'      ■!,  mentSf  and  particularly  to  prove  that  the  slaves  mentioned  in 
umMAiriv,     the  account  are  the  same  named  in  the  hill  of  sale. 

BMO«t  K  CO, 

V9,  From  an  inspection  of  the  account)  which,  as  we  have  aliea- 

dy  noticed,  is  composed  of  small  items,  except  the  sum  in  de- 
pute; and  from  the  circumstance  that  four  hundred  dollanin 
cash  were  paid  on  account  thereof  by  the  intervener  on  the  day 
of  settlement,  it  is  difficult  to  believe  that  she  would  have  f^iven 
her  note  for  the  balance  of  said  account,  including  therein 
f  1300  which  she  had  already  paid,  if  she  had  not  been  satisfied 
that  3he  owed  it.    No  attempt  has  been  made  to  introduce  any 
evidence  that  the  intervener  really  made  the  payment  of  the 
thirteen  hundred  dollars  mentioned  in  the  bill  of  sale ;  end 
this  was,  in  our  opinion,  necessary  to  destroy  the  presumption 
arising  from  the  fact  of  her  having  given  the  note  sued  on, 
which  must  be  considered  at  least  as  prima  facie  evidence  of 
biU  of  Mie  of  its  being  justly  due,  until  the  contrary  is  shown.     The  strength 
exprasMB  it  w«a  of  the  defence  however  is  that  the  bill  of  sale  itself  shows  the 
purdwtOT'*  gave  thirteen  hundred  dollars  to  havie  been  once  paid,  that  thb  cannot 
bftUmM  ^clf  «Ie!  ^  Contradicted  by  parol  testimony,  and  that  consequently  the 
eouDt,  dne  the  same  sum  must  have  been  charsfed  in  the  account  tbroniih 

vendor,     indu-  ° 

ding  thepHce  of  error  or  design.  This,  it  seems  to  us,  is  a  non  sequitur;  if  on 
that  the  note  and  the  oue  hand,  the  bill  of  sale  shows  that  the  $1300  were  paid; 
ofeqiill'digDiut  ^^  the  Other  hand,  th|  settlement  of  account  and  the  note  given 
and    no   other  f^j  ^j^^  balance  due  thereon,  prove  that  said  balance  is  due ; 

evidence    being  '   *^ 

prodoced  that  the  evidence  is  of  equal  dignity,  and  therefore  we  caimot  take 
given  through  the  acknowledgment  made  in  the  bill  of  sale,  as  conclusive 
praumpUon  ^;  proof  of  the  error  alleged,  when  we  have  a  counter  acknow- 
and  t£ifno  oTdi  lodgment  in  writing  that  the  sum  claimed  is  justly  due.  It  i« 
was      actually  q{  every  day's  occurrence  that,  in  the  ordinary  transactions  of 

paid  as  stated  in  -^        -^  -^ 

the  biU  of  m\e.  men,  deeds  of  sale  of  real  property  and  slaves  are  passed  for 
cash,  although  the  vendor  does  not  receive  a  cent,  and  that  the 
object  of  the  parties  to  such  sales  being  to  give  a  title  to  the 
purchaser  clear  of  mortgages,  the  vendor  takes  a  note  for  the 
amount  of  the  sale.  In  such  cases,  the  note  is  considered  as 
having  the  effect  of  a  counter^letter,  which  cannot  be  destroy- 
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ed  by  the  recital  in  the  deed  that  the  amount  of  the  purchase  KirrEair   Dn. 
money  was  actually  paid  in  cash ;  the  note  is  due  independent       ^*  **  ll 
of  the  sale  though  growing  out  of  the  same  transaction,  and     hmw^v, 

BAIffGt  9L  CO* 

the  only  consequence  against  the  vendor  is  that  he  has  no  ««. 

longer  the  power  of  exercising  his  mortgage  and  legal  priyi* 
lege.  In  the  absence  of  any  other  evidence,  we  may  fairly 
presume  that  the  note  sued  on  was  given  under  similar  circum- 
stances, and  giving  to  it  the  force  of  a  counter-letter,  we  shall 
naturally  suppct^e  that  the  parties,  by  settling  their  general  ac- 
count, and  the  intervenor  by  giving  her  note,  intended  to  pro- 
vide against  the  consequences  of  the  acknowledgment  contain- 
ed in  the  bill  of  sale,  and  to  secure  to  her  vendor  the  payment 
of  the  price  of  the  slaves.  We  think  that  the  defendant  and 
intervenor  have  not  satisfactorily  proven  their  allegations  and 
that  the  judge  a  quo  erred  in  giving  them  credit  for  the  sum  in 
dispute. 

This  view  of  the  case  renders  it  unnecessary  to  examine  the 
question  arising  from  the  bill  of  exceptions  taken  to  the  opi- 
nion of  the  lower  court,  rejecting  the  parol  evidence  offered 
by  plaintiffs  to  show  that  according  to  the  common  law  and 
statutes  of  Mississippi,  it  was  competent  for  them  to  inquire  into 
the  facts  of  non-payment  of  money  acknowledged  to  have  been 
received  in  a  written  instrument;  and  to  prove  that  in  fact  no 
money  had  been  paid  by  the  intervenor  to  Cotton  as  stated  in 
the  bill  of  sale.  But  the  evidence  itself  accompanies  the  re- 
cord, and  we  find  in  it  the  proof  of  an  important  fact  which  ap- 
pears to  us  to  be  unexceptionable,  to  wit :  "  that  the  bill  of  sale 
of  the  slaves  from  Cotton  to  A.  M .  Glasscock,  remained  in  tht 
hands  of  Cotton  till  after  the  settlement  of  accounts  above 
spoken  of,  and  that  it  remained  in  the  desk  of  said  Cotton  in 
his  store  till  after  said  settlement,  when  it  was  delivered  to  the 
said  A.  M.  Glasscock."  This  part  of  the  evidence  objected 
and  excepted  to,  does  not,  it  seems  to  us,  prove  any  thing  coU' 
trary  to  or  beyond  what  is  contained  in  the  written  instrument, 
but  goes  merely  to  establish  a  circumstance  relative  to  the  acts 
done  by  the  parties  independent  of  the  written  sale,  and  there- 
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EjLmmir    Drs.  fore  cannot  be  rejected ;  13  La.  Rep.<,  268.    l^his  testimony 
May,  explains  the  whole  transaction,  and  puts  it  before  us  in  its  true 

BBRMARN,     Ught ;  it  is  clear  that  the  intervener,  althousfh  the  slaves  had 
VB,  been  delivered  to  her,  never  was  put  in  possession  of  the  bill 

'  of  sale  containing  the  receipt  of  the  $1300  in  dispute,  until  she 
gave  her  note  to  Cotton  as  the  balance  due  by  her  in  conse- 
quence of  the  settlement  of  their  accounts ;  and  it  is  thereby 
obvious  that  she  had  not  paid  the  amount  of  the  purchase  mo- 
ney at  the  date  of  the  instrument,  and  that  it  was  only  after 
getting  her  note,  that  Cotton  gave  her  a  written  title  to  the 
slaves  by  her  purchased.  This  accounts  for  the  reason  why 
the  same  amount  was  carried  in  the  account  current  as  cask. 
Cotton,  by  giving  up  the  bill  of  sale  receipted,  considered  it  as 
cash  at  the  moment  of  closing  his  transactions  with  the  inter- 
venoT,  or  in  other  words,  as  an  advance  by  him  made  to  her, 
in  cash,  for  which  at  the  same  moment,  she  gave  him  her  note 
with  satisfactory  security. 

We  are  satisfied  that  the  defendant  owes  the  whole  amount 
of  the  note  sued  on,  and  that  the  intervener  has  failed  to  esta- 
blish the  error  by  her  alleged. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Parish  Court  be  annulled,  avoided  and  reversed; 
and  proceeding  to  give  such  judgment  as,  in  our  opinion,  ought 
to  have  been  rendered  by  the  inferior  court ;  it  is  ordered,  ad- 
judged and  decreed  that  the  intervener's  claim  be  rejected  and 
that  the  plaintifis  recover  of  the  defendant  the  sum  of  nine- 
teen hundred  and  forty-four  dollars  and  eighty-nine  cents,  with 
eight  per  cent,  interest  per  annum  thereon  from  the  30th  of 
November,  1838,  until  paid,  with  costs  in  both  courts  to  be  paid 
by  the  said  defendant  and  the  intervenor. 
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ROIIZAN  Mb  ROUZAlfS   CURATOB*  BASTZUff    Dis. 

May,    1841.  * 

APPEAL  nOM  TBB  OOITRT  OP  PHOBATXS  FOB  TH£  PARISH  AHD  CITT  OP  ==r==^ 

BOtrzAir 

NBW  OBLIAVS.  V9. 

BOUIAXr'8  GVBA- 

Tlie  testimooy  of  two  witoeaset  to  the  deolanitioDS  of  tke  deceased  &tlier  that  he  *^** 

owed  his  daaghter  (the  pbuntiff )  $500,  was  received  as  evidence  of  the  ex- 
isting debt,  although  there  was  an  attempt  to  discredit  the  testimonj. 

The  plaintiff,  Alexandrine  Rouzan,  alleges  she  loaned  her 
father  $600  in  his  life  time,  which  she  is  entitled  to  receive 
from  his  estate.     She  prays  that  her  claim  be  alFowed. 

The  curator  pleaded  a  general  denial ;  and  the  attorney  for 
the  absent  heirs  required  strict  proof  of  the  demand.    " 

Two  witnesses  were  called  by  the  plaintiff.  One  of  these, 
J.  Aguilard,  swore  positively  to  the  acknowledgment  of  the 
debt  by  the  deceased ;  and  the  other  declared  the  deceased  in- 
timated to  him  in  conversation  that  he  owed  the  money  to  his 
daughter. 

Attempts  were  made  to  discredit  Aguilard,  by  calling  wit- 
nesses who  declared  they  would  not  believe  him. 

The  Judge  of  Probates,  however,  considered  the  testimony 
sufficient  to  establish  the  demand,  gave  judgment  for  the  plain- 
tiff and  the  curator  appealed. 

Canorif  for  the  plaintiff. 

PreauXy  contra. 

Simon  y  «/.  delivered  the  opinion  of  the  court. 

« 

Plaintiff  seeks  to  recover  the  sum  of  (500,  which  she  alleges 
to  have  lent  to  her  father  in  the  month  of  June,  1895.  The 
answer  is  a  general  denial.  She  had  judgment  in  the  court  be- 
low, and  the  defendant  appealed. 

The  only  question  presented  in  this  case  is  one  of  fact.  Se- 
veral witnesses  have  been  examined  to  prove  the  plaintiff's 
claim ;  the  testimony  of  one  of  them  named  Joseph  Aguilard, 
estkblishes  positively  that  the  deceased  repeatedly  acknowledged 
that  he  owed  the  plaintiff  the  sum  of  five  hundred  dollars ;  and 
54        vot.     xvm. 
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Ek^KKs    Ihs.  this  evidence  is  corroborated  by  the  deposition  of  another  wit- 

^^^*  ^    J_  ness  who  proves, a  conversation  which  he  had  with  the  deceas- 

viLGox  ET  Ai.  ed,  in  which  he  intimated  his  indebtednes  to  the  plaintifi*.     An 

Hulc.        attempt  has  been  made  to  impeach  the  testimony  of  Aguilasd, 

and  to  discredit  him,  by  showing  that  he  ought  not  to  be  believed 

upon  oath ;  but  on  the  part  of  the  plaintiff,  several  individuals 

have  sworn  that  they  would  believe  him ;  and  after  hearing  all 

the  witnesses,  the  judge  aqua  was  of  opinion  that  the  plaintifi* 

was  entitled  to  judgment. 

It  does  not  appear  to  us  that  any  error  has  been  committed ; 
the  inferior  judge  saw  the  witnesses  testify,  had  a  full  oppor. 
tunity  of  judging  of  the  degree  of  credibility  which  could  be 
placed  in  their  testimony,  and  we  are  not  ready  to  say  that 
he  came  to  an  erroneous  conclusion  on  the  facts  disclosed  by 
the  evidence.         *** 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  Court  of  Probates  be  affirmed  with  costs. 


WDLCOX  ET  AI»  ««•  UClM, 

AVPKAL  mox  THB  COVWt  Of  THB  FIRST  JUDICIAL  DISTRICT. 

It  is  irregnlar  and  iUegal  to  set  aside  a  judgment  hj  default  to  permit  dilatocy  ex- 
oeptions  to  be  £led{  but  the  order  setting  aside  saeh  jadgment  cannot  be  tint- 
ed as  a  nullity  in  order  to  render  final  judgment  It  might  be  waJTed  and  (be 
exceptions  considered;  but  the  regular  way  was  to  rescind  the  order  ai  impro- 
perly made* 

This  is  a  suit  against  Huie;&  Hale  as  endorsers  of  a  note. 

Judgment  by  default  having  b6en  rendered  against  Hoie  on 
failing  to  answer,  the  next  day  his  counsel  filed  dilatory  excep- 
tions and  had  the  judgment  by  default  set  aside.     Three  days 
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afterwardst  the  plaintiff  on  proving  his  demand  had  final  judg-  fiASTsaii   D». 
ment  against  Huie  without  deciding  on  the  exceptions ;  the         ^*  ^    !l, 
court  disregarding  them  and  treating  the  order  setting  aside  the  ^^^'^^^  ^  ^*» 
judgment  by  default,  as  a  nullity.    From  this  judgment,  Huie.        ■«>• 
appealed,  who  is  alone  before  the  court. 

Josephs^  for  the  plaintiffs. 

Peyton  fy  Smithy  contra. 

Martin^  /.  delivered  the  opinion  of  the  court. 

The  defendants  being  sued  as  endorsers  of  a  promissory 
note,  failed  to  answer,  and  judgment  by  default  was  taken, 
which  on  motion  of  Hole's  counsel  was  set  aside  as  to  him,  on 
filing  dilatory  exceptions.  The  judgment  was  however  made 
final  against  him ;  the  judge  disregarding  the  exceptions,  and 
being  of  opinion  that  the  order  setting  aside  the  judgment  by 
default  was  a  nullity,  inasmuclras  it  was  not  granted  for  the 
purpose  of  putting  in  i^n  answer  to  the  merits  according  to  law, 
but  simply  a  dilatory  exception,  which  is  prohibited  by  the  28d 
section  of  the  act  of  1839,  amending  the  Code  of  Practice. 

It  appears  to  us  the  court  erred.  The  order  setting  aside  It  is  irregular 
the  judgment  by  default  was  erroneous,  but  not  a  nullity.  The  aside  a  jadg- 
plaintiflf  had  a  right  to  have  it  rescinded,  but  this  he  might  to*?isrmit*diia- 
waive,  and  the  cause  be  proceeded  in  to  judgment  on  the  ex-  J*^/  ^gj^.**?"! 
ceptions,   notwithstanding    the  order  remained    undisturbed.,  the  order  setting 

aside  such  judg^ 

This  would  have  required  him  on  the  exceptions  being  over-  ment  cannot  be 
ruled,  to  take  a  new  judgment  by  default,  unless  an  answer  iji^in  order^o 
was  filed.  Such  a  proceeding  would  have  been  more  circui-  rj^ffment  ^"it 
tous,  but  certainly  unexceptionable.    The  shortest  and  most  miAt  be  waived 

and  the  exoep- 

regnlar  way,  would  have  been  to  rescind  the  order,  allowing  tions  consider^ 
the  exceptions  to  be  filed,  as  having  been  improperly  made.  \si  ^av  w»Mto 
The  plaintifi*  has,  however,  chosen  to  pursue  a  still  shorter  J^*"/  ^^^ 
mode  of  proceeding,  which  appears  to  us  illegal.  perlymade. 

The  defendant,  Hale,  made  a  separate  defence  and  there  was 
a  verdict  and  judgment  against  him ;  and  both  defendants  have 
united  in  the  same  appeal.     But  by  an  agreement  on  file  sign^ 
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EAvmai    Dis,  ed  by  Hale,  '*  he  withdraws  his  pleas  herein,  and  as  far  as  his 
^^'      -I-  interest  is  concerned,  admits  the  correctness  of  the  judgment.*' 
MATomxTAL.       jj  jjg  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
HEWBv.      ment  of  the  District  Court  be  affirmed  as  to  the  defendant. 
Hale,  by  consent :   And  it  is  further  ordered  and  decreed  that 
said  judgment  be  annulled  and  reversed  so  far  as  it  relates  to 
the  defendant  Huie ;  and  the  case  remanded  for  further  pro- 
ceedings according  to  law ;  the  plaintifis  and  appellees  paying 
the  costs  of  the  appeal. 


MAYOR  ET  All   r«.  HENKBK. 

▲PFSIL  FROM  TBI  COUBT  OV  TBI  FIBfT  JUDICIAL  DIITBICT. 

The  payment  bj  the  olerk  of  a  court,  in  which  monej  is  deposited,  to  the  attor- 
ney of  the  party  entitled  to  receive  it,  is  a  good  pi^yment,  and  wiU  dischaijie 
the  clerk  from  all  liability. 

This  is  an  action  to  recover  from  the  defendant  the  sum  of 
$68,637,  which  the  plaintiffi  allege  he  failed  to  pay  over  to 
them,  out  of  a  larger  amount  which  had  been  deposited  in  the 
U.  S.  District  Court,  of  which  he  was  clerk. 

The  defendant  justified  and  explained  the  manner  he  had 
paid  over  the  large  amount  of  monies  and  notes  deposited  in 
the  U.  S.  District  Court  to  the  plaintiffs  by  order  of  saidcoart; 
averring  that  he  had  made  the  payment  to  the  plaintifis  or  their 
lawful  agent.  He  then  sets  up  a  balance  due  him  on  this 
transaction  for  commissions  amounting  to  $1386  20^  for  which 
he  prays  judgment  in  reconvention. 

The  principal  facts  involved,  are  that  the  city  recovered  a 
large  sum,  which  was  in  contest  with  the  United  States,  and 
deposited  in  court  to  await  the  event  of  the  suit. 
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Wlien  the  final  decision  ctuone,  the  attorney  for  the  plaintifis  £AtTBR2f    Dis. 
procured  an  order  of  court,  on  presenting  the  mandate  for  the       ^^*      -L. 
delivery  of  the  money  and  notes  in  contest  to  the  successful  *"'<>*  "  ^^ 
party.    The  defendant,  as  clerk  of  the  court,  gave  to  the  attorney       ■««». 
who  had  the  management  of  the  case,  checks  and  orders  on  the 
banks  where  the  money  and  notes  were  deposited ;  and  among 
them  two  checks  amounting  to  464,692,  being  the  principal 
part  of  the  sum  now  claimed.    The  attorney  gave  a  receipt 
therefor  as  attorney  and  agent  of  the  corporation  of  New  Or- 
leans; which  sum  the  evidence  showed  he  appropriated  to 
himself  for  the  amount  of  his  fee  in  the  case. 

On  the  evidence  produced,  there  was  a  verdict  and  judgment 
for  the  defendant,  -  allowing  him  his  reconventional  demand ; 
from  which  the  plaintiffs  appealed. 

Canon^  for  the  plaintifis  and  appellants,  contended  that  the 
attorney  had  no  authority  to  receive  this  money  ;  that  it  should 
have  been  paid  over  to  the  treasurer  of  the  city  of  New  Or- 
leans. The  agency  or  employment  of  the  attorney  was  spe- 
cial and  did  not  authorize  him  to  settle  the  claim  and  re- 
ceive the  money.  The  defendant  therefore  paid  in  his  own 
wrong. 

EtMtis  ^  OrymeSj  for  the  defendant. 

Martin^  J,  delivered  the  opinion  of  the  court. 

A  judgment  obtained  by  the  United  States  against  the 
Mayor,  Aldermen  and  inhabitants  of  the  city  of  New  Orleans, 
in  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  having  been  reversed  by  the  Supreme  Court 
of  the  United  States,  the  corporation  of  New  Orleans  became 
entitled  to  a  very  large  sum  of  money,  which  had  been  depo- 
sited in  two  of  the  banks  of  the  city  to  await  the  event  of  said 
suit.  A  member  of  the  bar  who  had  been  employed  by  the 
corporation  to  provoke  the  reversal  of  the  judgment,  on  filing 
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EAtTEBir    Dis.  the  mandate  of  the  Supreme  Coart  procured  an  order  from  the 
^^^*  District  Court  for  the  payment  of  the  money  thus  deposited 

XATOB  BTAx..  to  tho  crcdit  of  the  plaintifis  in  error;  and  obtained  from  the 
HSNHXR.      present  defendant,  then  clerk  of  the  said  District  Court,  two 
•  checks  amounting  together  to  the  sum  of  #64,G92  15,  which 
he  claimed  from  the  corporation  as  a  compensation  for  his  pro- 
fessional services  in  the  case.    The  present  suit  is  brought  to 
recover  this  sum  from  the  defendant,  as  having  been  impro- 
perly paid ;  and  the  plaintifis  are  appellants  from  a  judgment 
\      which  disallows  their  entire  claim,  and  gives  to  the  defendant 
the  sum  of  $1386,  on  his  reconventional  demand  set  up  in  his 
answer. 

The  counsel  forlhe  appellants,  besides  questioning  the  right 
of  the  attorney  to  receive  any  money  of  theirs,  have  laid  great 
stress  on  an  allegation  that  he  was  entitled  to  no  compensation 
from  them,  and  if  entitled  to  any,  to  a  very  small  sum  in  com- 
parison to  that  he  received. 

It  has  appeared  to  us  perfectly  useless  in  the  decision  of  this 
case,  to  inquire  into  the  claim  of  the  attorney  against  the  cor- 
poration ;  for  his  right  to  receive  the  money  resulted  from  his 
havin&f  been  employed  to  provoke  the  judcfment  under  which 

The  payment  &  r    j  r  j      © 

by  the  clerk  of  the  Corporation  became  entitled  to  the  money.  If  this  circum- 
moi^  m'  depo-  Stance  authorized  him  to  receive  the  whole  amount  of  the 
^^iy'^^S.l  judgmentit  is  immaterial  to  inquire  whether  the  part  which  was 
party  entitled  to  p^j^j^  jq  Jjjjj^  jjg  more  than  was  justly  due  to  him  for  his  fee. 

receive  it,  is  a  '^  j        j 

good  payment  The  Louisiana  Code,  article  2139,  provides  that  ^'  payment  to 
charge  the  clerk  an  attorney  at  law,  employed  to  sue  for  the  payment  will  dis- 
irom  au  iiaoui-  g]j^jgg  ^y^^  debtor,  although  the  attorney  be  not  specially  em- 
powered to  receive  the  debt.'*  It  is  therefore  clear  that  the 
attorney  derived  his  authority  to  receive,  from  his  employment 
to  procure  the  judgment  and  needed  no  special  authorization. 
The  defendant  and  appellee  consequently  paid  in  compliance 
with  an  order  of  court,  requiring  him  to  pay  the  money  which 
had  been  deposited  in  the  banks,  to  the  corporation  or  its 
agent ;  and  there  is  not  the  least  suggestion  that  he  did  not  act 
in  good  faith. 
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Neither  party  has  drawn  our  attention  to  the  plea  in  recon-*  eastebh    Dis. 
yention,  or  complained  of   the  judgment  rendered  thereon.    ^^^*  ^^^' 
We  have  not  thought  it  our  duty  to  look  into  it.  clarkb  st  ux. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg*  nBBin«''t  ihs. 
ment  of  the  District  Court  he  affirmed  with  costs. 


CXARKE  £T  mt.  99.  mtBAtBH^S  HfSimANCB  COMPANY. 

▲FPXA.L  TBOX   TBI  COHMXRCIIL  COURT  OT  HBW  ORI.SAVB. 

The  hasbandhasthe  pover  of  adminiBtering  the  estate  of  his  wife,  whether  it  be 
dotal  or  paraphernal,  particularly  her  moyeable  property. 

As  the  administrator  of  his  wife's  property,  the  hasband  has  sadi  an  interest 
and  right  tiierein  as  authorizes  him  to  insure  it  even  in  his  own  name,  without 
deelaring  the  nature  and  extent  of  his  interest 

Where  the  poliej  has  reference  to  fomitnre  generally,  in  a  house  which  is  de- 
scribed, without  mentioning  that  part  of  it  was  stored  in  the  garret,  it  is  sqipl- 
eient  to  authorize  a  recovery  for  the  loss. 

This  is  an  action  on  a  policy  of  insurance.  The  plaintiff  and 
wife  allege  that  insurance  was  effected  on  a  large  quantity  of 
furniture,  in  a  house  in  the  city  of  Lafayette,  huilt,  the  lower 
story  of  hrick  and  the  second  of  wood ;  said  furniture  helong- 
ing  to  them,  amounting  to  ilOOO. 

The  defendants  averred  that  hy  the  policy,  insurance  only 
was  effected  on  the  property  of  J.  Calvit  Clarke,  the  husband, 
and  that  the  furniture  alleged  to  be  destroyed  was  the  property 
of  the  wilie  and  not  covered  by  the  policy ;  that  it  was  only  in- 
tended to  insure  such  furniture  as  was  in  use  in  the  house, 
such  as  beds,  tables,  &c.,  which  would  easily  be  removed  in 
case  of  fire ;  but  that  most  of  the  furniture  for  which  indemnity 
is  claimed  was  stored  in  a  garret  and  is  not  embraced  by  the  de-^ 
scription  in  the  policy  of  insurance. 
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BisTEHir    Ui».     Upon  these  pleadings  and  issues  the  cause  was  principally 

^y'  "^'-     tried.     . 
cLABCK  IT  vx.     jj  showu  bv  the  evidence  that  Mrs.  Clarke  had  been 

VSm  J 

TinEMBH'8  ms.  tjje  keeper  of  a  boarding  house  in  Julia  street,  but  had  remov- 
ed  to  a  small  house  in  Lafayette ;  and  that  a  portion  of  the  fur- 
niture not  immediately  or  constantly  used  was  stored  in  the 
garret.  The  policy  was  taken  out  in  her  husband's  name  and 
the  house  and  furniture  fully  described.  The  fire  and  loss  of 
property  was  proved  within  the  time  of  the  policy. 

The  District  Judge  was  of  opinion  $750  would  replace  the 
loss  and  damage,  gave  judgment  for  that  sum,  from  which  the 
defendants  appealed. 

Roselius  8f  Clarke^  in  propria  persona,  for  the  plaintifis  and 
appellees. 

Lockett  fy  MicoUj  for  the  defendants. 

Simon,  J.  delivered  the  opinion  of  the  court. 

Plaintifis  sue  for  the  recovery  of  the  sum  of  thousand  dol- 
lars, which  is  the  amount  of  a  policy  of  insurance.  They  al- 
lege that  in  consequence  of  the  loss  and  destruction  by  fire  of 
a  certain  quantity  of  household  furniture  contained  in  their 
dwelling  house  ;  which  furniture  was  corered  by  the  said  po- 
licy, to  the  aforesaid  amount  of  $1000,  they  are  entitled  to 
claim  indemnity  from  the  underwriters  to  the  full  amount  of 
the  policy.  Defendants  plead  that  the  insurance  declared  on 
was  effected  only  on  the  property  of  J.  C.  Clarke,  and  that 
the  loss  occurred  was.  on  the  separate  property  of  his  wife, 
which  was  not  insured.  That  the  loss  ocurred  on  ptoperty 
not  embraced  in  the  description  of  the  policy ;  that  an  officer 
was  sent  to  the  house  containing  the  property  offered  for  insu- 
rance, for  the  purpose  of  examining  into  the  situation  and  value 
of  the  said  property,  and  that  none  of  the  property  for  the  loss 
of  which  indemnity  is  claimed  was  shown  to  the  officer.  They 
further  aver  that  the  property  in  question  was  not  required  for 
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the  ordinary  purposes  of  plaintifis'  family^  and  was  not  used  EMmii  Du. 
by  them  as  household  furniture ;  that  the  same  was  stored  in  a  .  ^^*  -L 
ffarret  of  the  house ;  that  if  the  same  had  been  shown  to  their  ".^Mt*  «t  ux. 
inspector  for  insurance,  a  larger  premium  would  have  been  re-  naxMui's  «ihi. 

CO 

quired;  and  that  when  the  fire  took  place,  if  the  furniture 
had  been  shown  to  be  in  that  part  of  the  house,  or  if  notice 
had  been  given  to  the  firemen,  there  was  ample  time  for  the 
removal  of  the  same,  and  the  same  would  have  been  removed 
and  saved. 

The  lower  court  gave  judgment  in  favor  of  the  plaintifis  for 
seven  hundred  and  fifty  dollars ;  from  which  judgment  the  de-  ^ 

fendants  appealed. 

The  ofler  or  application  for  insurance  signed  by  J.  C.  Clarke, 
says  that  '*  insurance  is  wanted  for  one  year  on  household  fur- 
niture, looking  glasses,  beds,  &c.,  to  the  amount  of  one  thou- 
sand dollars,  contained  in  a  house  in  Lafayette  city,  on  Belle- 
garde  street,  built,  this  first  story  of  bricks,  the  second  and  gar- 
ret of  wood  and  covered  with  slate."  There  is  an  accidef^tal 
variance  between  the  ofier  and  the  policy  with  regard  to  the 
description  of  the  house  ;  several  witnesses  have  been  heard 
to  establish  all  the  circumstances  relative  to  the  fire,  the  extent 
and  value  of  the  loss  and  damage,  and  the  situation  of  the  fur- 
niture in  the  different  rooms  of  the  house,  and  particularly  in 
the  garret  where  a  certain  quantity  of  it  was  stored.  The  evi- 
dence shows  also  that  this  furniture  was  occoasionally  used,  as 
it  was  wanted ;  that  the  house  was  small  and  the  family  very 
large,  in  consequence  of  which,  said  furniture  was  taken  up 
stairs,  and  only  brought  down  when  it  was  to  be  used,  and  it 
is  also  established  that  the  propei!ty  which  was  lost,  destroyed 
or  damaged,  belonged  to  Mrs.  Clarke,  who  formerly  kept  a 

boarding  house.  The  husband 

The  main  ground  of  defefnce  set  up  by  the  underwriters  is  adtninistering 
that  the  furniture  did  not  belong  to  Clarke,  but  was  the  property  ^ife^'wh^ther  u 
of  his  wife,  and  that  therefore  he  had  not  himself  any  insurable  ^®  hernaf"^  ^ 
i^rest  in  the  policy.    It  is  perfectly  clear  that  the  husband  has  ticuiarty      her 
the  power  of  administering  the  estate  of  his  wife,  and  par-  perty. 
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Eastbrh  Dis.  licularly  her  moveable  property,  and  to  act  in  his  own  indi- 
■  ■    °^'  ridual  name  with  regard  to  the  said  administration.    If  the 

CLABKE  ET  VT.  ^fg'g  property  be  dotal,  the  husband  alone  has  the  administra- 
nsKMBE's  nrs.  tion  of  it,  although  the  wife  remains  the  proprietor  thereof; 

COa 

La.  Code  J  art,  2390 ;  and  if  on  the  contrary,  her  estate  is  pa- 
nistrator  of  his  raphemal,  it  is  considered  to  be  under  the  management  of  the 
ihehuB^im^^haB  l^nsband,  unless  it  be  administered  by  the  wife  alone  and  sepa- 
such  an  interest  ratelv  ;  Wem,  art.  3862 ;  which  is  not  shown  to  be  the  case  in 

and  right  there-  j  '  ' 

in  as  authorizes  the  present  instance.  Clarke  had  therefore  such  interest  and 
even  in  his  ovn  right  in  the  fumiture,  as  necessarily  authorized  him  to  insure 
dedaring^'  Se  ^^  ^^^^  ^^  ^^  ^wn  name,  without  its  being  necessary  for  him 
?•*"■*  J?**,  t*"  to  declare  the  nature  and  extent  of  his  interest. 

tent  of  his  inte- 
rest The  next  ground  is  that  no  information  as  to  the  exact  situa- 

Where  the  tion  of  the  property  had  been  given  by  the  plaintiff,  and  that 
enoeTo  furnTtme  ^^^  ^^  ^&s  increased  by  the  furniture  being  stored  in  a  garret 
fousT  whiciT  is  ^^^  which  it  was  difficult  to  remote  it.  This  objection,  is,  in 
described,  with-  our  Opinion,  Untenable.     The  policy  of  insurance  was  made  in 

out    mentioning  *         ^ 

that  part  of  it  reference  to  the  fumiture,  &c.,  generally  contained  in  the 
garret,  it  is  saffi-  house  in  which  the  plaintiffs  resided,  without  any  distinction  or 
iir^^r^T^  exception  as  to  the  particular  rooms  in  which  said  fumituie 
for  the  loss.        ghould  be  kept.     The  description  of  the  house   given  in  the 
written  application,  shows  that  the  underwriters  were  informed 
that  there  was  a  garret ;  and  although  this  was  not  inchided  in 
that  part  of  the  policy  in  which  the  house  is  described,  we 
think  it  was  the  duty  of  the  defendants  or  of  their  inspector  to 
look  into  all  the  matters  or  circumstances  necessary  to  ascer- 
tain the  nature  of  the  risk.    The  garret  was  a  part  of  the 
house,  to  be  used  by  the  inmates,  as  weD  as  any  other  apart- 
ment; there,  they  were  in  the  habit  of  storing  the  furniture 
which  they  did  not  want  for  their  daily  use,  and  we  are  unable 
'to  see  any  reason  why  such  furniture  should  be  excepted  from 
the  general  effect  of  the  policy.    If  the  underwriters  were  igno- 
rant of  this  fact,  they  must  attribute  it  to  their  own  fault  or  ne- 
gligence. 

On  the  whole,  we  think  the  judge  a  quo  did  not  ei^in 
giving  judgment  in  favor  of  the  plaintiffs,  and  in  allowing  them 
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seven  hundred  and  fifty  dollars  for  the  loss  and  damage  by  them  £Arrfiui    Dm. 
sustained.  ^y*  ^^^' 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg-  °^'*^  ^  ^®* 
ment  of  the  Commercial  Court  be  affirmed  with  costs.  hbvitiw. 


BB 


OAKBY   diB  CO.  tw.  HENHEir. 

APPBAL    raOH  THI  PARMB  OOUBT   FOR  THB  PABI8K   AMD  CITT  OF 

NBW  OBLBAMB. 

Where  tlie  tetdmony  is  initiJBcaent  ta  ihow  elearly  thtt  the  note,  endorsed  by 
defendant,  wai  altered  after  its  ezeention,  by  addii^  the  words  "  payable  at  the 
Union  Bank,"  he  oannot  exonerate  himself  from  his  endorsement 

This  is  an  action  against  the  endorser  of  a  promissory  note. 

The  defence  w^»that  after  it  was  endorsed,  the  maker,  with- 
out the  consent  and  knowledge  of  the  endorser,  altered  the  te* 
nor  of  said  note  by  adding  the  following  words,  **  payable  at 
the  Union  Bank." 

The  evidence  failed  to  prove  the  fact  of  the  alteration,  re- 
lied  on  in  the  defence ;  and  there  was  judgment  both  in  the 
City  Court,  and  in  the  Parish  Court,  to  which  the  case  had 
been  taken  on  appeal,  for  the  plajntiffsy  from  which  the  defen. 
dant  appealed. 

Z.  C  Duncan^  for  plaintiffs. 

Drf0ndani  in  propria  persona. 

Simon^  J,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  endorser  of  a  promissory  note  of 
hand,  drawn  by  one  F.  W.  Lea;  his  principal  defence  is  that 
he  did  not  endorse'  a  note  of  the  form  stated  in  the  plaintiffs* 
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EisTEftv    Di8.  petition.    There  was  judgment  against  him  in  die  City  Court, 
^^'  and  an  appeal  haying  been  by  him  taken  to  the  Parish  Court, 

oAKST  &  GO.   a  second  judgment  was  rendered  against  him,  from  which  he 
HEKNEir:       took  the  present  appeal. 

It  is  urged  that  the  words  ^^ payable  at  ike  Union  Bank  of 
Louiaiana^**  written  as  the  last  part  of  the  body  of  the  note, 
were  so  written  after  said  note  had  been  executed  and  endorsed, 
and  that  said  note  was  not  originally  made  payable  at  any  par- 
ticular domicil.  In  support  of  this  position,  a  witness  was  ex- 
amined, who,  without  being  presented  with  the  note  in  ques- 
tion to  prove  its  identity,  testifies  that  said  note  was  giyen  to 
one  John  Kern  for  furniture  bought  by  Lea  &  Kimball;  that 
it  was  agreed  between  Lea  d>  Kimball  that  no  note  given  by 
either  party  should  be  made  payable  at  any  particular  place  as 
a  bank  ;  that  at  the  time  witness  saw  the  note,  it  was  endorsed 
by  defendant;  that  he  did  not  discover  that  it  was  made  payable 
at  any  particular  place ;  th^t  after  the  note  was  traded  to  Kern, 
he,  said  Kern,  informed  witness  that  he  had  got  Lea  to  fix 
it  and  make  it  payable  in  New  Orleans;  and  that  witness 
does  not  know  that  said  note  was  made  payable  in  New  Or- 
leans. 

From  an  inspection  of  the  note  sued  on,  which  is  clearly 

shown  to  be  in  one  and  the  same  hand  writing,  we  are  unable 

to  discover  that  any  addition  or  alteration  was  ever  made  to  it 

after  its  execution;  the  signature  of  the  drawer  appears  to  have 

been  made  after  the  whole  body  of  the  note  was  written ;  and 

the  vague  testimony  of  the  only  witness  who  was  examined,  is 

ceatimonj  is  iQ-  not,  m  our  Opinion,  sufiicient  to  justify  the  belief  that  said  note 

show      clearly  ^^  i^ot  originally  made  payable  at  the  elected  domicil  at  which 

dOTiS^by  defe^  the  demand  of  payment  was  made.     This  testimony  might 

daDt,waB  altered  perhaps  Serve  to  raise  a  suspicion,  but  this  is  certainly  insuffi- 

after  its  execu-    .  .  ,       -       , 

tion,  by  adding  cient  to  entitle  the  defendant  to  the  discharge  of  his  obligfation 
able     at     the  ^  endorser  of  a  note  of  the  dishonor  of  which  he  is  shown 

heoamiot CTone^  *^  ^^^^  ^^  ^^^  ^^^  ^^S^^  notice ;  and  as  the  case  stands,  we 
rate       himself  Qj^gt  come  to  the  Conclusion  that  he  has  faiM  to  make  out  his 

trom     nis    en- 
dorsement,        defence.  .  . 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg-  Eastkew    D» 
ment  of  the  Parish  Court  he  affirmed  with  costs.  .■^'  .     l- 

AUXlf 
AHirOUIL, 


APPEAL  PROM  THK  CITT  COUBT  OP  HEW  OBLBAHS. 

OMDages  for  a  firivoloaB  appeal  oannot  be  aUowed  vhen  the  dismiiaal  of  the  ap- 
peal 18  insisted  on  bj  the  appeUee. 

The  appeal  will  be  dismissed  when  the  record  is  incomplete,  and  eontains  no- 
thing for  the  eoart  to  act  on. 

This  is  a  suit  against  the  maker  of  three  promissory  notes 
amounting  to  $500,  protested  for  non-payment.  There  was 
judgment  hy  default  made  final. 

The  defendant  came  forward  and  averred  he  had  made  a 
cession  of  his  property  and  was  not  liahle  to  be  sued ;  and 
prayed  an  appeal. 

The  record  comes  up  without  any  evidence  except  the  notes 
and  protests.  The  other  testimony  was  not  taken  down. 
There  is  no  bill  of  exception,  assignment  of  errors,  or  state- 
ment of  facts. 

Redmond,  for  the  plaintiff,  insisted  the  appeal  was  frivolous 
and  taken  solely  for  delay  and  prayed  that  it  be  dismissed ;  and 
that  the  defendant  be  condemned  to  pay  ten  per  cent,  damages 
on  the  amount  of  the  judgment. 

Eymoj  for  the  defendant  and  appellant. 

Martin,  •/.  delivered  the  opinion  of  the  court. 

In  this  case  the  dismissal  of  the  appeal  is  asked  on  the 
ground  that  the  record  comes  up  in  such  a  shape  as  precludes 
an  examination  of  the  case  on  its  merits. 
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Bastkrit    Ois.      Damages  are  prayed  on  the  ground  ibat  the  appeal  is  fiivo- 
May»  ^^^|-_  Iqus  and  taken  for  delay,  but  we  are  of  opinion  that  they  can- 
CALDWKLL  &    ^ot  bo  allowod  when  the  dismissal  of  the  appeal  is  insisted  on 
va,  by  the  appellee. 

XOLTB  ET  A£. 

We  have  examined  the  record  and  find  it  incomplete.  The 
certificate  of  the  clerk  shows  that  it  does  not  contain  all  the 
evidence  and  there  is  no  bill  of  exception,  statement  of  facts, 
or  assignment  of  errors. 

The  appeal  is  therefore  dismissed  with  costs. 


CAUDiWELIi  A  HICKBY  Vtf.  VCNLTE   BT  AL* 

APPEAL  FROM  THE  COUBT  OF  THE  FIRST  JUDICIAL  DI8TEICT. 

Parties  must  enfo|-ce  their  rights  Id  courts  of  justice,  according  to  the  fiMrma  pre- 
scribed by  law,  or  they  will  fail ;  however  clear  are  their  rights. 

So  an  order  on  ^mishees  to  pay  money  into  court,  obtained  ex  parte  and  with- 
out preTious  notice,  cannot  be  enforced. 

The  plaintiffs  allege,  the  defendant,  Nolte,  is  indebted  to 
them  in  a  large  sum,  and  has  property  or  effects  in  the  hands  of 
Kirkman,  Abemethy  &,  Hanna,  and  that  his  residence  is  out 
of  the  State  and  unknown  to  them.  They  pray  for  an  attach- 
ment and  citation  of  the  garnishees.  The  latter  admitted  a 
balance  in  their  hands  due  to  Nolte  of  t3883,  attached  by  Lam- 
beth &  Thompson. 

The  Citizens  Bank,  under  certain  arrangements  between  the 
plaintiffs,  Lambeth  &  Thompson,  and  other  creditors  of  Nolte, 
by  counsel  moved  the  court  and  obtained  an  order,  ex  parte, 
on.  the  garoishees,  tp  pay  the  amount  in  their  hands  into  court, 
subject  to  the  disposition  of  thd  Bank.  The  gamiBhees  ap- 
pealed. 
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RoseHua  ^  CMma  for  the  Bank  and  appellees.  EAfrmir   Dis. 

May,  1841. 

Eltvyn,  for  the  appellant.  cAt.i»wKLt.k 


Garland^  J.  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  attachment.  The  garnishees 
answered  under  oath,  saying  they  were  indebted  to  Nolte  in  the 
sum  of  $3883  30 ;  and  that  they  had  been  cited  in  a  suit  oom- 
menced  by  Lambeth  &  Thompson  in  another  court. 

Sometime  after  this  answer^  the  plaintiffs  and  a  number  of 
other  creditors  of  Nolte,  made  a  proposition  to  the  Citizens 
Bank,  which  was  accepted,  by  which  the  Bank  was  to  advance 
the  amount  of  the  various  claims  against  Nolte,  and  to  take  all 
the  property  and  assets  attached,  to  be  sold  and  administered 
for  the  general  benefit ;  various  stipulations  as  to  liabilities  and 
partition  are  made,  with  which  we  have  nothing  to  do  at  pre- 
sent. It  was  also  stipulated  that  all  suits  pending  should  be 
dismissed  at  the  costs  of  the  plaintiffs,  but  this  clause  is  modi- 
fied by  a  subsequent  one,  which  says  '*  all  attachments  of  other 
property  than  cotton,  shall  continue  in  full  force  for  the  bene- 
fit of  the  creditors  attaching  the  same,  in  case  the  bills  drawn 
in  their  favor  shall  not  be  paid  in  full.*'  Some  short  time  after 
this  agreement,  the  plaintiffs,  Lambeth  &  Thompson  and  Nolte 
signed  another  agreement,  in  which  it  is  stipulated  that  the 
money  owing  by  the  garnishees  shall  be  paid  over  by  them  to 
the  Citizens  Bank  to  be  credited  hereafter  to  such  party  as  shall 
appear  to  be  entitled  to  it.  Armed  with  these  documents,  the 
counsel  for  the  bank  moved  the  District  Court,  without  notice 
to  the  garnishees,  for  an  order  that  they  pay  the  amount  into 
court,  subject  to  its  future  order,  which  was  decreed,  and  the 
garnishees  appealed. 

That  the  garnishees  owe  the  money  is  admitted  on  their 
oath,  that  those  having  claims  on  it  have  agreed  it  should  be 
paid  to  the  bank  is  unquestionable,  and  that  in  good  faith  and 
honor  the  garnishees  should  have  paid  it  over  is  in  our  opinion 
equally  undoubted.     We  regret  that  the  precipitancy  of  the 


BICKRT 
VOLTB  BT  AL. 
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BisTXBir  Dis.  counsel  for  the  Bank*  prevents  us  from  now  compelling  these 
May,  18  1^  garnishees  to  pay  the  amount  with  interest  and  damages.  But 
coiT  &  CO.     clear  as  rights  maybe,  parties  must  enforce  them  in  the  manner 

cHABBoiririT  KT  proscribed  by  law.  No  one  has  a  right  to  go  into  a  court  of 
Parti         .justice  and  have  an  order  or  judgment  reiidered  against  his 

enforce      their  debtor  without  notice,  to  bring  the  money  owing  into  court  on 

rights  in  courts 

of  iuatice,  ac-  4  fixed  day,  as  has  been  done  in  this  case.  The  Citizens  Bank 
formT^>rescrib-  bad  a  right  to  sue  these  garnishees  as  being  vested  with  the 
SSey^^wiH^'fkih  ^^^^  ©f  all  the  parties,  or  it  might  have  intervened  in  the  case 
however    dear  ^  directed  by  articles  389  and  390  of  the  Code  of  Practice, 

are  their  rights.  '' 

So  an  order  and  the  10th  Section  of  the  act  of  1826,  amending  the  said 
pay  money  into  Code ;  Session  acts,  p.  172.  We  are  bound  to  reverse  the 
er^'^par<«*'*nd  judgment  of  the  District  Court,  but  as  we  think  speedy  justice 
^ws"*  noSoT  s^<>^l^  ^®  Aezk  out  to  the  appellants,  we  will  in  conformity 
cannot  he  en-  ^jth  the  powers  Vested  in  the  court  by  article  906  of  the  Code 

forced.  *  ni       i  i 

of  Practice  remand  the  case  to  enable  the  Bank  to  intervene 
in  the  suit,  if  it  chooses  or  can  do  so,  and  obtain  the  money 
acknowledged  to  be  due. 

The  judgment  of  the  District  Court  is  therefore  annulled 
and  reversed,  and  it  is  further  ordered  that  this  case  be  remand- 
ed to  the  District  Court  to  be  proceeded  in  according  to  law ; 
the  Citizens  Bank  paying  the  costs  in  this  court  and  the  court 
below. 


COIT  A  CO.  «••  CHARBOKITBT  fiT  AX*. 

'  APPKAL  FROX   THS  COXXXRCIAL  COURT  OF  VXW  ORLSAKS. 

The  defendants,  sued  as  endorsers,  failed  in  proving  their  defenee,  and  jadgmmt 
ag;ainst  them  was  affirmed. 

This  is  an  action  against  the  endorsers  of  ar  promissory  note 
for  tlOlO,  signed  by  C.  Parlange. 
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The  defendants  severed  in  their  atiswetsi  l>Qt  admitted  their  Ba«t»ui   Dis. 

signatures  and  pleaded  novation ;  averring  the  plaintifis  had  re-       *'^' 
ceived  goods  and  a  new  note  fot  the  original  debt.  ^"^  ^' 

On  the  tfial  evidence  was  ofiered  to  prove  the  maker  of  the 
note  had  sent  t900  worth  of  drilling  and  a  note  for  $1000,  endors- 
ed l)y  Materre,  in  lieu  of  and  to  take  up  the  note  sued  on.  The 
plaintiffs'  witnesses  proved  that  this  arrangement  Aever  took 
^fiect;  the  drilling  and  note  offered,  wei'e  not  accepted  or  re- 
ceived by  the  plafntifis. 

There  was  judgment  for  the  plaintiffs  and  the  defendants  ap- 
pealed. 

L.  Peiree^  for  the  plaintiffs. 

Ptpiiij  conttai 

Martin^  J.  delivered  the  opinion  of  the  court. 

The  defendants,  sued  as  endorsers  of  a  promissory  note,  se- 
vered in  their  answers,  admitted  their  signatures  as  endorsers, 
and  pleaded  novation.  There  was  judgment  against  them  and 
they  appealed.  ^ 

The  case  has  been  submitted  to  us  without  an  argument. 
A  close  examination  of  the  evidence  has  satisfied  us  that  the 
Judge  of  the  Commercial  Court  did  not  err  in  concluding  that 
the  defendants  had  failed  in  establishing  their  defence. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Commercial  Court  be  affirmed  with  costs. 


M  VOL.       XVIII. 
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EAvrnur     Dn.  HAIX  «Wb  GAIBNlffUB  BT  AI* 

^May,   1841. 

■^       .  IPPEAL  FROM  THE  PABI8B  COURT  FOB  THE  PABIBH  AKD  CITT   OP 

BALL 
«•.  HKW  OBLBAKt. 

•AllMVIBVriLlr^ 

Where  a  partner  accepts  a  draft  in  the  name  of  the  firm,  bat  which  is  for  hia  tndi- 
▼idaal  benefit,  on  payment,  the  other  partner  may  be  subrogated  to  the  credi- 
tor's rights  and  recover  the  amount  from  his  co-partner. 

This  case  comes  up  from  a  judgment  dissolving  an  injaiic- 
tion  which  L.  R.  Gaiennid  had  obtained  to  arrest  and  enjoin  an 
execution,  taken  out  against  him  for  $1717  56,  and  costs,  in 
the  name  of  the  plaintiff,  who  had  been  paid  his  debt  by  C. 
Deneuf  bourg,  and  subrogated  the  latter  to  all  his  rights  against 
Gbiienni^. 

The  evidence  shows  that  while  Gaienni^  and  Deneofbourg 
were  commercial  partners,  Gaiennie  accepted  a  draft  drawn  hj 
one  CM.  Dougherty  on  said  firm,  which  was  for  his  indiFidnal 
benefit.  The  plaintiff  being  the  holder  of  this  draft,  sued  the 
firm  after  its  dissolution ;  obtained  judgment  and  issued  execu- 
tion, which  was  stayed  by  plaintiff,  and  Deneufbourg  paid  the 
amount  and  was  subrogated  to  Hallos  right  in  the  said  judg- 
ment. Gaienni^  in  the  meantime  appealed  to  the  Supreme 
Court  but  was  not  joined  by  his  co-partner  and  co-defendant. 
See  the  case  in  15  La.  Rep.,  439. 

Deneufbourg  sued  out  a  second  execution  against  Gaienni^ 
for  the  whole  amount.  The  latter  enjoined  it,  alleging  he  was 
liable  for  only  one-half. 

Deneiifbdurg  implied  that  the  iitSi  accepted  by  Gaienni^ 
was  for  his  individaal  benefit  and  he  alone  is  bound  to  pay  and 
refund  the  amount  thereof. 

There  was  judgment  for  th^  plaintiff,  dissolring  the  injunc- 
tion with  damages  and  Gaiennie  appealed  < 

Canon,  for  the  plaintiff  imd  appellee. 
C.  Jitnin,  for  L.  R.  Gaiennie,  appellant. 

Morphy,  J,  delivered  the  opinion  of  the  court. 
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Gaieimi^y  one  of  the  defendants  appealed  from  a  judgment  EA$TEmir  Dit. 
in  solido  against  him  and  his  former  partner  and  co-d,efendant,  ^°y*  '^^' 
Deneufbourg ;  this  appeal  has  been  disposed  of  at  a  former  "^^^ 
term  of  this  coart ;  see  15  La.  Rep.,  499.  During  the  pen-  «Aun2ris  et  ax.. 
dency  of  this  appeal,  an  execution  issued  against  Deneuf- 
bourg, who  had  not  joined  in  it.  He  paid  the  amount  of  the 
debt  and  receiyed  from  Hall  a  subrogation  to  all  his  rights  un- 
der the  judgment.  Being  thus  subrogated,  Deneufbourg  took 
out  ayieri  facicu  against  Gaienni^  for  the  whole  sum.  The 
latter  enjoined  the  execution  of  this  writ  on  the  ground  that  he 
was  liable  only  for  one-half  of  the  amount  of  the  judgment 
which  he  avers  that  he  offered  to  pay  provided  he  obtained  a 
full  discharge  of  the  claim.  To  the  petition  of  Gaiennie  suing 
out  this  injunction,  Deneufbourg,  as  transferree  of  Hall's 
rights  and  in  his  own  name,  answered  that  Gaienni^  was  liable 
for  the  whole  amount  of  the  judgment  in  question,  because  the 
draft  on  which  it  had  been  obtained,  though  apparently  accept- 
ed by  the  firm  of  Graienni^  &  Deneufbourg,  was  not  really  due 
by  said  firm ;  it  being  for  a  private  transaction  of  said  Gaien- 
nie, which  does  not  appear  in  the  books  of  the  partnership, 
and  that  it  ought  to  have  been  paid  by  said  Gaienni^  alone. 
The  answer  concludes  with  a  prayer  for  the  dissolution  of  the 
injunction  and  for  damages.  Upon  these  pleadings  the  par- 
ties went  to  trial  below.  Deneufbourg  obtained  a  judgment  in 
his  favor,  from  which  the  plaintiff  in  injunction  appealed. 

The  parties  to  this  controversy  having  gone  into,  the  merits 
of  the  same  without  any  objection  as  to  the  form  and  manner 
of  proceeding  in  the  premises,  the  only  question  presented  is 
whether  L.  R.  Gaienni^  accepted  Dougherty's  d^aft  for  the  ner    accepts  a 
business  of  the  firm  or  not,  or  in  other  words  whether  the  firm  of  the  firm,  bat 
owed  the  draft  or  whether  it  was  due  by  Gaienni^  alone.  i^dlvidhiai^iie- 

An  attentive  examination  of  the  evidence  has  satisfied  us  as  ^^  *Sher^™!r?- 
itdid  the  judge  of  the  court  below,  that  although  made  in  i»er  may  be  mb- 
the  name  of  the  firm  .by  Gaienni^t  the  acceptance  on  Doughr  creditor's  rights 
erty*s  draft  was  for  his  iiv^ividual  benefit  and  account ;  a,nd  not  al^uot  from  his 
for  that  of  the  firm.     After  paying  the  draft  ioi  which  the  firm  «>-P"*>"''   , 


444  CASES  IN  THE  SUPREME  COURT 

Eastivv    Dis.  was  responsible  to  a  bond  fide  holder,  Deneiifbourg,  under  his 
jfgy,       ^  subrogation  from  Hall,  has  an  undoubted  right  to  recover  back 
•TATE        hoxQ,  Gaienni6  the  whole  amount  paid,  for  which  the  latter  was 
JUDOS  ov  THB  alone  and  individually  bound. 

THISD  DIimCT. 

The  judgment  of  the  Parish  Court  is  therefore  affirmed 
with  costs. 


fSTATB  V9.  JUDGE  OF  THE  THIRD  Dl^TEICT. 

^  APVLIGATIOH  FOB    A  NAKJUMUS. 

The  appellant  from  a Jadgment  dlsaolving  an  injunctioii  obtMoed  against  an 
der  of  seizure  aod  sale,  eannot  take  a  tuspeiwiTe  appeal  wi^bout  p^^^ 
rity  as  in  other  oases  of  such  appeals.    Security  for  costs  is  not  sufficient. 

The  artiole  740  of  the  Code  of  Practice  is  an  exception  to  the  rale,  r^oiriog 
security  in  obtaining  an  iniuoction  to  stay  an  order  of  seizure  and  sale,  but 
only  applies  to  that  class  of  cases. 

This  is  an  applieatioB  for  a  mandamus  to  compel  the  judge 
of  the  Third  Judioial  District  holding  court  in  the  Parish  of 
East  Feliciana,  to  granit  a  suspensive  appeal,  toithotU  giving 
security  except  for  costs,  from  a  judgment  dissolving  an  in- 
junction, which  one  William  Dunn  had  obtained  against  an 
order  of  seizure  sued  out  by  Robert  Dyer  on  an  act  of  sale  and 
mortgage  of  a  plantation  and  21  slaves,  sold  by  him  to  the 
former. 

The  injunction  was  originally  obtained  under  the  740th  ar- 
ticle of  the  Code  of  Practice,  permitting  injunctions  to  enjoin 
executory  proceedings  without  giving  security.  The  appli- 
cant applied  for  a  suspensive  appeal  under  the  provisions  of 
this  article,  supposing  appeals  to  be  equally  exempt  from  secu- 
rity, as  it  was  from  a  judgment  in  a  summary  proceeding. 
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Lawsanj  for  the  appHeani,  moved  the  court  on  ffling  the  pe-  EjurrjsRii    Oif. 

titioD  and  affidavit  of  Dunn  praying  for  the  mandamus,  for  a ^^* 

rule  on  the  judge  of  the  said  district  to  show  cause  why  the        statk 
mandamus  should  not  issue.    The  court  took  the  case  under   jcDex  or  tbk 
consideration.  thieb  duteict. 

Garland f  J.  delivered  the  following  opinion  of  the  court. 

In  the  year  1839  Dyer  hy  an  authentic  act  sold  Dunn  a  plan- 
tation and  21  slaves,  situated  in  the  parish  of  East  Feliciana, 
for  the  sum  of  $21,000,  payable  in  three  equal  installments. 
On  account  of  the  first  payment,  between  five  and  six  thou- 
sand dollars  were  paid,  and  the  mortgage  retained  on  the  land 
released.  In  July,  1840,  the  parties  entered  into  a  written 
agreement  to  rescind  the  sale.  Dunn  was  to  reconvey  the 
whole  estate  and  account  for  the  hire  of  the  negroes  and  use 
of  the  other  property  ;  Dyer  was  to  account  for  various  sums 
paid  to  him  and  others,  on  his  account.  The  parties  met  on 
the  25th  of  July  to  conclude  the  business,  but  seem  to  have 
differed  about  some  things  ii^  their  settlement,  and  no  convey- 
ance was  ever  made,  or  the  contract  otherwise  executed.  A 
few  days  after.  Dyer  took  out  an  order  of  seizure  and  sale  on 
his  mortgage,  Dunn  enjoined  it  under  the  article  789  of  the 
Code  of  Practice,  and  says  that  by  article  740  he  was  not 
bound  to  give  security,  nor  was  any  required  of  him.  Dyer 
under  the  article  741  moved  to  try  the  case  summarily;  it  was 
taken  up  by  the  court  and  the  injunction  dissolved,  but  in  the  from  'a^^udg- 
judgment  it  is  ordered  that  upon  Dunn  giving  bond  and  secu-  ™®^*  hlSI^tion 
rity  for  $13,500,  the  injunction  shall  be  re-instated.  From  ^^jlj^*^'"?^ 
this  judgment  Dunn  asked  a  suspensive  appeal,  which  the  zore  and  uAe, 

cannot    take    a 

judge  granted,  upon  his  giving  bond  and  security  for  $13,500.  suspeDriTe  ap- 
He  now  applies  to  this  court  for  a  rule  upon  th^  judge  of  the  g^ng  'securi^ 
third  district  to  show  cause  why  a  mandamus  should  not  issue,  " '^chaoi^s' 
directing  him  to  allow  a  suspensive  appeal,  upon  his  giving  Security       for 

.  costs  18  DOt  SUffi- 

Dond  and  security  for  costs.  cient 

This  is  the  first  application  of  the  kind  that  has  been  made* 
and  the  counsel  is  unable  to  cite  any  law  or  case  that  sustains  it ; 
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Babtsbk    Di8.  but  he  urges,  that  as  his  client  was  not  bound  to  give  security 

May,  ^^*^^  iQ  obtain  the  injunction,  he  is  not  bound  to  give  it  when  he 

STATE        takes  an  appeal,  or  in  other  words,  that  being  authorized  to  go 

JUDGE  OF  THE  into  ouo  court  without  giving  security,  he  has  a  right  to  have 

*  his  case  examined  in  all  others  exempt  from  that  burden*     We 

The    article  ^^e  not  prepared  to  admit  this  conclusion.     The  exemption 

rfP«ca^^  from  giving  security,  granted  by  the  article  740  of  the  Code  of 

exception  to  the  Practice,  is  an  exception  to  the  ireneral  rule  and  cannot  be  ex- 

mle,    reauiring  *  °  .    •       -i 

security  in  ob-  tended  beyond  the  cases  specified.     The  reason  of  it  is,  that  as 

tainiog    an   in-   ,  .  .  ,        i      .  j* 

junction  to  staj  the  Order  of  seizure  and  sale  is  a  summary  proceecUng,  some 
zure  Md  sale",  Prompt  mode  of  redress  should  be  allowed,  to  prevent  an  im- 
to'thu^diass'of  P'°P®'  ®*®'^^®  ^^  ^^^^  power;  the  injunction,  or  opposition, 
oases.  more  properly  speaking,  can  therefore  be  filed  without  security » 

and  a  summary  investigation  take  place.  The  judge  then 
hjos  an  opportunity  of  hearing  both  parties  aud  correcting  any 
error  he  may  have  committed  in  granting  his  order  on  an  ex 
parte  application,  but  when  the  parties  wish  to  proceed  further, 
we  see  no  reason  why  the  rules  of  law  applicable  to  other 
cases  should  not  apply.  When  the  parties  are  before  the 
court  on  the  petition  for  an  order  of  seizure  and  the  opposition 
to^it,  the  issues  are  joined  between  them,  and  then  they  are  en- 
titled to  no  privileges  over  other  suitors,  other  than  to  have  a 
speedy  trial  of  the  case* 

Another  reason  why  the  writ  of  mandamus  is  not  proper  in 
a  case  like  the  present,  is  that  the  other  party  has  a  deep  iate^ 
rest  in  the  question  and  he  will  not  be  before  the  court.  If  the 
appellant  chooses  to  give  the  security  and  bring  the  appellee 
before  us,  it  is  possible  he  may  be  entitled  to  a  rule  on  him  to 
show  cause  why  the  bond  should  not  be  reduced  or  cancelled, 
but  in  a  proceeding  against  the  judg^  we  do  not  think  it  shouid 
be  allowed.  Should  he  rxoi  be  disposed  to  adopt  this  course, 
the  law  does  not  leave  him  without  redress  in  the  ordinary 
mode. 

The  application  for  the  rule  is  therefore  rejected  with  costs. 


181447 
49    480 
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DCaCOACH  M.  JONES  Bt  Ah  Bastejih    Dm. 

Mayt   1841. 

▲PVBAL  FROIt  TU  COKXCBCJAL  COUKT  07  VSW  OBLKAVB.  '?        '  ■■■    -." 

SBLOICB 

A  Bftok,  mothorised  to  disooaot,  at  an  ineideot  to  lending  moncj  maj  take  teen-  ^'* 

rity ;  to  alto  it  may  lend  money  on  the  faith  of  a  cotton  erop ;  and  caute  the 
eotton  to  be  ihipped  by  an  agent  to  be  told,  to  reimborte  the  loan,  without 
violating  itt  charter. 

Where,  in  a  oommon  law  ttate,  a  paKy  pledget  hit  cotton  crop  for  a  certain  torn 
advanced  to  him,  and  tlie  pledgee  it  authorized  and  required  to  aell  the  eotton 
for  reimbnrtemont ;  JSGrf^  that  at  a  pledge,  it  waa  d^fsambU  befrre  delivery, 
but  afierwarda,  the  contract  wat  complete. 

Delivery  it  ettential  to  the  validity  of  a  contract  of  pledge  in  a  common  law 
ttate ;  and  even  a  parol  argreement  followed  by  delivery  it  legal  and  binding 
on  the  partiet  and  third  pertona. 

In  a  case  of  pledge  or  bailment  of  goodt  or  personal  property,  without  limita- 
tion of  time  for  redemption,  the  creditor  may  call  on  the  creditor  to  redeem 
after  hit  debt  it  due,  by  having  a  judicial  tale,  under  a  decree  of  foredotnre 
or  upon  giving  reatonable  notice  to  the  debtor  to  redeem*  But  the  partiet 
may  stipulate  at  to  the  time  and  mede  of  tale. 

So  a  contract,  partaking  of  the  featuret  both  of  a  pledge  and  of  an  attignment 
in  truit  to  secure  the  payment  of  a  debt,  it  valid  in  a  common  law  ttate. 

So  where  cotton  it  pledged  to  teoure  the  payment  of  a  loan  c£  money,  and  de- 
livered to  the  agent  of  the  oneditor,  making  the  advance,  who  thipt  it  to  be 
told  for  the  purpose  of  paying  thit  loan,  it  it  not  liable  to  an  attaching  credi- 
tor in  the  hands  of  the  consignee  who  is  made  garnidiee. 

This  suit  commenced  by  attachment.  The  plaintiff  residing 
in  Tennessee,  filed  his  affidavit  the  11th  April,  1840,  and  on 
the  13th  his  petition,  alleging  the  defendant  residing  in  Ar- 
kansas, was  indebted  to  him  in  the  sum  of  $2,600,  which  he 
had  to  pay  as  endorser,  the  12th  April,  1887.  He  prayed 
judgment  for  this  sum  and  for  an  attachment  against  the  pro- 
perty of  said  defendant  in^  the  hands  of  Lee  &  Co.,  whom  he 
cited  as  garnishees,  and  propounded  interrogatories*  They 
admitted  they  had  208  bales  of  cotton,  made  on  the  plantation 
of  the  defendant,  but  which  had  been  marked  E.  B.  and  ship- 
ped and  consigned  to  them  by  E.  Brittoti,  cashiet  of  the  Real 
Estate  Bank  of  Arkansas,  as  its  agent,  and  to  be  sold  for  and 
do  its  account.    This  cotton  was  attached. 

The  Bank  of  Arkansas  now  intervened ;  claiming  the  cotton 
under  a  written  pledge  and  delirery  to  its  i^nt. 
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Eastxbv    Urs.      There  was  judgment  for  the  plaintiff  against  the  defendant 
May,  1841.     ^^^  ^j^^  amount  of  his  claim ;  and  in  favor  of  the  intervention 
DELOACH       on  the  part  of  the  Bank.     The  plaintiff  appealed. 


V8, 
JOITKS  ET  At. 


Andetson  fy  Elwyn^  for  the  plaintiff. 
CulbertaoHf  for  the  defendant. 

P.  W.  Farrar  ^  Vcuon,  for  the  intervening  party,  insist- 
ed that  this  ease  presented  the  following  facts : 

1.  That  at  the  time  of  the  levying  the  attachment  there  was 
an  existing  and  unliquidated  debt  due  from  Jones  to  the  Bank. 

2.  That  of  the  existence  of  that  debt  the  attaching  party 
had  notice  a3  well  as  of  the  transfer  and  delivery  by  Jones 
of  the  208  bales  of  cotton  to  the  Bank. 

3.  That  by  the  laws  of  the  State  of  Arkansas,  we  have  a 
lien  upon  this  cotton  to  the  amount  of  Jones's  debt  to  the 
Bank. 

4.  That  the  attaching  creditor  in  this  State  cannot  be  pre- 
fered  to  the  Bank  6{  Arkansas  to  whom  this  cotton  was  trans- 
fered  before  it  reached  the  city  of  New-Orleans. 

5.  That  Jones  had  divested  himself  (as  by  the  law  of  Ar- 
kansas he  had  a  right  to  do,)  of  any  property  in  the  206  bales 
of  cotton  subject  to  this  attachment, 

6.  That  the  cotton  was  at  the  time  of  the  levying  of  the 
attachment  in  the  hands  of  the  consignee  of  the  Bank,  and  that 
the  property,  legal  right  and  control  of  the  same  was  in  the 
Bank. 

Simon,  J,  delivered  the  opinion  of  the  court. 

In  this  case,  an  attachment  was  issued  at  the  suit  of  a  reei- 
dent  of  the  State  of  Tennessee,  against  a  citizen  of  the  State 
of  Arkansas.  Thomas  B.  Lee  &  Co.  of  the  city  of  New-Or- 
leans were  made  garnishees,  and  answered  the  interrogatories 
propounded  to  them  by  the  plaintiff,  as  follows :  1st.  that  they 
did  receive  208  bales  of  cotton  marked  E.  B.  per  steamer 
Campt6.     2d.  That  they  believe  the  cotton  was  made  in  the 
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State  of  Arkansas,  and  was  shipped,  as  the  annexed  bill  of  Eastcbv    Dxs. 
]ading  shows,  by  E.  Britton.     3d.  (after  objecting  to  answer       ^^'         '- 
this  interrogatory)  they  state  that  they  believe  that  said  cotton       bk^oach 
was  made  on  defendant's  plantation ;   that  the  Real  Estate  'orss  xt  mu 
Bank  of  the  State  of  Arkansas,  at  Washington  in  said  State, 
owns  said  cotton,  and  that  the  same  belongs  to  said  bank :  and 
4tlu  That  T.  B.  Lee  db  Co.  hare  the  proceeds  of  said  cotton 
in  their  control,  and  that  it  is  sufficient  to  pay  the  claim  of  the 
plaintiff  as  set  forth  in  his  petition. 

On  the  first  of  May,  1840,  the  President  and  Directors  of  the 
Branch  of  the  Real  Elstate  Bank  of  the  State  of  Arkansas  at 
Washington,  intervened  and  alleged  that  the  attachment  in 
this  suit  haying  been  sued  out  against  the  property  of  Isaac 
N.  Jones,  was  levied  upon  the  proceeds  of  208  bales  of  cotton 
in  the  hands  of  T.  B.  Lee  &,  Co.  by  making  them  garnishees. 
That  said  cotton  was  shipped  by  the  interveners'  agent  E. 
Britton,  for  their  use  and  benefit,  and  consigned  to  the  house 
of  Lee  db  Co.  by  said  Britton  (they  tefer  to  the  bill  of  lading) 
to  secure  the  payment  of  a  draft  drawn  by  Jones  on  said  Lee 
&  Co.  for  $10201,  payable  at  the  New-Orleans  Canal  and 
Banking  Company,  due  3d  of  March,  1840,  belonging  to  the 
interveners,  and  that  the  proceeds  of  said  cotton  belotig^  to  the 
interveners,  in  virtue  of  the  delivery  to  and  possession  of  said 
cotton  by  their  said  agent  for  the  purpose  of  applying  the 
same  to  the  payment  of  the  draft ;  and  that  according  to  the 
laws  of  Arkansas,  where  the  cotton  was  delivered,  they  are 
entitled  to  the  said  proceeds  and  hav6  a  right  fo  apply  the 
same  to  the  payment  of  said  draft  by  privilege  and  in  prefe- 
rence to  plaintiff's  daim.-  They  pray  accordingly.— Plaintiff 
answered  the  petition  of  intervention,  by  pleading  the  general 
issue,  and  denying  specially  the  intervener's  alleged  privilege 
or  lien  on  the  property  attached.-^There  was  judgment  below 
in  favor  of  the  plaintiff  against  the  defendant  for  $2,500,  and 
in  favor  of  the  interveners  for  the  proceeds  of  the  cotton  at- 
tached; and  the  plaintiff,  after  having  vainly  attempted  to* 
obtain  a  new  trial,  took  the  present  afppeal. 
67        VOL.     xviii. 
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EirriRK    Dis.     The  facts  of  the  case,   are  merely  these :  plaintiff  as  the 
^y*  ^^^\^  surety  of  the  defendant,  paid  a  debt  of  his  to  the  amount  of 
DiLOAcH       92,500,  balance  due  on  a  note  of  hand  payable  on  the  Kth  of 
joKit  «T  xc  August,  1837.— In  August,  1889,  the  defendant,  whose  pro- 
perty was  under  seizure,  made  application  for  assistance  to  the 
Real  Estate  Bank  of  Arkansas,  and  obtained  the  advance  of  a 
certain  sum  of  money,  (99,058)  to  pay  the  seizing  creditor, 
whereupon  the  defendant  executed  the  following  instrument ; 

''Whereas  the  Real  Estate  Bank  of  the  State  of  Arkansas,  at 

« 

the  Brstnch  thereof  at  Washington,  Arkansas,  has  this  day 
advanced  and  paid  over  to  me  the  sum  of  nine  thousand  six 
hundred  and  fifty^eight  dollars^  and  in  order  to  secure  the 
prompt,  early  and  punctual  payment  thereof  to  said  Bank,  I 
have  granted,  bargained  and  sold,  and  by  these  presents  do 
grant,  bargain  and  sell  unto  the  said  Real  Estate  Bank  all  of 
my  crop  of  cotton  raised  by  me  at  my  plantation  in  Lost 
Prairie,  Lafayette  county,  Arkansas ;  and  I  hereby  agree  widi 
naid  Bank,  and  bind  and  obligate  myself  to  pick,  gin  and  bale 
said  cotton  crop  at  the  earliest  possible  day,  and  mark  the  same 
in  the  name  of  Edwin  Britton,  (who  is  the  mutual  agent  of 
myself  and  said  Bank  in  the  premises,)  and  deliver  the  same 
to  said  Britton  on  the  bank  of  Red  River,  opposite  to  my  plan- 
tation in  Lost  Prairie,  Lafayette  county,  Arkansas;  and  the 
said  Britton  is  to  ship  the  same  at  my  expense  and  charges  to 
New-Orleans,  to  the  commission  house  of  Thomas  B.  Lee  db 
Co.,  of  the  city  of  New-Orleans,  and  by  them  sold,  and  the 
proceeds  thereof  to  be  paid  tfver  by  the  said  T.  B.  Lee  So  Co. 
to  the  said  Edwin  Britton  agent  as  aforestid,  and  by  him  ap- 
plied to  the  pHiymem  ef  the  said  sum  of  99,658  aforesaid,  and 
the  residue,  if  any,  to  be  paid  over  by  said  Bank  to  me.  In 
Witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
28th  of  August,  1880.  (Signed)  Isaac  N.  Jones.**  Britton 
tras  the  cashier  of  the  Bank.  On  the  day  afier  said  instrument 
Wte  executed,  as  a  means  of  repaying  the  sum  advanced, 
Jones  made  his  draft  in  favor  of  Wilson  &  Paup  on  T.  B.  Lee 
&  Co.  for  ilQ,201,  payable  at  six  months,  at  the  New-Orleans 
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Canal  and  Banking  Company^  (the  amount  of  said  draft,  in-  BUwma  Dis. 
terest  off,  being  the  sum  so  advanced  by  the  bank  of  Arkansas)  ^'^*  ^^^' 
which  draft  yi/h&  endorsed  by  the  said  Wilson  &  Paup  and  by  ©w-oxca 
Jones  hinnself.  In  pursuance  of  the  said  agreement,  about  'ojixt  bt  au 
two  or  three  weeks  previous  to  the  shipnxent,  the  cotton  crop« 
(206  bales)  were  placed  by  Jones  on  the  bank  of  Bed  River, 
marked  with  the  initials  E.  B.  The  cashier  was  about  the 
same  time  infoncned  by  Jones  that  said  cotton  was  sq  placed 
there  ready  for  shipment,  and  accordingly  on  the  5th  oX  March 
1840,  said  cashier,  <m  accredited  agent  of  the  bankj  shipped 
the  same  for  the  specific  purpose  of  paying  the  sum  advo^ed. 
The  bill  of  lading  (hows  that  the  208  bales  of  cotton  were 
shipped  by  and  in  the  name  of  Edwin  Britton  and  consigned 
to  T.  B,  Lee  &  Co.  These  facts  are  corroborated  by  the  tes- 
timony  of  other  witnesses  and  by  the  answers  of  the  gamisheea 
to  the  pUuntiff^s  interrogatories.  There  is  also  evidence  from 
which  it  may  be  strongly  inferred  that  the  plaintiff  knew  and 
approved  of  the  ajrangement  between  the  defendant  and  the 
Bank  of  Arkansas  some  time  before  the  cotton  was  shipped ; 
that  be  was  aware  of  the  application  of  Jones  to  the  bank,  and 
of  A.e  assignment  of  the  crop  of  cotton  for  the  purpose  of  re- 
imbuxsing  the  amount  of  the  .  sum  advanced ;  that  he  said  he 
was  pleased  the  bank  had  raised  the  money  for  Jones ;  and 
that  ojae  or  two  days  previous  to  the  attachment,  plaintiff  was; 
apprized  by  T.  B.  Lee  that  he  had  received  the  cotton,  and 
was  directed  by  the  cashier  of  the  bank  to  pay  the  proceeds 
into  the  Canal  Bank.  ^^^^  ^ 

The  first  objection  made  to  the  interveners*  right  of  reco-  s^h   ■".  V^ 

*  iDCtaent  to  lead* 

very  is  that  the  bank  had  no  power  or  authority  to  enter  into  vox  mooer  xoMy 
such  contract  by  the  laws  of  the  State  of  Arkansas.  The  ai^  iTmay  lend 
charter  of  the  Real  Estate  Bank  of  Arkansas  is  not  before  us,  £i^Jf  ^^^o^n 
but  it  has  bean  admitted  that  it  was  duly  and  legally  incorpo-  <fopj  and  ea&t^ 

•'  .  o      i^  *      tlie  eotton  to  be 

rated  by  the  legislature  of  said  State ;  if  so,  as  a  bank,  the  shipped  bj  mi 
iuatitution  has  undoubtedly  the  power  to  loan  money,  and  it  is  tl^  reimbono 
conceded,  that,  as  an  incident  thereto,  it  had  the  power  to  take  ^*  vStating  ui 
security.    It  is  contended  however  that  the  baiJc  could  not®^'^®'^' 
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EA8TBRir  Dti.  bind  itself  to  the  obligations  of  conveying  cotton  to  xnaxket, 
iygy,  j^  ^^^  ^^  ^^^  .^  ^j^^  capacity  of  carriers :  This  objection,  it  seems 
DSLOAOH  jQ  ^g  £g  untenable :  the  appellant's  counsel  appears  to  con- 
90VEI  «T  At  found  the  means  with  the  object.  The  object  of  the  contract 
was  not  to  convey  the  cotton  to  market,  but  to  have  it  sold 
after  delivery  to  apply  the  proceeds  thereof  to  the  satisfaction 
of  the  debt  which  it  was  intended  to  secure  ;  the  bank  was  not 
to  derive  iny  profit  from  the  transportation  of  the  cotton,  it 
was  to  be  shipped  in  the  name  of  their  cashier  and  agent,  as 
their  property,  and  consigned  for  the  purposes  mentioned  in 
the  contract ;  and  the  conveying  of  the  cotton  to  New-Oiieans, 
was  only  the  means  through  which  the  bank  was  to  obtain  the 
full  and  complete  execution  of  the  contract.  Under  the  ad* 
mission  that  it  was  duly  incorporated^  and  in  the  absence  of 
their  charter,  the  interveners,  as  a  corporation,  most  be  pre- 
sumed to  have  all  the  rights  and  powers  as  are  daily  exercised 
by  all  the  banking  institutions  of  the  country ;  they  may  make 
valid  contracts,  obligate  others  and  obligate  themselves  towards 
others,  manage  their  own  affairs,  exercise  their  rights,  dbc.; 
and  we  are  not  ready  to  say  that  purchasing  or  advancing 
money  upon  cotton,  or  any  other  kind  of  property,  or  taking 
cotton  in  payment  of  or  as  security  for  their  loans,  subject  to 
its  being  sold  to  be  realized  in  money,  should  be  considered  as 
a  violation  of  the  rights  and  privileges  generally  granted  to 
such  corporations ;  nay,  it  is  of  public  notoriety  that  certain 
banking  institutions  have  for  years  been  engaged  in  this  kind 
of  business ;  and  unless  it  be  prohibited  by  their  charters,  we 
can  see  no  reason  why  they  should  not  be  allowed  to  do  so  for 
the  furtherance  of  their  interest,  and  particularly  to  afford  them 
the  means  of  securing  their  debts  and  of  getting  the  reim- 
bursement of  their  funds. 

But,  it  is  urged  that  the  cashier  had  no  authority  to  contract 
for  the  bank :  the  terms  of  the  contract  show  clearly  that  it 
was  made  for  the  sole  benefit  of  the  bank,  and  for  the  purpose 
of  securing  a  sum  of  money  loaned  by  and  due  to  the  institn- 
tion ;  the  proceeds  of  the  cotton  are  to  be  paid  over  to  the 
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bank,  and  when  the  cashier  acted  as  the  agent  of  said  bank,  iUmui    Dm. 
the  only  consequence  was  that,  if  he  had  acted  without  autho^       ^^* 
rity^  the   institution   might    perhaps    have  been  allowed  to      sbloach 
disavow  and  repudiate  his  acts ;  but  here,  instead  of  doing  so,   johbs  xt  ak. 
the  intervention,  which  is  in  the  name  of  the  President  and 
Directors,  shows    conclusively  that  they  consider  the  act  of 
their  Cashier  as  their  own,  that  they  recognize  him  as  their 
agent,  and  that  the  stipulations  contained  in  the  contract  were 
made  for  their  benefit  and  with  their  approbation.     It  must 
consequently  have  the  same  fofce  and  effect  as  if  it  had  been 
entered  into  under  a  special  authorization  or  power  of  attorney. 
Moreover,  the  contract  under  consideration,  does  not  create 
any  new  obligation  on  the  part  of  the  bank,  the  money  had 
already  been  loaned,    before    and   independent  of  the  said 
contract,  the  object  of  which,  on  the  part  of  Jones,  was  merely 
to  secure  its  reimbursement  out  of  the  proceeds  of  his  crop. 

Our  next  inquiry  is  with  regard  to  the  legal  effect  of  the  Where,  ioa 
contract  and  of  the  delivery  of  the  cotton,  under  the  laws  of  gute,  a  partj 
Arkansas :  it  is  admitted  on  all  hands  that  the  contract  in  ques-  ^^^^^^  fj^^ 
tion  is  neither  a  sale  nor  a  mortgage.     From  its  features,  it  ««rtai5  «>"»  »d- 

^   ^  '       Tsnced  to  hiiOy 

appears  to  us  to  be  in  the  nature  of  a  pledge,  with  this  dif-  ud  the  nledgiee 
ference  however  that  here  the  pledgee  was  authorized  and  and  required  to 
required  to  sell  the  cotton  pledged.  This  is  not  an  unusual  f^^  rJmburw^ 
stipulation  of  common  law  pledges;  before  delivery,  it  was"J*°^*  ^*^ 
defeasible,  but  after  delivery,  the  contract  became  complete,  Rce,  it  waa  <fe- 

jCCMbiB     hcfore 

and  its  effect  could  not  be  destroyed  by  any  act  of  the  debtor  delivery,  but  a/- 
or  by  any  subsequent  proceedings  of  the  pledgor's  creditors.  ^^H^et '  was 
It  is  one  of  those  contracts  which  are  daily  resorted  to  for  the  «o™P*«*e. 
convenience  of  commerce,  and  which  take  their  effect  only  eaiential  to  the 
from  the  delivery  of  the  property  transferred  or  pledged  for  the  ^'^^  ^  ^ 
security  of  the  debt.  Delivery  is  essential  to  its  validity ;  ^^^  "*  ,^  * 
and  Mr.  Pike,  a  member  of  the  bar  of  the  State  of  Arkansas,  ^tei  and  even 

a  |Mifol    agree- 

States  in  his  testimony,  that  he  understands  the  law  of  said  ment  foUoved 
State  to  be  that  even  a  parol  agreement  or  contract  for  such  a  ^^  iBdUnd' 
purpose,  followed  up' with  a  delivery  or  transfer  of  the  P'Q-&°aiS*iE!d 
perty  is  legal  and  binding  on  the  parties  thereto ;  and  on  thkd  penow. 
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Eastedw    Dib.  persons ;  and  entitles  such  creditor  to  be  paid  by  prefei«ioe 
May,  1    j^  ^^j  ^^  g^^jj^  property  to  any  subsequent  attaching  creditor  <rf 

DKLo&cH      guid  debtor,  if  transfered  for  a  bona  fide  debt. 
lovBs  XT  ▲&.       Ctee  of  the  material  distinctions  between  a  pledge  and  a 
,  ,^'*"  ®*f^.^ mortgage,  is:  that  a  pledge  is  a  deposit  of  goods  redeemable 

ment  of  goods  on  Certain  terms,  and  either  with  or  without  a  fixed  period  for 

or         Dcrsonftl  __ 

proper^,  with- redemption.  4,  JTen^'f  c/wnm.,  1^.  A  pledge  is  defined  to 
of  Ume'for  ^  ^^  ^  baibnentor  delivery  of  go^de  by  u  debtor  to  hie  erediter, 

cr^rtor"'  i^y  ^  ^®  ^^P*  ^^  *®'  ^®^*  ^®  discharged-  2,  JTenf.  449,-  Story 
cA\ionihedeht^(fjiilf^ilfnent^'No.98&.    Where  no  time  is  limited  for  the  re- 

or    to    redeem 

after  his  debt  is  demption,  the  creditor  may  call  upon  the  pledgor  to  redeeBL» 
judicial  sale,  &Dd  this,  under  the  ct>mfn^n  law,  he  may  do,  after  the  debt  is 
of  ^^foredosure  ^^®>  ^7  laying  a  judicial  sale  under  a  decree  of  foreclosure, 
or  upon  giving  qj  jj^  m^y  g^jj  without  judicial  process  upon  giving  reasonable 
tice  to  the  debt-  notice  to  the  debtor  to  redeem.  2,  JTent^  462^  Story ^  p.  207, 
But  the  parties,  sec,  808,  310.-— In  the  present  case,  the  pledgor  may  be  fairly 
tiTSirftme^nd  considered  as  having  waived  his  right  to  notice  by  his  consent- 
mode  of  sale.      j^g  ^^j  ^^  cotton  should  be  sold  to  satisfy  the  debt  for  which 

it  had  been  pledged,  and  by  thus  limiting  his  light  of  redemp- 
tion to  his  paying  the  debt  previous  to  the  sale  of  the  cotton* 
Story  t  sec*  817,  says:  '*  In  speaking  of  sales  by  the  pawnee,  it 
has  been  assumed  that  there  is  no  special  agreement  between  the 
parties,  as  to  the  time  or  mode  of  sale^  existing,  nor  any  stipula- 
tion wholly  interdicting  any  sale.     If  sUch  an  agreement  should 
exist,  it  must  ordinarily  regulate  the  rights  of  both  peuiies; 
and  neither  of  them  will  be  allowed  to  depart  from  it  with  im- 
punity.'*    This  shows  clearly  that  the  parties,  may,  by  a  «p€- 
dai  agreement  stipulate  as  to  the  time. and  mode  of  sale,  that 
such  an  agreement  must  then  regulate  their  rights,  and  thai  it 
So  a  coDiraot,  ^  ^^^7  ^^  ^^^  absence  of  any  such  agreement,  that  the  pledgee 
£tQrer^bathof  ^^  *^  resort  to  the  election  of  the  two  remedies  pointed  out  by 
a  pledge  and  <rf  l^w  to  obtain  satisfaction  of  his  debt  by  a  judicial  sale  under  a 

an     assignment  r  j*        ^ 

in  tniM  to  ae-  decree  of  rorecloffure  or  by  a  sale  made  after  notice  given  to 
of  a  Jebt'  ^^^  debtor  to  redeem.    We  agree  with  the  appellees'  counsel 


<wmmo'ft    "law  *^^  ^^^  contract  under  consideration  partakes  both  of  the  fca- 
state.  tures  and  character  of  a  pledge  and  of  an  assignment  in  trust, 
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which,  as  Mr.  Pike  says,  are  two  of  the  three  modes  known  to  Basteem   Dia. 
the  common  law,  for  securing  the  payment  of  dehts ;  and  as  it       *'^'      ^ 
has  not  been  shown  to  be  such  as  to  be  prohibited  by  or  in       '^^^^ 
contravention  of  the  laws  of  the  state  of  Arkansas,  where  the  "»»'^«»  w  a*. 
common  law  prevails,  we  are  disposed  to  give  to  it  the  force     §     l 
and  effect  which  the  parties  intended  it  should  have,  not  only  ton  is  pledged  to 

....  ,  secure  the  p«y- 

at  the  time  of  its  execution,  but  more  particularly  at  the  time  ment  of  a  loan 
of  the  delivery  of,  the  cotton.  This  delivery  is  satisfactorily  deiiTere/to^he 
established  by  the  evidence  ;  no  fraud  is  alleged  against  it ;  it  Jj^p  °^  maidne 
fa  clear  that  Jones  himself  could  not  take  back  the  property  ^«      advance, 

^     ^      ^  who  ships  It  to 

without  paying  the  debt ;  and  as  the  cotton  was  so  delivered  be  sold  for  the 
and  consigned  for  the  purpose  of  paying  a  specific  de'bt';  the  logthis  loan,  it 
interveners  had  thereby  acq^aired  upon  it,  within  the  know-i^**"  attaching 
ledge  of  the  plaintiff,  such  a  lien  as  to  eniifle  them  to  be  paid  ^l"^  ^  {^e 
by  preference  out  of  the  proceeds  thereof.     The  plaintiff  had  consignee    who 

•'   '^  ,  "^  *  is  made  gami- 

therefore  no  right  to  attach  said-  prooeeiis,  further  than  the  resi-  shee. 
due,  if  any,  that  might  remain  in  fmnor  of  the  defendant.    The 
principles  recognized  in  the  case  of  Hepp  vs.  Ghver^  15  Za. 
i?ep.,  466,  are  fully  applicable  to  the  presentcase. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Commercial  Court  be  affirmed  with  costs. 


^OKDT  9fc  SBBRARD  £T  AIi. 

AvrUK'Lnax  tbi  gommkbcial  court  of  hew  oblbafb. 

The  pronaon  in  the  charter  of  the  Lonisiana  State  Bank,  that  tira-tfuiidt  of  the 
6  directors  on  the  part  of  the  State,  and  two-thirds  of  the  IS  eleated  bj  the 
fltockholderfi,  only  shall  be  re-appointed  and  re-elected  annually f  applies  to 
each  class  separately;  so  as  to  obtain  an  annual  renetoal  of  one-third  of  the 
whole  board. . 
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£a8T1XK    Dib  ''^  rettriedon  in  the  oharter  confines  the  re-«i»pointraent  and  re-election  to  tiro- 
May,    1 S41.         thirds  of  the  former  board;  and  directors  formerly  appointed  by  the  Governor 
""  and  left  out, are  indigible  to  come  in  as  new  membtrs,  elected  br  the  atock- 

DA.  holders. 

If  a  director  is  ejected  as  ineligibUi  the  next  highest  on  the  list  TOted  lor  hot  left 
out,  is  not  entitled  to  his  seat    A%ev  election  must  take  place. 

This  is  an  appeal  from  a  judgment  in  a  proceeding  of  quo 
warranto^  instituted  by  F*  Jordy  to  oust  P.  A.  Hebrard  as  a  di- 
rector in  the  Louisiana  State  Bank. 

At  the  election  of  tweWe  directors  by  the  stockholders  of  this 
institution  held  the  23d  of  February,  1841,  the  defendant,  He- 
brard, was  returned  duly  elected,  being  the  lowest  on  the  list 
voted  for  and  returned :  and  haying  one  vote'  more  than  the 
plaintiff,  who  was  left  out«  The  plaintiff  shows  that  Hebrard 
is  ineligible  to  a  seat  in  the  directory  this  year,  having  lieen  a 
director  last  year.  The  charter  provides  that  the  board  is  to 
consist  of  eighteen  membefs ;  six  appointed  by  the  Governor 
and  twelve  ate  to  be  elected  by  the  stockholders ;  but  that  only 
two-thirds  of  the  otd  board  are  eligible  to  re-appointment  and 
re-election.  The  Governor  in  making  his  appointments  left 
-  out  two  members  of  the  old  board,  but  they  with  seven  of  tha 
old  board  wete  re*dected  by  the  stockholders ;  makiD|r  nine 
membei^  from  the  old  board,  when  the  charter  only  authorized 
the  election  df  eight  of  those  who  had  been  directors  the  pre* 
vious  year,  being  two-thirds  of  twelve.  That  Hebrard  being 
the  lowest  on  the  list  voted  for  and  ineligible  (being  already  a 
director)  should  go  out,  and  Jordy  the  next  highest  come  in. 
A  writ  of  quo  warranto  was  awarded  to  know  by  what  autho- 
rity Hebrard  continued  to  hold  the  office. 

The  defendant  averred  he  was  legally  and  properly  appoint- 
ed  and  entitled  to  hold  his  office  as  a  director  in  said  bank. 

He  further  showed  that  the  stockholders  left  out  five  of 
their  former  directors  at  the  election  in  1841,  which  was  one 
more  than  the  charter  required.  He  set  out  the  votes  and  pro- 
ceedings in  the  election.  The  whole  case  turned  on  the  ques- 
tion, whether  C.  Toledano  and  V.  Vignaud,  who  were  direc- 
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tors  tmder  an  appointment  of  the  GoTemor  for  the  previous  KAsriitir   Oia. 
year  and  were  left  out  in  the  re-appointments,  but  were  elected       °^'       J^ 
by  the  stockholders  could  be  considered  as  new  members  ?  i.  e.        jobbt 
to  come  in  as  directors  elected  by  the  stockholders  from  among  kkbxiev  rr  aa. 
those  who  had  not  been  previously  members  ? 

The  learned  judge  presiding  considered  Toledano  and  Vig- 
naud  as  ineligible  to  hold  seats  at  the  board  of  directors ;  gave 
judgment  vacating  their  places  and  ordering  a  new  election  to 
fill  their  places.     They  appealed. 

Hynuh  for  the'  plaintiff. 
Gnma^  for  the  Bank. 

Benjamin^  for  the  defendant,  Mebrard. 

Bodith  for  Toledano  and  Vignaud,  appellants. 

Morphyy  J,  delivered  the  opinion  of  the  court. 

Proceedings  were  instituted  by  plaintiff  in  the  court  beloW 
to  test  the  validity  of  the  election  of  P.  A.  Hebrard,  as  a  di- 
rector of  the  Louisiana  State  Bank,  at  an  election  held  on  the 
23d  of  February  last  by  the  stockholders.  In  the  progress  of 
the  cause,  two  other  directors  of  the  new  boaijNl  were  drawn 
into  the  controversy  and  the  legality  of  their  election  question^ 
ed.  These  directors  were  Vignaud  and  Toledano.  The  judg^ 
below  being  of  opinion  that  they  could  not  be  legally  elected 
directors  of  the  Bank  for  1841,  directed  an  election  to  be  heM 
for  two  directors  to  fill  their  places.    They  appealed.  ' 

The  third  section  of  the  charter  of  this  bank  provides  that 
the  board  of  .directors  shall  consist  of  eighteen  mem'bers,  six  to 
be  appointed  by  the  Governor  and  Beiiate,  and  twelve  to  be/ 
elected  annually  by  the  stockholders ;  the  electibn  by  the  stock- 
holderis  to  take  place  on  the  third  Monday  after  the  appoint- 
ment by  the  State,  provided  however  *<  that  no  more  than  two- 
thirds  of  the  directors  elected  by  the  stockholders  and  not  more 
than  two-thirds  of  the  directors  appointed  by  the  Governor 
58        VOL.     xviii. 
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Eaitimi   Dit.  ftnd  Senatey  who  shall  be  in  office  at  the  time  of  an  aonnai 

Jtfoy^  1>4I^  election  shall  he  elected  or  appointed  for  the  next  succeeding 

jomoT        y^i^f  i^Q^  Qo  director  shall  hold  his  office  more  than  three  yean 

■BBB^ftD  ST  Au  out  of  four  in  succession.    But  the  director  who  shall  be  the 

President  at  the  time  of  an  election  may  always  be  re-appoint- 
ed or  re-elected  as  the  case  may  be.'* 

In  pursuance  of  this  provision^  the  Governor  in  January  last 
omitted  to  re-appoint  Vignaud  and  Toledano,  two  of  the  six 
dtate  directors  then  in  office  ;  in  like  manner  the  stockholders 
left  out  five  of  the  members  elected  by  ihem  the  preceding 
year*  but  as  at  the  same  time  they  vcFted  for  and  elected  Vig- 
naud  and  Toledano,  the  two  directors  omitted  by  the  Govenu>r» 
and  the  result  was  that  they  retained  in  office  nine  members  of 
the  former  board.  Of  the  twelve  directors*  they  elected  He- 
brard,  who  was  the  last  on  the  list,  having  obtained  the  smallest 
number  of  votes.  Jordy,  who  came  next  to  Hebrard  in  point  of 
number  of  votes,  contends  that  as  under  the  charter  the  stock- 
holders could  elect  only  two- thirds  of  the  old  directors,  i.  e. 
eight  of  them,  Hebrard  is  not  legally  dected  and  that  he  (Jor- 
dy)  must  be  considered  as  the  twelfth  member  elected,  in  or- 
der that  there  should  be  in  the  board  of  1841  four  new  direc- 
tors chosen  by  the  stockholders  agreeably  to  the  charter. 

The  decision  of  this  controversy  depends  on  a  just  interpie- 
tation  of  the  third  section  of  the  charter  above  recited.  It  is 
said  that  the  proviso  in  it  does  not  consider  the  board  of  direc- 
tors as  one  body,  hot  more  than  two-thirds  of  which  can  be 
members  of  the  board  of  an  ensuing  year,  but  as  consisting  of 
two  bodies  in  each  of  which,  one-third  shall  be  left  out  each 
year,  without  reference  to  the  composition  of  the  ether ;  that 
the  charter  has  been  complied  with  by  the  State  and  the  stock, 
holders^  for  they  have  both  left  out  the  required  number  of  old 
members;  that  the  legislature  not  having  inhibited  in  terms  the 
election  by  the  stockholders  of  the  two  directors  omitted  by  the 
State,  courts  are  not  to  infer  or  imply  a  prohibition  which  would 
restrict  their  power  and  right  to  select  for  the  management  of 
their  afiairs  such  persons  as  they  consider  most  capable  ;  and 
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that  inasmuch  as  by  an  interchang^e  of  directors  between  the  £▲«»■■    Iht. 
State  and  the  stockholders  the  same  persons  might  always  re-  J^ 

main  in  office,  the  additional  proviso  was  added  that  "  no  di-        'oidy 
rector  shall  hold  his  office  more  than  three  years  out  of  four  in  ■»■!»  n  ku 
succession."    This  construction  would,  in  our  opinion,  entirely  ' 

defeat  the  very  object  of  this  provision,  which  we  believe  was 
to  obtain  an  annual  renewal  of  one-third  of  the  board.  We  do 
not  think  that  the  words  of  the  proviso  justify  the  inference 
tliat  the  board  is  to  be  considered  as  composed  of  two  distinct 
bodies  and  that  the  prohibition  to  appoint  more  than  two-thirds 
of  the  old  members  is  to  be  understood  as  applying  separately 
to  each  class  of  directors  without  any  reference  to  the  other ; 
in  other  words,  we  believe  that  the  old  members,  of  whom  the 
State  and  stockholders  are  not  to  elect  or  appoint  more  than 
two-thirds,  are  all  those  who  were  in  office  at  the  time  of  an 
annual  election.  If  the  construction  contended  for  were  adopts 
ed  it  might  happen,  however  improbable  such  an  occurrenee 
may  appear,  and  no  doubt  is,  that  the  State  would  appoint  six  of 
the  directors  elected  the  year  before  by  the  stockholders,  and 
the  latter  would  take  up  and  elect  the  six  directors  not  re-ap«  ^ 

pointed  by  the  Governor ;  thus  no  change  whatever  would  be 
made  in  the  composition  of  the  board,  and  this  violation  of  the 
charter  could  be  repeated  three  years  in  succession;  for  it 
would  be  only  on  the  fourth  year  that  in  such  a  case  the  whole 
board  would  have  to  be  renewed,  which  total  renewal  would 
be  an  evil  perhaps  no  less  great  than  no  change  at  all.  After 
providing  for  the  annual  renewal  of  one-third  of  the  board,  it 
was  no  doubt  thought  that  this  precaution  would  be  of  no  avaO, 
if  the  State  and  stockholders  could  every  year  without  any  limi- 
tation retain  in  office  the  same  directors  to  form  the  other  two- 
thirds  of  the  board.  We  believe  that  the  proviso  restricting  to 
three  successive  years  the  eligibility  of  the  directors  was  in- 
serted with  a  view  to  prevent,  that  notwithstanding  the  annual 
removal  of  members  provided  for,  the  affiiirs  of  the  corporation 
sliould  constantly  remain  in  the  same  hands  and  under  the  same 
control.    We  are  confirmed  in  this  view  of  the  subject  by  an 
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B^rnvH  Dis.  act  passed  on  the  6th  of  March,  1819,  entitled,  **  an  act  to 
.  ^^'  —  grant  certain  privileges  to  the  Louisiana  State  Bank  and  for 
MROT  other  purposes.*'  The  bank  had  hardly  been  in  operatiim 
BBBBAnonAZu  twelve  months  when  the  doubts  arose  which  have  prodaced 
this  controversy,  and  the  same  leg^lature  which  had  so  recently 
passed  the  charter  were  called  upon  to  explain  their  meaning ; 
they  have  done  so  in  the  eighth  section  of  the  act  alluded  to. 
It  declares  that  "  no  more  than  four  of  the  directors  of  tha 
said  bank  in  office  at  the  time  shall  be  appointed  on  the  part  of 
the  State;  nor  more  than  eight  .of  the  directors  for  the  year 
next  preceding  shall  be  chosen  by  the  stockholders."  We  nn- 
derstand  that  this  act  has  never  been  accepted  by  the  stock* 
holders  and  is  therefore  no  part  of  their  charter;  but  it  has  not 
the  less  force  as  an  enactment  explanatory  of  the  views  and  in- 
tentions of  the  law  giver.  We  are  therefore  of  opinion  that 
although  the  State  and  the  stockholders  proceed  separately 
and  at  different  times  to  choose  their  directors,  yet  the  board 
can  be  viewed  but  as.  one  body,  of  which  two-thirds  only  can 
be  continued  in  office  for  the  ensuing  year.  If  Hebrard,  who 
has  the  smallest  number  of  votes  of  the  twelve  directors  eleeted 
in  February  last,  is  suffered  to  retain  his  seat,  there  will  be  in 
the  new  board  thirteen  members  who  were  in  office  the  pre^ 
ceding  year.  But  it  is  contended  by  the  counsel  of  Hebrard 
that  the  illegal  oon^position  of  the  present  board  results  from 
the  circumstance  that  two  of  the  five  members  omitted  by  the 
stockholders  were  replaced  by  the  two  directors  left  out  by  the 
State ;  that  even  if  the  members  rejected  by  the  State  fo|-  the 
year  1841  could  be  elected  by  the  stockholders  for  the  same 
year,  this  right  of  the  stockholders  must  be  subordinate  to  the 
condition  of  not  electing  so  many  of  them  as  would  create  in 
the  new  board  an  excess  of  old  members  over  the  number  of 
twelve.  It  appears  to  us  that  when  the  stockholders  are  about 
to  re-elect  the  eight  old  directors  they  are  permitted  to  retain  in 
office,  all  the  members  of  the  former  board,  whether  before 
elected  by  them  or  appointed  by  the  Governor,  stand  before  them 
on  an  equal  footing  and  with  an  equal  right  to  re-election.     Theii 
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right  to  choose  among  all  the  old  loembera  is  restricted  only  by  Basterit    Dis. 
that  proviso  of  the  charter  that  "  no  director  shall  hold  his     -^^y*  ^^^' 
office  more  than  three  years  out  of  four  in  succesnon."    It  is       tuDxu 
not  pretended  that  either  Vignaud  or  Toledano  have  served       u>okb. 
three  years  in  succession.    But  if  Hebrard  cannot  be  recog-     if  a  director 
aized  as  4uly  elected,  it  does  not  follow  that  Jordy,  who  comes  ^?/^5iVnext 
next  to  him  in  point  of  number  of  votes,  is  therefore  to  be  con-  l^^^'vrtedforirat 
sidered  as  elected.    A  new  election  must  take  place  ;  such  has  ^^,  oat,  is  not 

.     entitled    to  his 

been,  we  think,  the  universal  practice  and  undeistandmg  m  seat      A  new 

^    .  .    ,  .    ;,  election      must 

cases  of  this  kmd.  ^  take  pUee. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 
Commercial  Court  be  reversed ;  and  proceeding  to  give  such 
judgment  as,  in  our  opinion,  should  have  been  rendered  below; 
it  is  ordered  and  adjudged  that  the  election  of  P.  A.  Hebrard 
as  a  director  of  the  Louisiana  State  Bank,  made  on  the  23d  of 
February  last  be  and  it  is  hereby  declared  null  and  void ;  the 
appellees  paying  the  costs  of  t}us  appeal. 


III«II>£i<Ii  r««  IkOOKEU 

APPBAL   FROM  THB  PARISH  COURT   POB  THB  PARISH    AND  CITY  OP 

MBW  ORLBAMS. 

A  continuaoce  will  not  be  allowed,  because  a  public  officer  is  called  as  a  witness 

with  his  records,  at  the  moment  of  trial,  and  shows  his  records  are  locked  up 

and  his  clerk  has  the  kej,  and  is  absent  at  the  time. 
Where  a  jndgment  states  the  *'eoarC  behig  satisfied  tiiat  Uie  plaintiff's  claim  is 

corre^,*'  it  it  a  sufficient  constitutional  reason  to  support  the  validity  of  the 

judgment. 

This  is  an  action  on  a  promissory  note  signed  by  the  defen- 
dant payable  to  the  order  of  John  Slidell,  for  tlOOO,  the  first 
day  of  May,  1640. 


vs. 
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Eimiiv    Uii.     The  defendant  made  a  long  defence,  the  substance  of  wliieh 
•^^y*  ^^^'     was  that  the  present  note,  was  given  for  the  balance  of  the 
■LI9SU       price  of  a  lot  of  ground,  warranted  free  from  all  incumbrances 
and  liens,  but  that  there  is  a  lien  on  it  for  il73,  due  the  cor- 
poration for  paving. 

On  the  trial,  the  defendant  called  upon  the  Mayor  and  City 
Comptroller  to  produce  the  books  and  accounts  of  the  corpora- 
tion, to  be  used  as  evidence,  and  was  unable  to  obtain  them  aft 
the  moment,  and  asked  for  a  continuance,  which  was  refused ; 
'  he  not  having>  used  sufficient  diligence  to  obtain  the  evidence. 
There  was  judgment  against  the  drfenduit  and  he  appealed. 

SliddU  for  the  plaintiff.    , 

Durell^  contra. 

Oarlandf  J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  the  balance  aUeged  to  be  due 
on  a. promissory  note,  made  by  defendant  to  the  order  of  Two- 
good  and  by  him  endorsed.  The  defendant  answered,  the  note 
was  given  to  secure  the  payment  of  a  portion  of  the  price  of  a 
lot  of  ground  which,  the  plaindflT  and  others  had  sold  him, 
warranting  it  free  from  all  incumbrances  and  liens.  He  far- 
ther says  the  lot  is  subject  to  a  claim  and  lien  for  about  $173 
which  the  Corporation  of  New-Orleans  has  for  paving  the 
streets  and  side-walks,  in  front  and  rear  of  it,  for  which  a  suit 
has  been  instituted  in  the  City  Court.  This  sum  he  pleads  in 
compensation  and  reconventjion. 

After  the  cause  was  set  for  trial,  the  defendant  obtained  an 
order  directing  the  Mayor  of  the  city  and  the  Comptroller  of 
the  general  sinking  fund,  to  produce  in  court  on  the  day  of  trial 
*'all  the  records  of  the  city  in  their  keeping,  which  show  the 
date  of  the  paving  of  the  public  road  now  called  Front  Levee 
street,  also  the  date  of  the  paving  of  Clinton  street,"  together 
with  the  ordinances  relating  to  paving  said  streets  and  laying 
a  tax  for  the  purpose.  On  the  day  of  trial,  the  Con^troUer 
appeared  and  stated,  <*the  records  set  forth  in  and  ealled  for 
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by  tbe  said  sabpcBna  were  in  his  possession  and  under  his  con-  Bawpskk  lk«. 
troI»  hot  that  he  was  not  able  then  to  produce  the  same,  his     -^y^  t84i.^ 
clerk  having  possession  of  the  key  of  the  safe  in  which  they       budbu 
were  kept*  and  he  was  absent;"   whereupon  the  defendant       mckc. 
moved  for  a  continuance,  which  being  refused,  he  took  a  bill 
of  exception. 

We  do  not  think  the  Judge  erred  in  refusing  the  continuance,  nmt  win  not  be 
A  party  does  not  show  sufficient  diligence,  by  merely  calling  ^^^|^'  puu^ 
on  a  public  officer  to  produce  his  records  in  court  to  enable  him  ofi«cf  ««  tM^ 
to  make  out  his  defence.  He  could  have  procured  copies,  if  with  hii  r^ 
the  documents  Were  very  material.     He  should  have  made  momeBt 


something  more  of  an  effi)rt  to  make  out  his  case  to  be  entitled  n^fJdB^*  m 
to  a  continuance^    The  articles  141  and  474  of  the  Code  of  {jJJ^'^eriF  hM 
Practice  authorize  the  courts  to  make  orders  on  third  persons,  ^  W  ^^J* 
in  particular  cases  to  produce  documents  and  papers,  on  the  time, 
trial  of  a  cause,  but  the  party  wishing  to  use  them  must  show 
some  effort  to  assist  in  getting  the  evidence,  to  be  entitled  to 
delay. 

The  defendant  says  the  judgment  must  be  reveised,  as  the  Wlien  a 

Judge  does  not,  according  to  the  l^h  section  of  the  4th  article  {{^'^S^^l^'^ 
of  the  constitution  refer  to  the  law  in  virtue  of  which  he  gave  W  "^"^  *•* 

o         tiie     pfaoiitiff'i 

it,  and  adduce  the  reasons  on  which  it  is  founded.    It  is  stated  clAim    !■   eor- 
«Hhe  court  being  satisfied  that  the  plaintiff's  claim  is  correct,  niffieieiit    oon- 
order  and  decree,"  dbc.    An  objection  of  this  kind,  where  it  is  gon  to  mroOTt 
not  alleged  or  shows,  that  any  injury  has  resulted,  is  not  ell*  ^  JJtamwt^ 
titled  to  much  favor.    This  court  has  decided  that  ttrhete  it  is 
stated,  *'  the  plaintiff  has  made  out  his  case  by  the  law  and        ^ 
evidence,"  it  is  a  sufficient  reason.-^!!  La.  Rep.  102.    It  has 
been  further  held,  that  siiyiilg  *Hhe  jury  have  found  a  verdict 
in  favor  of  the  plaintiff"  will  be  deemed  valid  and  Constitu- 
tional; 11  /Jem,  666;  and  in  14 /(/em,  486,  It  is  said  that  if 
the  judgment  states  it  iK^as  **  rendered  on  due  proof  of  the 
allegations  of  plaintiff's  petition  in  which  the  usual  averments 
of  demand,  &c."  are  made,  it  will  be  sufficient.    In  this  case 
the  signature  to  the  note  is  not  denied,  nor  has  sufficient  dili- 
gence b^en  shown  to  establish  the  defence;  and  as  it  is  admit- 
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EitfTEBH   Dn.  ted  the  defendant  is  not  without  remedy,  if  he  should  be 
May,  1841.    compelled  to  pay  the  tax  he  alleges  is  owing,  we  think  his 
sEiux        constitutional  defence  cannot  avail  him* 

Vtf. 

•cHMnyr.  The  judgment  of  the  Parish  Court  is  therefore  affirmed  with 

costs. 


DESI«IX  v$*  SCHMIDT. 

APPEAL  FROM  TBB  COMMXROlAL  COURT  OF  XTEW  ORUAJIS. 

The  holder  or  endorsee  of  a  note  not  jet  doe,  shoold  be  placed  on  die  bilan  of 
the  insolvent  debtor,  as  a  oentingent  and  eonditional  ereditor,  and  made  a 
party  to  the  amcurso* 

A  creditor  cannot  be  knade  a  party  to  the  insolvency  of  his  debtor,  ifhe  is  omit- 
ted to  be  placed  on  the  tableau,  by  a  snpplemental  petition,  filed  after  the  in- 
solTent  prooeedingft  are  eloied  and  homologated. 

So  a  creditor  who  is  not  put  on  thd  bilan  and  cited,  is  not  boand  by  the  iasolTcot 
proceedings  even  if  he  is  placed  on  the  tableau  of  distribation,  bat  dedines 
receiving  his  dividend. 

This  is  an  action  by  the  holder  ot  endorsee  of  a  promissory 
note  against  the  endorser,  for  the  balance  due  thereon* 

The  defendant  denied  being  indebted  as  diarged;  and 
averred  that  he  had  made  a  voluntary  surrender  of  his  property 
to  his  creditors,  and  by'a  supplemental  petition  placed  the 
plaintiff  on  his  schedule^  all  of  which  proceedings  he  pleads 
in  bar  to  this  suit. 

The  note  sued  on  became  due  and  payable  the  28th  March, 
1840y  and  the  balance  due  thereon  was  d418»  and  oost.of  pro* 
test.  The  insolvent  proceedings  which  are  pleaded  in  bar  by 
the  defendant  were  commenced  the  19th  March,  1838,  and 
closed  the  28th  March,  1840.  Neither  the  plaintiff  or  the  note 
sued  on  are  placed  on  the  bikn,  or  mentioned  in  the  proceed- 
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iDgs.     This  suit  was  commenced  the  6th  February,   1841.  EirriBir    Dif. 
Subsequently  to  the  homologation  of  the  insolvent  proceedings,  -*— 

the  debtor  filed  what  is  called  a  supplemental  petition,  to  those        ^^^*^ 
proceedings  in  the  Parish  Court,  which,  however  seems  not  to      ■caiairt* 
have  even  been  notified  to  the  plaiutiff,  although  filed  for  the 
purpose  of  placing  him  on  his  bilan  as  a  creditor  by  this  note* 
Tbere  was  judgment  transferring  this  suit  to  the  Parish 
Court,  there  to  be  cumulated  with  the  insolvent  proceedings 
of  the  defendant.    The  plaintifi*  appealed. 

G.   Schmidt  ^  Deslix^  in  propria  persona^  for  the  plaintifiT 
and  appellant. 

Lockett  ^  Micou^  for  the  defendant. 

Morphy^  J,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  a  balance  of  $413  84,  due 
on  a  promissory  note  drawn  by  Louis  Schmidt  to  the  order  of 
and  endorsed  by  defendant.  The  defence  set  up  was  that  de* 
fendant  has  long  since  made  a  voluntary  surrender  of  his  pro- 
perty to  his  creditors,  and  by  a  supplemental  petition  has 
placed  plaintiff  on  his  schedule.  The  Judge  ordered  that  this 
suit  should  be  transfered  to  the  Parish  Court  in  dnd  for  the 
Parish  and  City  of  NeW-Orleans,  there  to  be  cumulated  with 
the  proceedings  of  the  eoncurso.    The  plaintiff*  appealed. 

The  note  sued  on  became  due  and  was  protested  only  on  the 
28th  of  March,  1840,  being  the  last  of  four  notes  given  by  the 
maker  in  payment  of  a  lot  of  ground  purchased  by  him  in 
April,  1837.  At  a  sale  made  in  November  Itfst,  of  the  pro- 
perty surrendered  to  his  creditors  by  Louis  Schmidt,  plaintiff 
became  the  purchaser  of  this  lot  for  the  sum  of  f280;  thufi( 
reducing  his  claim  against  defendant  as  endorser  to  the  sumi 
now  demanded.  The  surrender  of  property  which  defendant 
pleads  in  bar  of  this  action  was  made  on  the  19th  of  March; 
1888,  and  the  proceedings  were  finally  homologated  on  the 
28th  of  March,  1840.  N6  where  in  these  proceedings  is  any 
mention  made  of  the  plaintiff,  or  even  of  the  note  on  which 
59        VOL.     xviit. 
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ItASTKBH    Die.  this  suit  is  brought.     They  are  clearly  then  as  to  him,  res 
May,  18*1-    ^^^^^  ^'^^  ^^^^  ^^^  ^^^  in  no  manner  affect  his  rights;  al- 

I     — — —^^^~^ 

918UX  though  plaintiff  could  not  he  considered  as  an  absolute  creditor 
vtnMim.  before  the  protest  of  the  note  and  due  n6tice  to  defendant  as 
The  holder  endorser,  y'et  he  was  a  (sontmgent  and  conditional  creditor,  and 
SoiT**  noT  yrt  as  such,  shotild  have  been  carried  on  the  schedule  and  made 
^ed^^^  the  *  par^Y  ^^  *®  concufso.  Such  was  the  doctrine  of  the  Spanish 
biUuk  of  tlic  in-  jg^^  from  which  we  have  derived  in  a  great  measure  our  prin- 
ts a  eootingent  ciples  and  manner  of  proceeding  in  cases  of  insolvency ; 
cl^iSrf  ****Sd  Febrero,  Part.  2,  Book  3,  chap.  3,  No.  14.  If  it  be  objected 
SK^-HI?'  ^  tiat  udder  the  stattite  of  1817  defendant  was  bound  to  set 

ine  conmrfo. 

clown  on  his  schedule  only  the  names  of  his  absolute  creditors 
and  that  plaintiff  beca/he  a  cteditot  long  afterwards,  the  de- 
fence  set  up  cannot  then  avail  defendant  because  this  suit  is 
brought  to  recover  a  debt  which  has  accrued  since  his  failure, 
and  from  the  payment  of  which  it  could  not  exonerate  him. 
This  case  can  hardly  be  distinguished  from  those  of  Bainbridge 
vs.  Clay,  3  Martin,  N.  S.  262;  and  Thomas  et  aL  vs.  Breed- 
love  and  others,  6  Louisiana  Rep.  576.     We  can  see  no  proper 
eannot  be  made  ground  for  the  Order  transferring  this  case  to  the  Parish  Court. 
*niohJ2ieY**  ^f  ^®  ^*^®  held,  it  is  true,  that  if  the  insolvent  be  sued  by  a 
his  debtor,  if  he  creditor,  not  on  the  bilan,  his  suit  will  be  cumulated  with  the 

is  omitted  to  be 

placed  on  the  proceedings  which  the  insolvent  has  commenced,  hut  it  is 
sap^ementml  evident  that  this  can  be  done  only  while  the  concurso  is  still 
JftSi**Si  i^  pending ;  4  Martin,  N.  S.  624.  In  the  present  case,  the  pro- 
rent    proceed-  ceedings  of  the  concurso  were  at  an  end  long  before  the  insti- 

ings  are  closed  ^         ^  ,  ^  ^ 

and  homologat-  tution  of  this  suit.     No  cumulation  was  therefore  possible  nor 

ed. 

could  any  usefal  purpose  be  answered  by  it;  as  to  the  supple- 
So  a  ereditor  mental  petition  presented  by  the  insolvent  even  had  it  been 
on  the  bilan  uid  notified  to'  plaintiff,  it  stirely  could  not  have  made  him  a  party 
^mnd  by    ^  *®  proceedings  which  had  already  taken  place,  and  of  which 
insoWent    pro-  he  had  received  no  kind  of  notice  whatever.     Ii  has  been  held 

eeedinn  even  if 

he  is  placed  on  that  a  creditor  who  is  not  put  on  the  bilan  and  duly  cited  to 
distribution,  but  attend  a  meeting  of  the  creditors  is  not  bound  by  the  proceed. 
fwf'1Ss"*difi-  ^"^*'  ^^^^  ^  ^®  ^  placed  on  the  tableau  of  distribution,  but 
Md.  declines  receiving  his  dividend  ;  6  La.  Rep.  578. 
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It  is  therefore  ordered  that  the  judgment  of  the  Commercial  Exmux  Dm. 
Court  be  reversed,  and  that  this  case  be  remanded  for  further  ,=^^lJ_l . 
proceedings ;  the  appellee  paying  the  costs  of  this  appeal.  scvoub 

SBAUBXOABT 


DUFOUR   v».  BfiAUREGARB  ET  AIi. 

▲rrSAL  FROM -THB  PASflH  OOUET  TOR  TBB  PARIIB  AHD  CITT  OF 

VKW  OBLXAHI. 

A  power  of  attorney  with  %  clause'*  to  make  and  endorse  promissorjr  notes  in  her 
name,  &e.,**  is  elearly  sufficient  to  authorize  the  endorsement  of  her  name  and 
she  is  bound  by  it. 

This  is  an  action  on  a  promissory  note  signed  by  B.  Beau- 
regard and  endorsed  **  Therese  Palmer,  per  pro.  A.  W.  L. 
Palmer." 

The  defendants  severed  in  their  answers.  Beauregard  ad-, 
mitted  his  signature  but  averred  he  never  received  any  consi- 
deration, and  that  the  note  was  given  to  A.  W.  I4,  Palmer,  for 
the  benefit  of  Therese  Palmer ;  with  the  understanding  that 
they  were  to  pay  it. 

Therese  Palmer  pleaded  a  general  denial  and  averred  she 
was  a  married  woman  and  not  capable  of  contracting ;  and  fur- 
ther that  the  note  sued  on  was  not  endorsed  by  her. 

On  these  issues  the  case  was  tried. 

The  plaintiff  made  proof  of  the  execution  of  the  note ;  and 
produced  a  power  of  attorney  from  Mrs.  Palmer,  separated  in 
property  from  her  husband,  to  him,  authorizing  him  to  trans- 
act and  manage  her  business,  and  especially  to  endorse  her 
name  upon  individual  notes  and  bills  of  exchange,  &c. 

There  was  judgment  for  the  plaintiff  and  the  defendant,  The- 
rese Palmer,  appealed. 
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EtktrrtKtt    Un. 

Mayt  tB41« 

wrovB 

v», 

BSAUBBeABD 
ST    AL. 


Canon^  for  the  plaintiff. 
Grymes,  for  the  defendants. 

Simony  J.  delivered  the  opinion  of  the  court. 

The  defendant,  Therese  Palmer,  is  sued  as  endorser  of  a 
promissory  note,  which  is  shown  to  have  heen  endorsed  hy  he 
hushand  as  her  agent.     Her  said  hushand  is  also  made  a  party 
to  this  suit. 

She  first  pleads  the  general  issue,  and  avers  that  the  note 
sued  on  was  not  endorsed  by  her,  nor  by  any  one  authorized  by 
her  to  do  so.  There  was  judgment  in  the  court  below  for  the 
plaintiff,  and  she  appealed. 

From  the  production  of  a  power  of  attorney,  passed  on  the 
14th  8f  October,  1836,  it  appears  that  the  defendant  being 
separated  in  property  from  her  husband,  constituted  and 
appointed  him  her  attojmey  in  fact,  general  and  special,  for 
the  purpose  of  conducting,  managing  and  transacting  her 
affairs,  business  or  concerns  of  whatever  nature ;  and  among 
other  powers,  to  make  and  endorse  promissory  notes  in  her 
name,  &c.  This  is  clearly  a  sufficient  authorization ;  and  in 
the  absence  of  any  other  defence,  we  must  conclude  that  she 
is  bound  by  the  endorsement  executed  by  her  husband  in  her 
name.  * 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Parish  Court  be  affirmed  with  costs. 
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May,  1841. 

AP'BAL  FROX    TH»  COKMSBCIAL  GO  CRT  OF  KRW  OSUUV8.  ' 

X*INTOtlI 
V9, 

Wbeie  a  ImUdiog  eootract  is  modified,  at  the  iaitanoe  of  the  proprietor,  and  a       clasvoit. 
plasterer  employed  separate  from  the  contract  vith  the  builder,  he  will  be  en- 
titled to  reooyer  of  the  proprietor  independent  of  the  original  contract. 

The  builder  is  a  competent  witness  to  testify  in  a  suit  betveen  the  plasterer  and 
proprietor,  for  his  wages,  when  the  latter  has  been  employed  independent  of 
the  building  contract. 

This  is  an  action  to  recover  the  amount  of  a  plasterer's 
wages. 

The  facts  of  the  case  are  sufficiently  explained  in  the  opinion 
of  the  court. 

Kennedy  J  for  plaintiff. 

G.  B.  Duncan^  contra. 

Morphyj  J,  delivered  the  opinion  of  the  court. 

This  is  a  claim  of  $817,  for  work  and  lahor  done  in  plaster- 
ing two  houses  belonging  to  defendant.  The  answer  avers  that 
defendant  never  employed  plaintiff  to  do  the  work  ;  that  by  a 
contract  made  with  D.  H.  Twogood,  an  architect,  for  the  build* 
ing  of  these  houses,  the  latter  had  bound  himself  to  plaster  all 
.the  interior  of  them;  that  if  plaintiff  has  any  claim  for  his  work 
he  must  look  to  the  said  Twogood,  his  employer,  and  not  to 
defendant,  who  has  long  since  settled  for,and  paid  the  price  of 
this  work  to  the  said  Twogood.  .  The  plaintiff  had  a  judg- 
ment in  the  inferior  court,  from  which  defendant  appealed. 

From  the  building  contract  it  appears  that  Twogood  had 
bound  himself  to  do  all  the  plastering  of  the  houses,  but  the 
evidence  shows  satisfactorily,  we  think,  that  the  defendant 
afterwards  proposed  that  he  should  employ  a  plasterer  and  de- 
duct the  cost  of  this  pait  of  the  work  from  the  contract  price 
of  the  houses,  and  that  Twogood  agreed  to  this  arrangement, 
provided,  the  price  of  the  plastering  should  not  exceed  45 
cents  per  yard.     Our  attention  has  been  drawn  to  a  bill  of  ex- 
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Eabtsrn   Dis.  ceptioD  to  the  opinion  of  the  judge  below  in  admitting  Two- 

Afgy,  1841.    g^Q^  ^s  a  witness  to  prove  the  subsequent  arrangement  by 

n>mTiirB4u     which  the  plastering  was  taken  out  of  the  original  contract.     It 

BoissiBBE.     appears  to  us  that  the  judge  did  not  err.     Twogood  stood  with- 

The  builder  ^ut  interest  between  the  parties;  being  bound  by  his  contract  to 

witoesTto^tesa'  ^°  ^^®  ^^*»  ^^  Clannon  paid  for  it  to  plaintiff,  Twogood  was 

fy  in  a  suit  be-  entitled  to  reteive  so  much  less  from  his  contract.     He  was 

tweeo  the  plaa- 

terer  wad  pro-  liable  either  to  plaintiff  or  to  defendant,  and  parol  evidence 
w"ges,  when  the  was  certainly  admissible  to  show  that  since  the  making  of  the 
CTnpfoy^'inde- ^^'^*^*^*'  ^  second  agreement  intervened,  modifying  the  first, 
pendent  of  the  R^t  independent  of   Twofifood's  testimony,  other  witnesses 

buiding^      con-  *  ^     ^     ^ 

tract  prove  the  employment  of  plaintiff  by  defendant,  and  not  by 

Twogood,  to  do  the  plastering  of  these  houses.  Twogood's 
clerk  testifies,  moreover,  that  in  consequence  of  this  new  ar- 
rangement he  deducted  the  plastering  from  the  contract,  and 
gave  defendant  a  credit  on  the  books  for  the  f817,  now  claimed 
of  him. 

The  judgment  of  the  Commercial  Court  is  therefore  afiirmed 
with  costs. 


FORtlNJOAU  V9.  BOISSIERE. 

AFPSAL  niOM  TBI  PABISB  OOVBT  lOR  TSB  VABlttI  AVD  CITT  OF 

VIW  0&LB4irs. 

Great  forbearance  on  the  part  of  a  creditor  and  holder  towards  the  maker  of  a 
note,  but  -who  never  appears  to  have  given  time  so  as  to  preclude  himself  from 
suing,  and  suspending  his  remedy  to  the  prejudice  of  (he  endorser,  the  latter 
cannot  complain  or  be  exonerated. 

Since  the  adoption  of  the  act  of  18SS,  excluding  the  testimony  of  the  maker  of  a 
note,  in  a  suit  by  the  holder  against  the  endoner^  the  maker  cannot  be  admit- 
ted as  a  witness  on  any  grounds;  even  if  he  be  entirely  dumteretted. 

This  is  a  suit  against  the  defendant,  Boissiere,  and   one 
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Jacques  Lefort,  as  endorsers  of  two  promissory  notes,  signed  Eastsrk    Dis 
by  A.  Rieffel,  the  14th  April,  1837,  payable  one  year  after       °^'       — 
date.     This  suit  was  instituted  the  12th  November,  1840,  by    »o»tjn*ac 
the  holder  and  endorsee.  ^         boibsieri. 

The  defendant,  Boissiere,  pleaded  the  general  issue ;  and 
also  a  peremptory  exception,  averring  he  was  discharged. — 
1.  The  holder  made  a  contract  with  the  maker  by  which  the 
debt  is  novated. — 2.  That  he  has  given  long  time  to  the  maker 
on  receiving  interest  at  ten  per  cent,  up  to  the  first  of  April, 
1840 ;  and  promissing  not  to  sue  the  maker. — 3.  Because  the 
holder  has  novated  the  debt  by  a  new  contract  with  the  maker. 
Upon  these  pleadings  and  issues  the  case  was  tried. 

The  only  evidence  in  support  of  the  defence,  is  the  testi-  , 
mony  of   Dufour,  and  of  M.  V.   Labarre,  Esqr.  which  is 
embodied  in  the  opinion  of  the  court,  and  need  not  be  recapi- 
tulated. 

Riefiel,  the  maker  of  the  note  was  ofierejd  as  a  witness,  and 
also  the  proceedings  and  judgment,  in  asuit  of  the  present  plain- 
tiff against  Rieffel  and  others,  on  the  original  notes,  for  which 
those  now  sued  on  were  given.  Both  the  witness  and  record 
were  rejected  and  bills  of  exception  taken  by  the  defendant's 
counsel  to  the  opinion  of  the  court. 

There  was  judgment  for  the  plaintiff-and  the  defendant  ap- 
pealed* 

M.   V.  LabarrBj  for  the  plaintiffl 

Morel  ^  J.  SegherSf  for  the  defendant  and  appellant. 

Morphy^  /.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  two  promisory  notes  drawn  by  Rief- 
fel, to  the  order  of,  and  endorsed  by  the  defendant,  amount- 
ing to  $4,600  each.  '  The  petition  contains  the  usual  aver- 
ments of  protest  and  notice,  and  acknowledges  a  partial  pay- 
ment reducing  the  claim  to  $6,515.  The  defence  is  that  thd 
plaintiff  has  made  a  contract  with  the  maker  of  these  notes  by 
which   the  debt  is  novated,  that  he    has  agreed  to  wait  till 
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EA8TEBH  D».  a  distant  day  without  suing  him,  and  has  received  a  certain 
^°y*  ^  ''  sum  for  amount  of  intei^est,  at  the  rate  of  ten  per  cent,  per  an- 
FOttTiNXAu  num,  till  the  4th  of  August,  1840,  and  that  by  a  new  contract 
B0I8S1XBB.  entered  into  with  the  maker  of  the  notes,  the  plaintiff  has  dis- 
charged him  from  all  liability.  There  was  a  judgment  in  the 
court  below  for  the  plaintiff,  from  which  the  defendant  appeal- 
ed. 

If  the  facts  set  forth  in  this  answer  were  clearly  shown,^there 
can  be  no  doubt  that  they  would  have  the  effect  of  discharging 
defendant  from  all  liability ;  but  the  whole  evidence  taken  to- 
gether hardly  creates  a  presumption  of  that  which  should  be 
fully  and  ikiequivoc^ally  made  out. 

Dufour,  the  principle  witness  of  defendant,  says  that  it  was 
understood  between  Rieffel  and  Dusuan  (plaintiff's  agent) 
that  Rieffel  would  make  a  lottery  of  his  property ;  that  Dusuan 
would  have  the  choice  of  the  notes  for  the  payment  of  plaintiff^s 
debt ;  that  the  plaintiff  waited  until  the  lottery  was  dravra, 
which  was  two  or  three  months  after,  and  that  the  notes  sued 
on  were  given  in  renewal  of  two  notes  bearing  mortgage  on 
the  property  of  Rieffel. 

Murevflle  Volant  Labarre,  another  witness  for  defendant,  de- 
clares that  plaintiff  received,  on  account  of  the  notes  in  suit,  a 
sum  of  $4,000  by  his  having  bought  properly  of  the  estate  of 
Mrs.  Rieffel  at  auction. 

From  this  testimony,  taken  in  connection  with  the  petition 
which  claims  Interest  on  these  notes  only  from  the  4th  of  Au- 
gust, 1840,  although  they  were  under  protest  since  1838,  it  is 
contended  that  afi  ilgreement  b  shown  to  have  existed  between 
plaintiff  and  Rieffel,  the  drawer,  that  the  latter  should  not  be 
sued  until  the  4th  of  August,  1840.  In  order  to  warrant  the 
conclusion  drawn  from  these  circumstances,  it  should  have 
been  shown  that  the  interest  was  paid  in  advance  and  was  the 
consideration  given  foi-  the  delay.  We  are  not  informed 
neither,  at  what  time  the  $4000  were  received  by  plaintiff  by 
the  purchase  of  real  property.  In  the  absence  of  any  evidence 
on  this  head  it  appears  to  us  reasonable  to  suppose  that  this 
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tiansaction  took  place  about  the  4th  of  August,  1840,  and  that  Bastevit   Dis. 
this  amount  of  money  was  imputed  on  the  interest  due  up  to  ■      °^* 
that  date,  and  next  on  the  debt  itself.     We  find  in  this  case     'o"'"'^^" 
great  forbearance  on  the  part  of  plaintifl^  but  he  never  appears      boissiehb. 
to  have  given  time  so  as  to  preclude  himself  from  suing  defen-  rance^^  on '^  die 
dant  and  suspend  his  remedy  against  him  to  the  prejudice  of^^^^J  ^holder 
his  endorser.  towards        the 

maker  of  a  note. 

In  relation  to  the  alleged  contract  with  Riefiel,  by  which  the  but  who  never 
debt  is  said  to  have  been  novated,  we  are  without  any  evidence  JP^o^Ume  l^Is 
whatever ;  but  we  find  a  bill  of  exceptions  to  the  opinion  of  hlmsell^'*  from 
the  Judge  who  rejected  the  testimony  of  RiefTel,  the  drawer  ■*'*"J[»  *"^.  ""^ 
of  these  notes.     It  is  said  that  notwithstanding  the  statute  of  niedj    to    the 

•■  <rvrkrk  1     1  •  1  r  1  *•  •  •      prcjudioc  of  thc 

1823,  excludmg   the   testimony  of  makers  of  notes  m  suits  endorser,     the 
against  endorsers,  Rieffel  should  have  been  heard  because  he  TOmplain  *or "be 
was  offered  as  a  disinterested  witness,  and  could  have  been  »on«rated. 
proved  to  be  such.     We  think  that  the  Judge  did  not  err.    The  since  the 

ground  of  the  rule  under  which  a  drawer  was  admitted  tp  tes-  act^S/^gss  ex- 
tify  in  a  suit  against  an  endorser  was  a  want  of  interest  sup-  fj^^*"*^  ^f  *^ 
posed    to    exist    on    account    of  his    ultimate   responsibility,  maker  of  a  note, 

in  a  suit  by  the 

whatever  might  be  the  result  of  the  suit.  Notwithstanding  holder  minst 
such  was  the  well  known  reason  of  the  rule,  (he  legislature  has  the  maker  can- 
thought  proper  to  prohibit  in  the  clearest  and  strongest  terms  „  a'^itacss^on 
the  admission  of  drawers  as  witnesses  in  suits  against  endor-  ^7  .^$'"^^°^*5 

even  if  he  be  en- 

sers  /  and  although  the  grounds  of  this  prohibition  are  not  very  Greiy     duinte- 

apparent  to  us,  we  are  bound  to  suppose  that  it  is  based  on  *^'* 

considerations  unconnected  with  the  question  of  interest.     But 

be  this  as  it  may,  the  letter  of  the  law  is  too  plain  and  impera^ 

tive  to  be  disregarded  by  us.     In  another  bill  of  exceptions  the 

defendant  complains   that  the   Judge    rejected   as  irrelevant, 

certain  proceedings  which  had  been  instituted  by  plaintiff,  in 

the  District  Court,  on  the  mortgage  notes  of  which  those  now 

sued  on  were  renewals.     Prom  the  facts  set  forth  in  the  bill 

of  exceptions,  we  cannot  say  that  the  Judge  erred. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
affirmed  with  costs. 

60  VOL.      xviii. 
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EAvrnv    Dn*  OI«IVIBR,  Cmmtor,  Ac.  «•.  CAHHOH* 

May,    1841. 

,  APPBAL   PftOM  THB  PAUSB  CXnTRT  POB  TBB  PAUm   AKD  OITT  OP 


OUYIK 
CVRATOB 


CASVOH.        In  aetiont  of  toK  whioh  finom  the  Datare  of  the  denuuid,  damages  are  to  be  a 
led,  a  joiy  moit  be  Munmoiied  to  find  the  Mme.    The  eimrt  aloiie 
aBtesi  dami^iet  in  inch  caiei. 

This  is  an  action  to  recover  an  old  slave,  horse  and  dray, 
valued  in  the  inventory  at  $881,  and  damages  for  the  tortious 
taking  and  illegal  detention  of  the  same.  The  plaintiff*  alleges 
the  defendant  took  said  property  and  detains  it  without  any 
reason  or  title  whatever,  which  belongfs  to  the  estate  he  ad- 
ministers. He  prays  judgment,  restoring  the  possession  of  the 
property,  and  600  dollars  in  damages ;  and  that  in  the  mean 
time  the  slave,  horse  and  dray  be  sequestered. 

There  was  a  judgment  by  default,  made  final,  restoring  the 
f>osse8sion,  and  allowing  t26  per  month  for  the  time  of  the 
slave  from  the  6th  May,  1889,  until  delivery.  Judgment 
si^e^June  Sth,  1889.    The  defendant  appealed. 

GrandmorUf  for  the  plaintiff,  urged  the  affirmance  of  the 
judgment  with  costs  and  damages. 

Egglestan^  for  the  appellant,  assigned  as  error  that  damages 
ifere  aisseised  iHthdut  the  intervention  of  a  jury,  and  for  this 
reason  idorie  judgment  miist  be  retetsed;  Code  ofPr.  art,  318. 

2.  Damages  could  only  be  given  from  the  date  of  citation  on 
the  8th  May,  and  ceased  to  riin  from  the  time  6f  rendering 
judgment.*— 2  La.  Rep.  404 ;  1  Martin,  N.  S.  574;  1  Galliaon 
816: 

3.  A  judgment  cannot  be  rendered  for  any  matter  posterior 
to  its  rendition ;  6  La.  Rep.  226. 

4*  The  judgment  is  unconstitutional  for  not  assigning  rea- 
sons, and  referring  to  the  law. 

Mattin^  J,  delivered  the  opinion  of  the  court. 

The  defendant  is  appeflant  from  a  judgment  by  default^  on  a 
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charge  of  his  having  tortiously  taken  and  detained  a  slaret  Bunav  Iht. 
hofse  and  dray,  belonging  to  the  plaintiff.  He  assigns  as  enor  ^*  1. 
apparent  on  the  face  of  the  record,  that  the  damages  claimed  '^i>^as 
were  assessed  by  the  court  without  the  intervention  of  a  jury.  ■»  ciboitom. 
It  appears  to  us  that  this  assignment  of  error  must  prevail,  in  Mdoot  of 
The  action  is  instituted  for  a  tort^  and  the  Code  of  Practice  Oe mtmof^ 
requires,  "that  whenever  from  the  nature  of  the  demand,  fS*^  ^^|^ 


damages  are  to  be  assessed^  the  court  will  direct  a  jury  to  be  ■■■«"*^»  ^  j«7 

DUMt  DO    mm-" 

summoned  to  find  the  same,  in  the  same  manner  as  if  the  de«*  moned  to  find 
fendant  had  answered.^— ^rl.  813.  eoait  alone  em* 

not  MioM  *Hm- 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg-  ages  in  aiMli 
ment  of  the  Parish  Court  be  annulled,  avoided  and  reversed, 
so  far  as  relates  to  the  question  of  damages ;— and  that  the 
case  be  remanded  for  further  proceedings  according  to  law  :— 
but  in  all  other  respects  affirmed;— the  plaintiff  and  appellee 
paying  the  costs  of  the  appeal. 


z' 


PARIiANGB  VS.  HIS  CRBDITORSU 

AVraiL  fBOK  TBI  COVBT  Off  THB  TIMT  TUlllCUL  DIITBICT. 

Under  the  aet  of  SStfi  March,  1808,for  the  benefit  of  insolvent  del>ton  In  aetnal 
enatody,  any  oceditor,  at  any  itage  of  the  proeee<tingi,  may  make  a  charge  and 
loggeition  of  fraad,  to  which  the  debtor  moat  plead,  and  the  ianie  ia  to  be  tried 
by  a  jmy. 

The  debtor  cannot  avoid  thia  issue  by  denying  the  ereditor'a  right  to  TOte  for  or 
agaiinst  his  discharge  becanae  his  daim  Is  not  proren  by  a  notarial  act,  fco. 
There  is  nothing  in  the  lav  reqairing  the  creditor  to  give  his  TOte  before 
filing  the  suggestion  of  fraud  therein  alluded  to. 

The  plaintiff  being  in  custody  under  two  executions,  made 
application  for  the  insolvent  law  of  1806,  for  the  benefit  of 
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EABTKRir    Dxi«  debtors  in  actual  custody.     He  filed  his  petition  and  schedule, 
May,  18  1^  ^^^  prayed  lo  be  telexed  from  custody. 
PARLAiroi  Wallet  and  Populas,  the  two  creditors  who  had  arrested  the 

B»  cRjcoiTOKt.  insolvent,  made^opposition  and  suggested  fraud;  alleging  he 

had  not  made  a  fair  surrender,  but  had  retained  rahiable  furni- 
ture, credits  or  debts  due  to  him,  dbc.  They  propounded  inter- 
.  rogatories  touching  the  matters  charged  as  fraudulent  which 
were  promptly  answered;  the  insolvent  stating  in  explicit 
terms  he  had  made  a  fair  surrender  of  all  his  property.  He 
took  a  rule  to  set  aside  the  oppositions  and  to  be  dischargfed 
from  custody. 

'Phe  jndge  was  of  opinion  the  oppositions  should  be  tried; 
and  for  this  purpose  ordered  a  collateral  issue  to  be  made  up  on 
the  charge  or  suggestion  of  fraud  to  be  tried  by  a  jury.  The 
insolvent  debtor  appealed* 

Preaux,  for  the  plaintiff  and  appellant,  relied  on  the  first 
section  of  the  25th  Maroh,  1808 ;  1  Moreau's  Dig.,  verba  in- 
solvent debtors, 

2.  The  oppositions  should  be  set  aside,  because  they  are 
not  sworn  to.     An  affidavit  is  required  in  such  cases. 

3.  The  opposing  creditors  have  not  shown  they  are  creditors 
by  notarial  acts,  or  other  authentic  proof. 

Casteraj  for  the  opposing  creditors  and  appellees,  urged  the 
affirmance  of  the  judgment  of  the  District  Court.  It  was  in 
accordance  with  law. 

Simony  J.  delivered  the  opinion  of  the  courts 

This  is  an  appeal  from  an  interlocutory  judgment  ordering  a 
collateral  issue  for  the  purpose  of  trying  before  a  jury  certain 
charges  of  fraud  made  agiainst  the  petitioner  by  two  of  his  cre- 
ditors. 

The  appellant,  an  insolvent  debtor  in  actual  custody,  having 
claimed  the  benefit  of  the  laws  of  insolvency  under  the  act  of 
the  25th  of  March,  1808,  his  creditors  consented  to  his  release. 
Pn  the  same  day  that  the  creditors'  votes  weye  received,  two 
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judgment  creditors,  H.  Wallet  and  B.  Populus,  who  had  not  Eastsrk   Dib. 
exercised  their  right  of  voting  for  or  against  his  said  release,    ^"^*    — - 
filed  their  allegations  of  fraud  against  the  insolvent,   and  pro-      'ahlahsb 
pounded  him  interrogatories  which  were  immediately  answer-  «»•  crbditors. 
ed.     Some  short  time  afterwards,  the  insolvent  ohtained  a  rule 
on  the  opposing  creditors,  to  show  cause  why  their  oppositions 
should  not  be  set  aside,  and  why  the  petitioner  should  not  be 
discharged  from  imprisonment,  on  the  ground  that  no  creditor 
has  any  right  to  vote  in  favor  or  against  the  release  of  an  insol- 
vent debtor  in  actual  custody,  if  his  claim  is  not  proven  by  a 
notarial  act  or  by  some  other  collateral  proof  supported  by  the 
oath  of  said  creditors,  and  that  no  notarial  act  or  oath  was  pre- 
sented before  the  court  at  the  meeting  of  the  creditors  in  open 
court  on  the  day  the  oppositions  were  filed.     The  court  below 
discharged  the  rule,  and  the  insolvent  appealed. 

The  same  ground  is  now  insisted  upon  before  us,  and  we  are  of  £5Ui  March, 
referred  tothe^ra^  aeciionof  the  act  of  the  Slst  March,  1808,  ncfit'  of  inaoi- 
1  Moreau'8  Dig.,  578.  It  is  true  that  under  this  section,  no  louLl'^cwtody" 
creditor  of  an  insolvent  debtor  has  any  riffht  of  voting  for  or  *°y  creditor,  at 

^  ,  ^  ^7  rt«g«  of  the 

against  his  release,  unless  he  proves  his  debt  in  the  manner  proceedings 

may     make     a 

therein  set  forth,  so  as  to  satisfy  the  court  as  to  the  nature  and  charge  and  sug- 
origin  of  the  debt,  and  to  leave  no  doubt  of  its  reality ;  but  to"**which  die 
the  sixth  section  of  the  act  qfthe  25th  March,  1808,  provides  ^^f  and^the 
that  "  when  fraud  is  presumed  or  charged  by  any  one  of  the  .??,*■  *°  **® 
creditors  in  any  stage  of  proceedings  had  before  the  court,  the 
judge  shall  direct  a  collateral  issue  to  try  the  same  before  the  cannot  avoid 
jury,  and  for  that  purpose,  a  suggestion  shall  be  filed  in  which  ^"nJfSe  ^^u 
the  facts  to  be  relied  on,  shall  be  stated  and  the  debtor  shall  *°'"'*    "^K***    ^ 

•^  vote     for      or 

plead  to  the  same."  We  consider  this  proviso  as  being  parti-  against  his  dis- 
cularly  applicable  to  the  present  case,  and  there  is  nothing  in  his^im  is  not 
it  that  requires  the  creditor  to  give  his  vote  before  filing  the  S[ri][i"act,*&c! 
suggestion  of  fraud  therein  alluded  to  ;  this  may  be  done  at  ^^'^^"^^"^ 
any  stage  of  the  proceedings  bad  before  the  court  previous  to  qoiring  the  cre- 

ditor  to  give  his 

the  definitive  discharge ;  and  we  are  not  aware  that  such  sug-  vote  before  filing 
gestion  ought  to  be  supported  by  the  same  kind  of  proof  as  fraudSmin°al- 
may  be  necessary  to  give  to  the  creditor  the  right  of  voting.  *"^*^^  ^^ 
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Eaitiav    Uii.     By  alleging  fraud,  the  creditor  gives  no  TOte*  be  merely 

^^'  makes  an  opposition  to  the  release  of  the  debtor,  founded  on 

tAWLkJKBM     distinct  and  specified  facts  which  be  must  prove  and  substan- 

HIS  cmorroBs.  tiate,  and  which,  if  not  established,  will  not  prevent  the  debt- 
or's being  forthwith  discharged  from  the  custody  of  the  sheriflT; 
whilst  on  the  contrary,  the  vote  of  a  creditor,  being  the  ex* 
pression  of  his  consent  or  refusal  to  the  release  applied  for  by 
the  insolvent,  is  to  be  counted  among  those  who  are  for  or 
against  his  demand,  and  is  to  have  the  effect  of  controlling  a 
minority  which  perhaps  would  not  exist  in  the  absence  of  such 
vote.  This  is  undoubtedly  the  reason  why  the  law,  for  the 
protection  of  the  other  creditors,  and  to  prevent  collusion  be- 
tween the  debtor  and  a  pretended  creditor,  wisely  requires  the 
production  of  such  proof  as  to  leave  no  doubt  of  the  reality  of 
the  debt  due  to  the  person  who  wishes  to  exercise  the  right  of 
voting.  Here,  there  is  ample  proof  of  ^he  opponents  being 
judgment  creditors,  they  are  carried  on  the  bilan  as  such,  and 
it  also  appears  that  the  appellant,  at  the  time  of  his  surren- 
der, was  in  actual  custody  by  virtue  of  the  judgments  obtained 
against  him  by  the  appellees.  This  was  sufficient  to  entitle 
the  opponents  to  file  their  suggestion  of  fraud,  and  we  are  of 
opinion  that  the  rule  under  consideration  was  properly  dis- 
charged. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  affirmed  with  cost9. 
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GOBfSTOCK  BT  AI*.  vf*  PAHS  *  SMITH:  Barttette  garnlsliee.  eastebv    Ihn, 

May,    1S41. 

ktVMAL  fROai  TRB  COUST  OV  TfiB  FIRST  JVDIOIAL  DIBTMCT.  ======: 

coMiTocK  vr  iX 
The  diselofure  of  the  time  of  reoeinng  and  pAjing  orer  certain  monies  by  an  ^f. 

attorney,  who  is  garnisheed,  -which  he  had  received  on  aecoont  of  his  client, 
cannot  be  objected  to  as  disclosing  professional  secrets. 

So,  where  the  attorney  when  cited,  as  a  gamisbect  to  answer  interrogatories, 
requiring  him  to  state,  if  he  had  not  received  certain  money  of  his  client,  and 
if  he  had  and  had  paid  it  over,  to  state  when  he  paid  it,  and  to  whom,  and  he 
refiised  to  answer,  on  the  ground  that  it  would  be  disclosing  professional  con- 
fidence :  Seld,  that  he  was  boond  to  answer,  and  his  rejutal  was  an  evasion, 
making  him  liable  for  the  whole  debt,  costs  and  damages. 

This  appeal  comes  up  from  a  judgment  obtained  by  the 
plaintiffs  against  the  garnishee  in  this  case. 

,The  plaintiffs  had  recovered  a  judgment  for  $728  against  * 
Antonio  Paie,  one  of  the  defendants,  as  the  value  of  certain 
flour  they  had  sold  to  him  and  Smith,  for  cash,  but  which  had 
not  been  paid,  and  which  was  sequestered,  and  bonded  by  the 
defendant,  Paie,  with  Bartlette,  the  garnishee,  as  surety. — 
This  judgment  was  signed  the  dOth  May,  1839.  The  flour 
was  sold  by  the  sheriff  and  the  proceeds  paid  over  to  Bartlette 
the  attorney  of  Paie  and  surety  on  his  bond. 

On  the  19th  July,  1839,  the  plaintiffs  filed  their  petition 
against  Bartlette,  praying  that  he  be  cited  as  garnishee,  and 
required  to  answer  on  oath  the  following  interrogatories : 

1.  "Did  not  the  sheriff  of  New-Orleans  pay  over  to  you  as 
the  attorney  of  Paie,  the  said  sum  of  $728,  the  proceeds  of 
flour  sequestered,  as  aforesaid  ;  and  did  you  ever  pay  it  overt 
Is  not  the  money  under  your  control,  or  in  your  possession  ? 

2.  "Before  you  received  said  money  had  not  Paie  lefl  New 
Orleans,  and  has  he  ever  since  been  in  this  city  to  your  know- 
ledge ?  If  you  have  paid  it  over,  state  when  you  paid  it,  and 
to  whom  did  you  pay  it  ?" 

The  garnishee  excepted  to  the  legality  of  the  interroga- 
tories ;  especially  the  second,  and  objected  to  answer,  on  the 
ground  that  the  law  did  not  authorize  such  interrogatories  or 
require  a  ganiishee  to  answer  them.— ^Further,  that  be  cannot 
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Eaatsun  Dm.  answer  the  same  without  disclosing  matters  and  instructions 
May,   t84i.    confided  to  him  in  professional  confidence.     He  prayed  to  be 

coKBTocK  «T  AL  excuscd  from  answering. 

PA»&8MiTK.  In  answering,  the  garnishee  states,  "the  sheriff  did  not  joay 
over  to  him  as  the  attorney  of  Pale,  the  said  sum  of  f728,  the 
proceeds  of  flour  sequestered ;  but  the  amount  he  did  receive 
from  the  sheriff  in  his  capacity  of  attorney  for  Antonio  Paie, 
being  as  well  as  he  recollects,  tlOS  69,  and  no  more,  which 
he  understood  had  been  left  with  the  sheriff  by  the  aforesaid 
plaintiffs,  as  the  proceeds  of  the  flour  sequestered  and  sold  by 
them;  and  which  they  had  been  ordered  by  a  decree,  rendered 
by  the  court,  to  deliver  to  defendant,  Paie,  on  bond,  was  re- 
ceived by  me  in  pursuance  of  said  decree,  by  virtue  of  in- 
structions from  said  Paie,  and  almost  immediately  by  me  paid 
over  and  disposed  of  according  to  further  instructions,  I  had 
received  thereof  Concerning,  from  said  defendant,  Antonio 
Paie.  The  money  is  not  now  and  was  not  at  the  time  the 
above  mentioned  interrogatories  came  to  my  hands,  or  at  any 
other  time  since,  under  my  control,  or  in  my  possession." 

**To  the  second  interrogatory,  I  object  to  answer  for  the 
reasons  set  forth  in  my  exceptions  thereto." 

The  plaintiff  now  took  a  rule  on  the  garnishee  to  show  cause 
why  judgment  pro  confesso  should  not  be  rendered  against 
him,  for  not  answering  the  interrogatories  propounded;  and 
further,  that  the  exception  and  answer  be  overruled.  After 
some  further  proceedings  there  was  a  judgment  overruling  the 
exceptions :  and  also,  on  the  rule  tcJcing  the  interrogatories  for 
confessed,  under  article  263  of  the  Code  of  Practice,  against 
the  garnishee,  for  the  amount  of  the  plaintiff's  entire  demand. 
The  garnishee  appealed. 

JEgghston,  for  the  plaintiffs  and  appellees. 

JBartletUf  in  propria  persona  for  appellant. 

Martin,  J,  delivered  the  opinion  of  the  courti 
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This  is  an  attachment  case.  Judgment  was  obtained  against  EAtTBBw  Dis. 
the  defendants  for  the  sum  of  seven  hundred  and  twenty-eight  — 1-. 

dollars;  and  T.  A.  Banlette,  the  garnishee,  is  appellant  from  ^ouvrt^ mt at. 
a  judgment  rendered  against  him  for  this  amount  of  defen*  'aik  &  smith.  - 
dants'  funds  in  his  hands,  in  pursuance  of  the  263d  article  of 
the  Code  of  Practice  which  provides  that  the  refusal  of  a 
garnishee  to  answer  interrogatories  shall  be  taken  as  evidence 
of  his  having  funds  sufficient  to  satisfy  the.plaintifis'  demand, 
and  judgment  shall  be  given  against  him  for  the  whole  amount 
thereof.    '  The  disclo- 

The  garnishee  m  his  answer  to  the  first  interrogatory,  ad-  of  reueiving  and 
mitted  that  he  had  received  a  sum  of  money  on  account  ofjlj^/^iu  monies 
Paie,  one  of  the  defendants,  whose  attorney  he  was,  but  added  ^K  •"  .attorney 

'  "^  '  who      18      gar- 

that  he  had  almost  immediately  paid  it  over  according  to  his  n«»heed,  viiich 

.  .  he  had  receded 

client's  instructions.  on  account    of 

The  second  interrogatory  is  in  these  words :— "Before  you  not  he  obVcied 
received  said  money  had  not  Paie  left  New-Orleans  ?  and  has  p^rofesSonlr*^? 
he  ever  since  been  in   this  city  to  your  knowledge  ?     If  you  ^^^^^' 
have  paid  it  over ;  state  when  you  paid  it ;  and  to  whom  did  attorney,   when 

.    «,,  cited  as  a  car- 

you  pay  it  ?"  nishee,    to    an- 

This  interrogatory  the  garnishee  refuses  to  answer.  He  torie8,'"*re«^- 
contends  that  the  law  does  not  authorize  such  interrogatories,  jpg  him  to  sute, 
nor  make  it  incumbent  on  a  garnishee  to  answer  such  ques-  received  certain 
tions  ;  and  that  he  cannot  answer  the  same  without  disclosing  client,  and  if  he 
matters  and  instructions  confided  to  him  in  professional  con-  J[ij  it^^cr  to 
fidence.  state  wA^i'A 

paid  It,  and  to 

The  garnishee  was  required  to  state  at  what  time  he  paid  the  'whom,  and  he 

...  .  refused   to   an» 

money.  The  plaintifis  wished  to  ascertain  this  fact,  in  order  swer,  on  the 
to  charge  him,  if  the  payment  was  made  after  the  service  of  ^m  be  di»- 
the  attachment.  The  precise  time  -was  within  his  knowledge,  .f^^  '^^^fil 
necessarily  and  independently  of  any  communication  he  might  ^*"®®**  ^^^ 
have  received  from  his  client.  Admitting  that  there  may  be  bound  to  an- 
something  in  his  objections  to  any  other  part  of  the  interrog^-  refusal  is  an 
tory,   ingenuity   itself  cannot  suggest  any  objection   to   the  ^^iJ[[i  i^ble 

disclosure  of  the  time  of  payinsf  over  this  money.  fw   the  i^hole 

'^  J     ^  ''  debt,  costs   and 

We  regret  to  see  a  member  of  the  bar  seeking  to  avoid  the  damages. 

01  VOL.       XVIII. 
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EirriBii    Dit.  payment  of  a  sum  of  money  unjustly  withheld  by  a  bare-faced 

ilAtt/     1841* 

^*  --  resort  to  such  shameful  evasions  under  the  pretence  of  a 
^^^^^  scrupulous  regard  for  professional  obligations.  Judgment 
was  therefore  correctly  given  against  the  appellant  for  the 
entire  amount  of  the  plaintiff'  claim ;  and  they  are  further 
entitled  to  the  ten  per  cent,  damages  which  they  claimed  as 
for  a  frivolous  appeal. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  affirmed  with  costs  and  ten  per 
cent,  damages. 


APFBAL  rROM    TRV  COMMERCIAL  COOBT  OV  HIW  ORLVAHS* 

Where  ftn  smended  petition  wss  filed  with  a  netr  affidatit  atd  hood, 
the  name  of  the  defendant,  but  no  new  order  of  attachment  was  grautodt 
ffeld,  that  the  attacnment  isiuing  thereon  is  a  nullity. 

This  suit  commenced  by  attachments  The  petition  was 
filed  the  25th  of  January,  1841,  in  which  the  plaintiff  alleges 
thflt  6he  Charles  F.  Cocke  is  indebted  to  him  in  the  sum  of 
#880,  as  overseer  of  his  plantatioti ;  and  being  the  balance  due 
on  an  order  or  draft  of  defendant  in  his  favor  drawn  on  R. 
Eggleston.  A  writ  of  attachment  issued  according  to  the 
prayer  of  the  petitioner. 

On  the  80th  of  January,  by  leave  of  the  Court,  the  phdatifT 
filed  an  amended  petition,  accompanied  by  a  new  affidavit  and 
bond,  alleging  that  he  had  sued  the  defendant  by  the  wrong 
name  through  mistake,  and  that  his  true  name  was  '*  Chas- 
tine  Cocke."     He  prayed  that  a  writ  of  attachment  issue 
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agaiofft  the  defendant,  Chastine  Cocke.    The  writ  of  attaeh-  BmsBif    Di«. 
ment  issued  without  any  order.  ^V  V^' 

A  rule  was  taken  on  the  plaintiff  to  show  cause  why  the  atr       "^^ 
tachment  should  not  b^  set  aside  on  the  ground  that  no  order       c««^"* 
for  issuing  it  had  been  granted.     On  hearing  the  parties  the 
rale  was  discharged. 

There  was  judgment  for  the  plaintiff  and  the  defendant  by 
his  attorney  appealed. 

Peifttm  ^  I.  W.  Smith,  for  the  plaintiff: 

1.  The  court  below  properly  overruled  the  motion  to  dismiss 
the  attachment.  No  order  to  issue  the  attachment  was  neces- 
sary. The  clerk  is  authorized  to  issue  the  writ ,  see  act  of 
March  2&thf  1828y  see.  18.  If  any  order  were  necessary  it 
would  be  an  osder  from  the  clerk  directed  to  himself.  Besides 
if  any  order  should  be  deemed  necessary,  the  order  of  the 
comrt  directing  the  amended  petition  to  be  filed  may  be  consi- 
dered as  one. 

&  The  testimony  prores  tSat  the*  older  sued  on  was  drawn 
in  MissiBsippi  by  the  defendant  upon  his  agent  residing  there,  to 
be  paid  by  money  to  be  received  by  the  latter  from  a  debtor  of  the 
former ;  and  that  what  was  received  was  paid  over  and  credited 
on  the  order.  More  than  four  months  afterwards  the  defen- 
dant recognized  this  debt  in  his  letter,  and  promised  that  he  and 
his  partner  **  will  make  the  draft  good."  * 

8.  The  order  sued  on  is  not  a  bill  of  exchange :  if  it  were, 
the  testimony  shows  that  the  drawer  had  no  funds.  If  ndticd 
were  necessary  the  letter  of  the  defendant  afterwards  admits 
the  debt  and  proves  clearly  he  knew  the  draft  was  not  paid, 
and  yet  he  promises  that  he  and  his  partner  will  at  all  events 

make  the  draft  good.    If  the  drawee  had  no  fund^  thett  no  ^ro- 

« 

test  or  notice  to  the  defendant  was  necessary. 

Maifbiny  for  the  defendant  and  appellant : 

1.  That  the  first  order  of  attachment  having  been  issued 
against  Charles  F.  Cocke^  no  order  of  attachment  has  been 
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EAngRH    liii.  iseued  against  the  defendtuit  under  his  real  name  as  Chastine 
^■"^'-     Cocke. 
FuaDEK  2.  No  proof  of  the  non-payment,  and  legal  notice  to  the  de- 

cocKfi.       fendant  of  the  non-payment  of  the  oMejr  or  bill  of  exchange 
sued  on  is  given. 

3.  The  defendant  has  not  waived  the  necessity  of  such  proof, 
for  the  letter  of  the  defendant  does  not  prove  the  identity  of 
the  order,  and  that  he  knew  that  said  notice  had  not  been 
given. 

4.  If  responsible  at  all,  th«  defendant  must  be  only  for  his 
share  or  one-half. 

Morphy,  J.  delivered  the  opinion  of  the  court. 

This  suit  had  coounenoed  by  attachment  against  Charles  F. 
Cocke*  A  few  days  after,  plaintiff  presented  a  petition  stating 
that  through  error,  defendant's  naxae  had  been  set  forth  as 
Charles  F.  Cocke,  when  in  fact  his  true  name  was  Chasline 
Cocke,  and  asking  that  the  original  petition  should  be  amend- 
ed accordingly.  A  new  affidavit  and  bond  were  annexed  to 
this  petition,  and  a  writ  of  attachmeait  was  prayed  for  against 
Chastine  Cocke ;  leave  of  the  cqurt  was  obtained  to  file  the 
axnended  petition,  but  no  order  for  the  issuing  of  the  second 
attachment  was  given  either  by  the  judge  or  by  the  clerk  of  the 
coi^rt  below.  A  ax^otion  was  made  to  set  aside  the  proceedings 
on  the  ground  that  they  were  not  authorized  by  any  order  of 
the  court,  and  were  therefor^e  illegal  and  void*  This  motion 
was  overruled  below,  but  it  has  been  renewed  and  insisted  on 
here  by  the  counsel  appointed  to  represent  the  absent  debtor. 
It  is  contended  on  the  part  of  plaintiflf  and  appellee  that  no 
such  order  was  necessary  ;  that  the  18th  section  of  the  act  ap- 
proved on  the  25th  of  March,  1828,  which  gives  to  the  clerk 
^  the  right  of  issuing  orders  of  arrest,  attachment,  &c.,  autho- 

rizes him  to  issue  the  writs  himself,  without  the  vain  and  use- 
less ceremony  of  making  an  order  directed  to,  and  to  be  exe- 
cuted by  himself.  We  cannot  give  our  assent  to  this  proposi- 
tion.    It  would  l>e  doing  away  entirely  with  the  necessity  of 
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an  order  in  every  case,  which  is  contrary  to  the  very  terms  of  BArrBuif  Dis 
the  statute,  which  provides,  **  that  the  orders  of  arrest,  attach-  ^*  ,1, 
meat,  provisional  seizure  and  injunction,  &c.,  may  be  issued 
either  by  the  judge  before  whom  the  cause  is  brought  or  by 
the  clerk  of  his  court,  provided  that  the  parties  applying  for  the 
same  comply  with  the  formalities  prescribed  by  law  to  obtain 
any  of  the  above  mentioned  orders.''  Before  this  enactment 
none  of  these  extraordinary  remedies  could  be  obtained  with- 
out an  order  of  the  judge.  The  only  change  made  by  this  law 
is  to  give  to  the  clerks  of  courts  concurrently  with  the  judge, 
the  power  of  making  such  orders  ;  but  from  the  very  wording 
of  this  amendment  it  is  apparent  that  the  judicial  order  there- 
tofore required  for  the  issuing  of  these  several  writs  was  not  in- 
tended to  be  dispensed  with.  The  orderauthorizing'the  issuing 
of  a  writ  and  the  writ  itself  are  distinct  and  different  things. 
The  one  is  a  judicial  act  determining  the  amount  of  the  bond  to 
be  given,  accepting  the  surety  offered,  &c.;  the  other  is  the  per- 
formance of  a  ministerial  duty.  An  order  when  issued  by  the 
clerk  under  this  express  law  is  to  be  considered  an  order  of 
the  court  as  much  as  if  given  by  the  judge  himself.  It  is  there- 
fore an  order  of  court,  which  the  clerk  executes  and  not  his 
own,  when  he  issues  the  writ  which  it  authorizes.  The  plain- 
tiff seems  to  have  been  fnlly  aware  that  an  order  was  necessary 
for  the  record  shows  that  he  took  care  to  have  one  made  out  by 
the  clerk  when  he  hied  his  original  petition.  The  second  at- 
tachment sued  out  against  Chastine  Cocke  being  a  distinct 
proceeding  ftrom  the  first  should  have  been  attended  by  the  Where  an 
same  formality.  It  must  stand  by  itself  and  can  derive  no  va«  Uon  was  filed 
lidity  or  support  from  the  order  authorizing  the  previous  at-  davit  anT^ond' 
tachment  against  Charles  F.  Cocke.     Plaintiff  having  treated  co«^«^»nK.  the 

®  ^^  narw  of  the  cte- 

the   first  attachment  as  a  nullity  and  prayed  for  a  new  wjitj /endaru,  but  do 

new     ordtT    of 

it  could   not  lawfully  issue  without   an  order   of  the  court*  attachment  was 
In  Lacy  vs.    Kenley,   3  Louisiana  Reports,    18 ;    we   have  Sa"  the  attach- 
said    "  whatever    may  be   the    general    doctrine  of    nullity,  IherL)niBa^aU 
relating  to  contracts  or  judicial  proceedings,  in  ordinary  cases,  ^'^' 
it  is  believed  that  in  the  extraordinary  remedy  by  attachment 
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Eastbrit    Dib.  all  the  forms  prescribed  by  law  for  this  process  must  be  strict- 
^^v*^^  ^'     ly  pursued,  on  pain  of  nullity,  as  a  consequeace  of  their  ae- 

BLANCH4RD        gleCt," 

TAMQks  ST  AL.      It  is  therefore  ordered  that  the  judgment  of  the  Commercial 

Court  be  avoided  and  reversed,  and  it  is  further  ordered  that 
there  be  judgment  for  the  defendant  as  ia  a  case  of  non-auit 
with  costs  in  both  courts. 


VeLANCJBLAMD  tw.  VARGAjS  fiT  AI.. 

APPBAL  phox  thb  pabim  court  for  tbb  parish  akd  citt  of 

ITBir  ORX.VAVB* 

The  Fights  of  garnishees  and  Uieir  liability  to  pay,  does  not  depend  on  privUeges 
or  preferenoe,  bat  on  their  answers  to  the  intoiTogntories  propoaadsd  by 
the  pUintiffs ;  sa^eet  however  to  be  disproved. 

Where  the  garnishee's  answer  states  he  has  a  certain  amoant  of  defisndants* 
property  in  his  possession  upon  paying  him  $468,  he  will  be  entitled  to  re- 
tain diis  sum  when  his  answer  is  not  disproved. 

This  is  an  action  for  the  balance  of  account  due  by  the  defen- 
dant, who  resides  in  Havana.  Jean  Ignacio  Laborde  was  cited 
as  garnishee  and  required  to  answer  interrogatories.  These  he 
answered  as  set  forth  in  the  opinion  of  this  court. 

There  was  judgment  against  the  defendant  for  $3,105.  A 
rule  was  then  taken  on  this  garnishee  to  show  cause  why  he 
should  not  be  condemned  to  pay  the  amount  of  the  judgment. 

There  was  judgment  on  the  rule  recognizing  91865  94, 
to  be  in  the  hands  of  the  garnishee,  one  half  of  which  he  was 
required  to  pay  to  the  plaintiff,  according  to  a  certain  agree- 
ment.    The  garnishee  appealed. 

/.  PF.   Smith,  for  the  plaintiff  and  appellee. 

Schmidt,  for  the  appellant. 

Simon,  J,  delivered  the  opinion  of  the  court. 
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This  is  a  suit  by  attachment.  Jean  I.  Laborde,  one  of  the  gar-  Eastkuk  Dii. 
nishees,  complains  that  judgment  was  rendered  against  him  in  ^^^'  ^^^' 
fayor  of  the  plaintiff  and  another  attaching  creditor  of  the  de<  blahchabb 
fendant,  for  the  sum  of  $1865  94,  whilst  he  ought  to  have  been  taboab  «t  al. 
allowed  the  credit  of  a  sum  of  $468,  which  the  defendant  owed 
him  at  the  time  the  attachment  issued.  The  appellant  having 
been  interrogated  on  oath  as  to  what  property,  monies,  rights 
or  credit  which  he  had  in  his  hands  belonging  to  the  defendant, 
answered :  1.  That  on  the  day  of  the  service  of  the  process 
of  attachment  he  had  in  his  possession  a  bill  of  exchange,  which 
has  been  since  paid,  and  the  nett  proceeds  of  which  amount  to 
$987  60;  and  also  fifty  thousand  segars  valued  in  the  invoice 
at  $878  44,  which  property  belongs  to  the  defendant,  Vargas, 
upon  pajring  the  respondelit  $468,  and  leaving  a  balance  due 
him  of  $1400  61,  on  the  supposition  that  the  segars  produced 
the  invoice  price  after  deducting  commission,  storage  and 
other  incidental  expenses,  and  that  he  has  no  other  property, 
effects,  monies  or  any  thing  else  belonging  to  said  Vargas. 
2«  That  at  the  time  of  the  service  of  the  process  of  attach- 
ment, he  was  not  otherwise  indebted  to  said  Vargas  than  is 
already  set  forth  in  his  ifeply  to  the  first*  interrogatory ;  and 
further  that  either  shortly  pridr  to  the  service  of  the  attach- 
ment or  about  the  same  time,  another  attachment  was  served 
upon  him»  by  the  district  court,  in  the  suit  of  Mateo  Lopez  vs . 
Jose  VargtiS,  together  with  iiiterrdgatdries,  while  the  interro- 
gatories in  the  present  suit  were  not  served  upon  him  till  two 
days  afterwards,  to  which  fact  he  adverts  in  order  to  protect 
himself  from  injury  in  the  event  of  conflict  betweeli  the  re- 
spective claimants.  The  parish  judge  ordered  one  half  of 
the  amount  ($99$)  97)  to  be  paid  to  the  plaintiff,  the  other 
half  being  for  Mateo  Lopez,  under  an  agreement  on  file  be- 
tween the  two  attaching  creditors. 

It  is  contended  by  the  appellee^s  counsel,  that  if  the  garni- 
shee had  a  privilege  and  preference  over  the  plaintiff,  he  should 
have  filed  his  intervention  or  third  opposition  and  supported  it 
by  evidence ;  and  that  his  itnswer  does  not  disclose  any  facts 
which  authorize  any  such  privilege. 
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Eastern  Dis.  It  seems  to  US  that  this  is  not  a  question  of  pririlege  or  pre- 
May,  1841.  f^^^j^^Q^  ^nd  that  the  rights  of  the  garnishee  or  his  liability  to 
BLAKciiABD     pay  nicrely  depend  upon  his  answers  to  the  interrogatories  pro- 

YABoAt  »T  AL.  pouudcd  to  him  by  the  plaintiflT.  He  was  called  upon  to  an- 
The  rights  of  ^^^'  those  interrogatories  according  to  the  arts.  247,  250,  262, 

S'JlI'^ll^abflit^  to  ^^^'  ^^^  ^^  ^f^^^  ^^^^  ^f  practice  ;  under  those  articles,  the 
pay  does  not  de-  garnishee  was  bound  to  answer  clearly  and  categorically,  and 

lege  or  prefe-  if  he  refused  or  neglected  to  do  so,  such  refusal  and  neglect  was 
theul^aMwers  to  '^  ^®  Considered  as  a  confession  of  his  having  in  his  hands, 
torie  *"to"oS1-  pr^P®''^y  o^  ^^  defendant  sufficient  to  satisfy  the  demand  ;  the 
ded     hj     the  plaintiffhowever  is  permitted  to  disprove  the  facts  stated  by  the 

plaintiff;      sub-  ,        ,  ,  -• 

ject  however  to  garnishee  in  his  answers  and  to  show  that  they  are  false. 

In  this  case,  no  such  attempt  has  been  made,  and  therefore, 
as  this  court  has  held  in  the  case  of  Oakey  et  al.  rs.  Mtns.  and 
Ala.  R.  JR.  Co.;  13  La.  Rep.  670,  "  The  extent  of  the  garni- 
''  shee's  liability  is  to  he  tested  by  his  answers  to  the  interroga- 
'Uori^s,  the  truth  of  which  has  not  been  disproved."  And  it  is 
clear  that  the  plaintiff  must  abide  by  those  answers,  unless  be 
Where  the  6*<5epts  to  them  Or  attempts  to  contest  them  by  proving  that 
liamishee's  an- they  are  un true.  14/rfcm514.     If  this  doctrine  is  correct  and 

swer    states    he         "^ 

has  a  certain  we  do  not  think  it  Can  be  controverted,  does  it  not  necessarily 
fendants*    pro-  folIow  from   the  answer  of  Laborde,   that  the  amount  in  his 

¥W»i«Nr       in        hi* 

po8W8sion,upon  ^^i^ds  was  subject  to  be  applied  to  the  payment  of  the  sum  of 
Swlr^e  wiu  te  ^^^^  ^  ^^®  ^^^^  ^^^  attachment  issued  ?  He  states  positively 
entitled  to  re-  that  the  property  in  his  hands  belongs  to  the  defendant,  upon 

tain     this    sum  i        \    * 

when  his  answer  j9aytn^  him  (the  respondent)  the  said  sum  of  $468.  It  is  true 
isprov  ^y^^^  ^^  ^^g  ^^^  explain  how  and  why  this  credit  is  to  be  allow- 
ed, but  the  plaintiffhad  the  means,  by  propounding  him  addi- 
tional interrogatories,  to  ascertain  the  nature  and  ongin  of  the 
said  credit ;  as  the  case  stands,  those  answers  make  full  proof 
of  the  facts  therein  contained ;  and  if  on  the  one  hand,  the 
plaintiflTis  to  have  the  legal  benefit  of  them,  to  secure  the  re- 
covery of  his  demand ;  on  the  other  hand,  they  cannot  be  di- 
vided, and  must  also  serve  for  the  protection  of  the  garnishee's 
rights,  unless  regularly  excepted  to  as  insufficient  and  unsatis- 
factory, or  disproved  in  the  manner  pointed  out  by  law.     In 
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the  case  of  Burke  ei  al.  ts.  Taylor  et  aL;  15  Idem  237,  the  an-  Eastesv    Dm. 
swers  of  the  garnishees  were  specially  excepted  to  as  evasive        °^* 
and  insufficient,  and  it  became  then  the  duty  of  the  court  to     *tA«iciaHD 

X-v* 

pronounce  on  the  sufficiency  of  those  answers,  and  on  the  right  vaboas  st  ax. 
assumed  by  the  garnishees  to  pay  tnemselves  in  preference  to 
the  plaintiffs.  In  the  present  case*  the  rule  taken  upon  La- 
borde  affords  him  no  intimation  of  the  grounds  on  which  he  is 
sought  to  be  made  liable  for  the  whole  amount,  and  as  our  laws 
do  not  require  an  answer  in  writing  to  rules  taken  upon  garni- 
shees, 3  Idem  570,  the  only  issue  before  the  court  resulted  from 
the  answers  of  the  appellant  against  which  nothing  had  been 
alleged  or  attempted  to  be  shown ;  and  those  answers  were  the 
only  evidence  upon  which  the  inferior  tribunal  had  to  fix  the 
amount  in  the  hands  of  Laborde  subject  to  the  satisfaction  of 
the  plaintiff's  judgment. 

We  conclude  that  the  judge  a  quo  erred  in  dividing  the  ap- 
pellant's answers,  to  the  interrogatories',  and  in  not  limiting  his 
liability  to  the  balance  therein  shown  to  belong  to  the  defen- 
dant. 

With  regard  to  the  segiars,  we  agree  with  the  couil  below 
that  as  the  garnishee  has*  not  shown  the  amount  produced  by 
the  sale  thereof,  nor  the  expenses  which  may  have  been  incur- 
red thereby,  he  must  be -considered  as  having  in  his  hands  the 
cum  by  him  stated  in  his  answers  to  the  interrogatories  to  be 
the  value  of  said  segars.  It  was  his  duty  to  account  for  them, 
since  the  sheriff  had  left  them  in  his  possession. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Parish  Court  be  anuUed,  avoided  and  reversed, 
and  proceeding  to  give  such  judgment  as,  in  our  opinion,  ought 

» 

to  have  been  rendered  by  the  lower  court,  it  is  ordered,  adjudg- 
ed and  decreed  that  Ignacio  Laborde  pay  to  the  plaintiff,  one 
half  of  the  amount  by  him  acknowledged  to  be  in  his  hands  be- 
longing to  the  defendant,  to  wit :  seven  hundred  doU&rs  and  30i 
cents,  with  costs  in  the  court  below,  those  in  this,  court  to'  be^ 
borne  by  the  appellee. 

< 

02        vot.     xvin. 
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EUmBjr    Di8«  GAUiIiARDET  ««•  DfiMABIES* 

iVfay,    1841, 

-  APPEAL    PROM  TUB  PARISH  COURT   POR  THE  PARISH   AND  CITT  OP 


GAILLAKDBT 
SBXAAIU* 


MEW  ORLEANS. 


To  render  the  employer  or  hirer  of  a  slaye  liable  for  the  damage  occasioned  by 
fsi  4901  him,  it  must  be  done  through  his  neglect,  vhile  he  is  actually  engaged  in  the 

JLa^'  functions  or  duties  intrusted  to  him. 

J104100         Where  the  damage  is  done  vilfuUy  and  wickedly^by  a  slaTe  hired  to  another, 
instead  of  doing  it  through  neglect  or  unskilfolness,  the  employer  is  not  liable. 

The  employer  is  however  liable  for  damage  occasioned  tbroogh  the  negleet,  imr 
prudenee  or  unskilfulness,  of  his  employee,  whether  he  be  a  free  person  or  a 
slave. 

This  is  an  action  of  damages,  in  which  the  plaintiff  claims 
#600,  for  injury  and  damages  sustained,  by  the  negligent  and 
unskilful  conduct  of  a  slave,  in  driving  a  dray  against  his  gig, 
breaking  it  to  pieces  and  injuring  his  servant. 

It  appears  a  slave  hired  by  the  defendant,  in  his  employ- 
ment driving  a  dray,  and  being  in^  full  trot,  ran  against  the 
plaintiff's  gig  and  broke  it ;  doing  also  serious  injury  to  the 
servant  driving  it. 

The  evidence  was  clear  that  the  damage  was  occasioned  by 
the  neglect  and  unskilful  driving  of  the  drayman,  and  that  he 
was  hired  and  put  in  this  employment  by  the  defendant.  It 
further  appeared  that  the  servant  driving  the  plaintiff's  gig  did 
not  belong  to  him. 

The  Parish  Judge  assessed  the  damage  done  to  the  gig  at 
$200 ;  the  driver  not  belonging  to  the  plaintiff,  he  was  not  en- 
titled to  any  remuneration  for  the  injury  done  him. 

The  defendant  appealed. 

Preaux,  for  the  plaintiff. 

Castera  fy  Pepin,  for  the  defendant  and  appellant. 

Morphy,  .J,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  recover  damages  for  injury  sus- 
tained by  plaintiff  whose  gig  was  upset  and  considerably 
damaged  by  a  dray  belonging  to  the  defendant.     It  is  alleged 
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that  the  boy  who  was  driving  the  dray  also  belonged  to  the  EArrxsv    Dit. 
defendant,  and  that  the  accident  was  the  result  of  his  neglect         ^*      -!__ 
and  carelessness.     After  denying  generally  the  facts  alleged ;    ^^^^^'^^f^'^ 
the  answer  avers  that  defendant  cannot  be  liable  because  the      dbxahim. 
slave  who  occasioned  the  damage  is  not  his  property.     There 
was  a  judgment  below  in  favor  of  plaintiff  for  $200.     Defen- 
dant  appealed. 

The  evidence  shows  that  the  boy  who  was  driving  defen- 
dant's dray  did  not  belong  to  him,  but  was  hired  by  him  from 
some  other  person  whose  name  has  not  been  disclosed  even  on 
the  trial ;  and  that  the  accident  which  gives  rise  to  the  present 
daim  happened  through  his  neglect  and  want  of  proper  care 
and  attention. 

'  The  defendant  contends  that  the  owner  is  alone  responsible 
for  any  damages  occasioned  by  a  slave ;  that  as  he  only  hired 
this  slave  he  is  not  to  answer  for  such  of  his  acts  as  may  cause 
injury  to  others ;  and  we  have  been  referred  to  those  articles  of 
the  Louisiana  Code  which  declare  the  liability  of  masters  for 
the  offences  and  quasi  offences  of  their  slaves,  La.  Code,  arts. 
180  and  2300.  It  appears  to  us  that  defendant's  liability  in 
this  case  rests  on  grounds  altogether  distinct  from  those  which 
are  the  basis  of  the  responsibility  of  the  owners  of  slaves  un- 
der the  foregoing  provisions  of  our  Code.  The  liability  of  the 
masters  of  slaves  is  a  consequence  of  their  ownership.  It  is 
one  of  the  burthens  of  this  species  of  property ;  it  is  absolute 
and  exists  whether  the  slave  is  supposed  to  be  acting  under 
their  authority  or  not ;  the  only  difference  lies  in  the  extent 
of  this  responsibility.  If  the  offence  or  quasi  offence  which 
occasions  the  injury  is  committed  by  the  slave  without  the  or- 
der of  his  master,  the  latter  may  exonerate  himself  by  sur- 
rendering the  slave  to  be  sdld ;  while  he  will  be  answerable 
for  any  amount  of  damages,  if  the  slave  has  only  acted  in 
obedience  to  his  orders.  The  provision  of  law  on  which  plain- 
tiff relies,  as  applicable  to  this  case,  is  article  2299  of  the 
Louisiana  Code.  It  provides  that  ''masters  and  employers  are 
answerable  for  the  damage  occasioned  by  their  servants  and 
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EABTEim    ]>i8.  overseers  in  the  exercise  of  the  functions  in  which  they  are 

°^'  employed."     The  circumstance  of  the  person  employed  being 

6A1LLABDBT     a  slave  instead  of  a  free  person,  cannot,  in  our  opinion,  vary 

DEXAmixs.      or  change  the  responsibility  of  the  employer ;  for  it  rests  on 

To  render  ^^^  ground  of  express  or  implied  authority  from  him,  but  in 

the     employer  order  to  hold  the  employer  liable,  the  damage  must  be  done 

slave  liable  for  through  the  neglect  of  the  slave  hired  while  he  is  actually  en- 

the  damage  oe-  . 

oasioned  by  gaged  in  the  functions  or  duties  intrusted  to  him.  If  the  negro 
done  through  i^  ^^^^  ^^^^  ^^^  wilfully  and  wickedly  run  his  dray  against 
vhile  h^ls^acL'  pl^^^^^i^s  &>?»  instead  of  doing  it  through  neglect  or  unskilful- 
tually   engaged  ness,  defendant  could  not  have  been  made  liable^  because  the 

in  the  functions 

or  duties  in-  damage  could  not  be  said  to  have  been  done  in  the  course  of 
""^^^IL  1^  employment  or  under  any  implied  authority  from  him. 
damage  is  done  When  the  acts  of  an  agent  which  do  injury  to  others  are  wilful 
wickedly  by  a  and  deliberate,  he  must  answer  for  his  own  misbehaviour.  If 
another,  instead  he  be  a  slave  against  whom  no  action  can  lie,  the  law  sub- 
neglect^  or  un-  stitutes  for  his  responsibility  that  of  his  master ;  but  when  the 

emnloyer'is  not  ^^^^S^  ^^^  ^^^^  ^0**®  ^7  ^^®-  imprudence,  unskilfulness  or 
liable.  ignorance  of  a  person  employed  by  another  to  do  a  certain 

ployer  is  howl  thing,  the  employer  is  responsible  whether  the  agent  is  a  free 
dI^«^'^oc^-  Person  or  a  slave.  In  this  case  the  plaintiff  had,  we  think,  an 
sioned  through  action  afifainst  both  the  owner  and  employer  of  the  slave.     Had 

the  neglect,  im-  ^  '^     ^ 

prudenee  or  nn-  defendant  thought  proper  to  let  plaintiff  know  the  name  of  the 
his  employee,  person  from  whom  he  hired  this  slave,  he  might  perhaps  have 
free  person  or  a  ^^^^^  himself  the  trouble  and  expense  of  this  suit;  not  having 
•^'^^  done  so,  he  cannot  complain  if  he  alone  is  looked  to  for  in- 

demnity. The  injury  sustained  by  plaintiff  being  proved  to 
have  happened  through  the  neglect  and  carelessness  of  the  boy 
while  he  was  driving  a  dray  by  order  and  for  account  of  de- 
fendant, the  latter  is  clearly  liable  under  article  /2299  of  the 
Louisiana  Code.  As  to  the  injury  suffered  by  the  negro  who 
drove  the  plaintiff's  gig,  damages  were  rightly  disallowed, 
because  it  is  in  evidence  that  he  does  not  belong  to  plaintiff. 

The  judgment  of  the  Parish  Court  is  therefore  affirmed  with 
^osts* 
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KAISER  v#.  HOFFMAN.  Eastulit     Uts. 

Afay,  1841. 

APPEAL  FROM  TAB  COURT  OP  PROBATES    FOR   THE  PARI8B  OF  JSFFXRSOK.  ' 

KAI8BR 

The  caratorship  must  be  eiven  to  a  creditor  of  the  deceased,  in  prefereoce  to  a  *'* 

■  HOFPJlAir. 

person  who  is  not  soch,  but  only  all^;eshe  was  a  friend* 
A  persoo  to  whom  aoj  house  rent  is  due  by  the  deceased  is  a  creditor  and  will  be 

preferred  for  the  ouratorship,  to  a  stranger. 
The  party  failing  in  his  application  for  curatorsbip  of  an  estate,  through  the  op- 
position of  another  or  otherwise,  must  pay  the  expenses  of  the  contestation. 

The  appeUant,  Hoffman,  applied  for  the  curatorship  of  the 
vacant  estate  of  Jacob  Schert,  deceased,  alleging  he  was  a 
friend  of  the  deceased. 

Jacob  Kaiser  made  opposition,  averring  he  was  a  friend  and 
also  a  creditor  of  said  decedent. 

There  was  a  bill  of  exceptions  taken  to  the  answers  of  Kaiser  - 
to  interrogatories  propounded  to  him  in  open  court  by  Hoffman, 
touching  the  rent  due  him.  He  was  asked  if  the  deceased 
owed  him  any  thing  for  house-rent  during  the  month  of  Au- 
gust, 1839;  the  answer  was  that  the  deceased  paid  him  for  Che 
month  of  August  and  up  to  the  1st  of  September,  1839,  all  he 
owed  him  for  house-rent.  Kaiser's  counsel  then  asked  him 
whether  he  was  a  creditor  of  the  succession  for  house-rent,  to 
which  question  Hoffman's  counsel  objected  on  the  ground  that 
Kaiser  could  not  interrogate  himself  through  his  own  counsel, 
and  that  he  could  explain  no  farther  than  what  was  connected 
with  the  rent  during  the  month  of  August,  1839.  The  court 
overruled  the  objection  and  added,  that  Kaiser  when  stopped 
in  explaining  had  stated  that  in  fact  his  house-rent  was  paid  up 
to  the  1st  of  September,  1839,  but  there  was  a  balance  due  him 
for  rent  from  the  date  last  mentioned  to  the  day  of  the  death  of 
the  deceased. 

There  was  judgment  sustaining  the  opposition  of  Kaiser' 
and   appointing  him  curator.     The  defendant  and  applicant 
appealed. 

M*Ktnney,  for  the  plaintiff  and  opponent. 

Greiner^  for  the  defendant  and  applicant. 
Martin,  J,  delivered  the  opinion  of  the  court. 
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EisTxiLir    Di«.      John  HoflTman  is  appellant  from  a  judgment  of  the  Court  of 

■     ^^'        —  Probates  sustaining  the  opposition  of  Kaiser  to  his  application 

KAisBR        ^Q  Y)e  appointed  curator  to  the  estate  of  Jacob  Schert,  deceased. 

BofTMAH.      He  claimed  the  curatorship  on  the  ground  that  he  was  3,  friend 

The  curator-  of  the  deceased, 
ship    must    be      rjij^   claim  of  Kaiser  was  urged  on  the  ground  that  he  was  a 

given  to  a   ore-  o  o 

'^^°^-^*'^  ^^'  ^^^^^  *^^  creditor  of  the  deceased, 
ferencetoapcr^      The^  Judge  of  Probates  sustained  the  opposition,  being  of 
8uch7but  only  opiuiou  that  the  quality  of  creditor^  in  addition  to  that  oi  friend^ 
/JJen2  **®  "'**  *  turned  the  scale  in  favor  of  the  opponent. 

The  Louisiana  Code,  article  1114,  gives  the  preference  of 
the  curatorship  to  creditors  over  those  who  are  not ;  when  no 
surviving  partner,  heir  or  spouse  is  an  applicant. 

Kaiser  claimed  to  be  a  creditor  for  rent.    Hoffman,  the  ad- 
verse party,  interrogated  him  to  dky  whether  any  rent  vras  due 
for  the  month  of  August,  1839  ;  and  he  answered  in  the  ne- 
gative. When  his  counsel  asked  him  whether  there  was  any  thing 
whom^a^ny  house  ^^^  ^™  ^^'  house-rent,  the  question  was  objected  to  by  Hofi- 
ST^^d  "  a^d  \  ^^^  counsel,  but  the  objection  was  overruled ;  the  court  be- 
a  creditor  and  Jug  of  opinion  that  Kaiser  had  a  right  to  explain ;  whereupon 

will  be  prefer- 
red for  the  cu-  he  added,  that  the  deceased  owed  him  rent  from  the  Ist  Sep- 

^nger.'    °  ^  tember,.  1839,  to  the  day  of  his  deatbi  which  was  on  the  7th 

of  the  month. 

We  are  of   opinion    the  court  did  not  err.     It  was  other- 
wise proved  tb^t  some  rent  was  due. 
The  party  fail-      Xt  is  Urged   that  the  applicant,  Hofiman,  was  improperly 

ingin  nisappli-  °  '^'^  s^      tr       j 

cation  for  cura-  mulcted  in  the  costs  of  the  opposition.  The  Louisiana  Code, 
tate,  through  the  article  1118»  provides,  that  ^*  in  contestations  relating  to  the 
anotheV^'^  or  curatorship  of  successions,  the  parties  who  have  failed  in  their 
otherwiK,  must  demands  or  oppositions,  support  the  expense  of  them."  The 
of  the  contesta-  applicant  failed  in  his  demand,  and  the  opposition  of  Kaiser 

tion. 

was  the  consequence  of  it,  and  the  former  was  correctly  charg- 
ed with  the  costs  of  the  contestation. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  Court  of  Probates  for  the  parish  of  Jefferson  be 
affirmed  with  costs. 
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^ORTfiR  9#.  HBS  CREDITORS.  Eaaterit    Dis. 

Mat/,    1841. 

AFPSAL  FROX  THE  C0XXX8C1AI.  COURT  Of  NEW  ORLEANS.  • 

PORTBR 

Under  the  set  of  1808,  althoagh  the  Ibsolvent  fiiiled  to  deposit  his  books  in  the  ^^* 

'  ^  '  Hit    CREDITORS. 

clerk's  offloe  «t  the  time  of  his  appUcation,  yet  he  maj  be  permitted  to  do  so 
as  soon  thereafter  as  they  were  called  for  s  even  aAer  opposition  filed. 

Where  the  opponent  alleges  he  believet  the  insoltent  has  omitted  to  pat  all  his 
proper^  in  his  schedule,  it  will  not  be  considered  a  charge  of  fraud. 

Where  the  loss  of  part  of  the  insolvent's  books  is  shown  by  his  affidavit,  and  an 
ex  parte  affidavit,  hearsay,  and  other  evidence  received  without  objection,  it 
▼ill  suffiee. 

When  there  are  no  creditors  m  court,  opposing  the  discharge  of  a  debtor,  under 
the  act  of  1808«  there  is  no  obstacle  to  his  discharge. 

When  the  opposition  does  not  contain  an  actual  charge  of  ftaad,  a  Jury  need 
not  be  empannelled  to  try  it. 

The  plaintiff  filed  his  petition  and  schedule,  and  prayed  for 
the  benefit  of  the  insolvent  law  of  1808,  for  the  relief  of  debtors 
in  actual  custody. 

Nathan  NichoUs,  one  of  the  creditors,  made  opposition  to  the 
insolvent's  discharge  on  several  grounds,  and  alleged,  that  he 
believed  the  debtor  had  omitted  to  put  down  on  his  schedule  all 
the  claims  and  property  belonging  to  him,  &>c,,  and  h^d  not  de- 
posited his  books  in  the  clerk's  office,  as  he  was  bound  to  do. 
He  prayed,  that  the  insolvent  be  denied  the  benefit  of  the  in- 
solvent law  he  was  seeking. 

On  the  day  of  trial,  the  books  and  documents  were  brought 
into  court,  and  deposited  with  the  clerk.  The  insolvent's  affi- 
davit at  the  foot  of  a  supplemental  petition,  together  with  the 
affidavit  letters,  and  other  papers  were  produced,  to  show  the 
loss  of  a  portion  of  his  books,  kept  by  him  up  to  August,  1838. 
A  bill  of  exception  was  taken  to  the  production  of  the  remain- 
ing books  on  the  day  of  trial,  as  being  too  late. 

There  was  judgment  by  the  court,  discharging  the  insolvent, 
and  the  opposing  creditor  appealed. 


for  the  plaintiff  and  appellee. 


CoUens,  for  the  opposing  creditor,  assigned  errors. 
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EjisTEiur    Di8.      Martin,  J,  delivered  the  opinion  of  the  court. 

May,    1841.  ' 

FOKTSR  —      Nathan  Nicholls,  an  opposing  creditor,  is  appellant  from  a 
^-  judgement,   which  discharpfes  the  insolvent  from  all  suits  and 

actions,  pending  against  him,  and  from  all  manner  of  debts. 


which  he  may  haVe  contracted. 

The  appellant  assigns  the  following  errors: 

1.  The  insolvent  did  not  deposit  his  books  in  the  clerk^s 
office,  as  is  required  by  law,  when  he  filed  his  petition  and 
schedule,  but  after  the  return  day  of  the  notice  to  his  creditors. 

2.  Further  time  was  granted  to  the  insolvent,  to  produce  his 
books,  and  he  was  allowed  to  produce  them  after  the  opposition 
was  filed,  opposing  his  discharge. 

3.  He  was  allowed  to  prove  the  loss  of  his  books,  kept  by 
him  previous  to  August,  1838,  and  to  rebut  the  charge  of 
fraud  by  ex  parte  affidavits,  hearsay,  and  other  illegal  evidence, 
without  allowing  the  opponent  to  cross-examine  or  to  make 
objection. 

4.  The  insolvent  was  illegally  discharged  on  this  ex  parte 
evidence,  and  without  two-thirds  of  the  creditors  present  in 
court,  consenting  thereto ;  and  when  in  fact  the  only  creditor 
present,  opposjed  it. 

5.  No  commissioners  were  appointed,  as  is  required  by  law, 
when  two-thirds  of  the  creditors  present  are  dissatisfied  with 
the  immediate  release  of  the  debtor. 

6.  No  Jury  was  called  to  try  the  question  of  fraud,  which 
was  suggested  by  the  opposition. 

Under  the  act  I*  1*^^  ^^^  ^^  March  26,  1806,  under  which  the  insolTent 
The^^^klSiTe^  ^^^S^^  r«li«^'  requires,  that  dU  his  books  ai^d  accounts  shall  be 
felled  to  deposit  deposited  in  the  clerk's  office,  at  the  time  of  his  application. 

hit  books  in  the       ^  '^'^ 

clerk's  office  at  We  nevertheless  thinks  that  the  court  did  not  err  in  permitting 

the  time  of  his    ,  .,  j  .  i    i       i  i  «  . 

•ppiioation,  yet  the  appellee  to  deposit  such  books  and  accounts,  as  he  was  m 
mitted^to  do^so  Possession  of,  as  soon  as  they  were  thereafter  called  for. 
JJ^g^'J^j^**^®,!^"      II.  The  necessary  time  was  properly  given  the  insolvent,  to 
^erecailed/org  produce  his  books  and  accounts,  notwithstanding  the  opposition 

even  after oppo- ,      ,  ,  ^,    ,  o  rr 

sition  filed.        had  been  nled. 
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in.  There  is  na  eharge  of  fraud  alleged  in  the  opposilion;  i^tTJsui    Dvh 
the  opponent  only  says,  he  believes,  that  the  insolvent  has 
omitted  to  put  all  his  property  in  the  schedule.  »oA-nw 

The  loss  of  the  books  dnd  accounts,  previous  to  August,  1838,  mi  casufi«a«. 
was  proved  by  the  affidavit  of  the  insolvent,  at  the  foot  of  his  where  the  op- 
petition,  ;  and  by  the  ex-parte  affidavit,  hearsay  and  other  evi-  J^^JJlg^^^e 
dence»  by  which  a  further  attempt*  to  prove  the  loss*  waa  madet  "**%JS*\  ***! 
were  received  without  any  objection  from  the  appellant.  *ii  his  property 

T^    r     ^  ,^  :..  -I  ■      in  hi.  ichedule, 

I Y .  It  does  not  appear,  that  any  creditor  came  and  opposed  it  iriu  not  be 
the  discharge  of  the  insolvent.  The  record  indeed  shows,  that  ^rge  of  fnnid. 
the. appellant's  connsel  resisted  the  prodactioiis  of  the  boiilcft'  ^y^re  the 
and  accounts,  kept  since  the  20th  October,  1838,  and  took  his  lj»»  <>f  part  of 

'^  ^  the    insolvent's 

bill  of  exception  to  the  •opinion  of  the  court,  permitting  the  in*  book*  is  shown 
solvent  to.  deposit  them  on  that  day ;  declining  a  continttance^  and  »  ex-narttt^ 
which  was  offered  him,  to  inspect  and  examine  them.  This  is  _  ^^j  ^^ 
the  last  opposition,  that  appears  to  have  been  made  in  his  be*  ^'^!^!|£^^|^ 
half.  The  judgment  of  the  coart  informs  mt  thai  no  farther  j^on.  It  viU 
opposition  being  made^  the  insolvent  was  discharged. 

V.  It  do^9.  not  appear,  that  any  creditor  was preeeni  to  op-  .re^IIJtre^OTt 
pose  the  immediate  discharge  of  the  insolvent.  The  opposing !« <^^»  ®P^»" 
creditors,  spoken  of  in  the  6th  section  of  the  act  of  1808f  1  eharfe  of  a 
Moreau's  Dig.  569,  are  not  those,  who  hnye  filed  aa  oppoaition,  the  act'  of  isos, 
but  the  creditors  who  are  present  in  court  at  the  time  when  the  oUtaele  to  his 
imm^ediate  discharge  is  moved  for,  and  express  their  diasatis*  d>>«^i^- 
faction  therewith.     It  does  not  appear,  that  any  creditor  was 

there,  and  did  so  ;  and  the  judgment  states  there  was  none« 

VI.  There  bein^  no  allegation  of  fraud  in  the  omoeition^     When  the  op- 

,  .         i.  11.  .  potibondoesnot 

there  was  consequently  no  necessity  of  empanneUmg  a  ^ury  to  eontainanaetnai 

.  charseof  fnmd, 

wfy  It.  .  a  Jury  need  not 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jndg-  ^t^R^"**'*^ 
ment  of  the  Commercial  Court  be  ,^rmed  Tvith  .oosts*  ^ 
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EAmw     Di#.  VAMtlH  A  CO.  •»•  HVHf  BT  At* 

Mil/,   184t. 

=■=  MffSUt  Fifftf  fflt  efetTBT  or  TdB  nufr  ittsicul  diitbict. 

TAIBIH  Ik  004 

***      .     Tber«f  m  no  difference  betw6^  dvedimr  iKMuet  todi  iforet  In  rebtioD  In  the 

rightf  of  the  lessor,  on  the  effects  of  Ate  lessee,  and  Aider  lessee;  and 


Who  pay  1Xdn%f»  on  their  goods  in  sf  'warehovse  ire  liahfe  to  the  landlord's  yn- 

1m,  the  goodt  or  effects  of  sob^fertoet  or  persons  stortriJifpfopeHy  in  a  wardMnsn 
ondeirleanBj  are  snlgeet  to  the  proprietors'  right  of  pMfpB  or  prifiligft»i% 
lor  sofih  som  as  ihtjf  may  be  9wing  at  ffic  time  this  right  is  enforond. 

IMfi^  h  fttf  lEcftion  to  recover  the  sum  of  fSCM,  the  Talae  of 
987  stxka  of  com,  which  it  is  alleged  the  defendants  caosed  to 
be  piroyiBienaUy  seized  under  the  landlords'  piiTilege  for  ar- 
fears  of  reniC^  amoantmg  to  tSOO,  due  them  lif  their  lessees^ 
Mflb^  Settle^  fov  m  Wiifefaoiise  in  CosuMiee  street^  in  whisk 

IbO  plttBnnS   OOVtt  WaS  SiOyOQ/ 

Ir'he  piamti^  fart&ef  aQege  ikii  the^  tVamed  t&e  jefen^t^ 
as  soon  as  they  had  notice  of  the  seizttre,  not  to  sell  (he  com  as 
k  Wafis^  fbeHs  i  tsthrfing  at  the  saBM  time  to  pay  ihe  amount  due 
foi  ka  storage ;  but  that  they  persistecf,  and  obtained  an  oirief 
$x^pmrts  imd  said  the  com.    The  plaint^  pray  judgment  for 

Vke  defea<ilants  p^a^ed  a  genenJ  tilentai.  Off  (ftese  ple^- 
Ings  and  issues  the  cause  was  tried. 

It  was  admitted  the  eom  in  question  was  stored  with  MiBs  4; 
fietde*  ihe  lessees  of  the  defendants,  in  their  warehouse  on 
lease  from  the  kttef  ^  titeft  i^ef^  #us  #900  reirt  due  from  the 
lessees  to  defendants,  for  whMi  the  plaintifi*  com  was  seized 
and  sold.  It  was  admitted  the  amount  due  for  storage  of  the 
com  was  t^nd^red  to  4he  defendants  before  the  sak  ef  il#  mA 
declined  by  dieifl/ 

Ther^  was  jud^eAl  firi  iUd  pM&ti&  in  thcf  «Aomk  elaimed 
and  the  defendants  appealed^ 

C  j/.  Jones,  for  the  plaintiS^  relied  on  La.  Co Je,  aff.  9^78; 
that  goods  sent  to  an  auctioneer  for  sale,  are  not  liable  for  tie 
landlords'  privilege,  because  only  transiently  in  store  to  be  sold. 
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The  same  pnaciple  applies  to  the  storage  of  mecchandifle  with  EAfnav   Di^ 
a  lessee ;  especially  whea  the  landlord  knew  of  the  ownecship    ^'^  '^\.. 
of  the  goods  he  has  no  privilege ;  so  says  Delrincqurt;  see   ^^^"  ^  ^^ 
abo  8  La*  BeportStMO.  ,    9Bmnn$s^ 

CMnn  9r  Jlnier$an  for  defendants  and  appeUants,  jnstUied 
the  seizure  under  articles  M7&  and  2077  of  the  La.  Code, 
which  declare  that  the  lessor  has  a  right  of  pledge  on  property 
ted  effects  ofihe  leasee^  found  in  the  premises ;  and  that  dke 
same  prorision  extends  to  the  property  of  third  per»an8  when 
their  goods  are  contained  in  the  house  or  store  by  their  consent 
either  express  or  implied. 


Mofph^f  J.  deliTsrad  the  i^inion  of  the  court* 

Plaintifis  seek  to  recover  8504  as  the  value  of  a  quantity  of 
com  they  had  stored  for  safe  keeping  in  a  ware-house  kept  by 
Mills  and  Settle.  This  ware-house,  the  property  of  defendants, 
had  been  leased  to  the  said  Mills  and  Settle ;  the  latter  being 
indebted  to  defendants  to  the  amount  of  $200  for  rent,  were 
sued  and  the  com  belonging  to  plaintifis  seized  under  an  order 
or  provisional  seizure.  Upon  being  informed  of  this,  plaintifis 
immediately  apprized  defiendants  that  the  com  was  their  pro- 
perty, ofiered  to  pay  the  amount  of  storage  due  on  it  and  noti- 
fied the.m  that  they  would  be  held  responsible  for  the  value  of 
the  com,  if  not  returned.  Notwithstanding  this  notice  and  of- 
fer, on  the  part  of  plaintifis,  the  com  was  sold  to  pay  the  rent 
The  question  is  whether  under  these  circumstances  the  gOQcJ? 
of  plain tifTs  were  pledged  by  operation  of  laiw  to  secure  the 
judgment  of  t)ie  rent  to  the  proprietors  of  the  store,  and  if  so,  to 
what  extent  T  It  is  contended  that  the  corn  seized  was  subject 
to  defendants'  right  of  pledge  for  the  whole  amount  of  rent  due 
to  them  under  article  2677  of  the  La.  Code,  which  declares 
that  ^Hhis  .right  of  pledge  afiects  not  only  the  moveables  of  the 
lessee  and  under  lessee,  but  also  those  belonging  to  third  per- 
sons when  their  goods  are  contained  in  the  house  or  store  by 
their  own  consent  express  or  implied.''   It  seems  to  be  taken  for 
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fiijrrBiiH    Did.  graiited  that  pltititiffs  are  third  persons  ood  not  under  leasees ; 

°^'      —  we  can  see  no  good  reason  why  they  should  he  so  considered. 

TAIR17C  &  CO.    The  preceding  article  ?JOT5  gives  to  the  lessor,  for  the  payment 

BtnrT  rr  it.   of  his  rent,  p.  right  of  pledge  on  the  moreable  effects  of  the 

les^^e  which  are  found  on  the  premises  leaded.     It  declares 

that  this  right  in  cases  of  houses  and  other  edifices  includes  the 

furniture  of  the  lessee  and  the  merchandize  in  the  house  or 

apartment,  if  it  be  a  store  or  a  shop.     The  next  article  provides 

that  this  right  extends  to  the  effects  of  sub-lessees  so  fiar  as  they 

may  be  indebted  to  the  principal  lessee,  at  the  time  when  the 

proprietor  chooses  to  exercise  his  right.     From  these  articles 

dilferaiM  "  b^  ^^  ^^'   Code,  it  is  apparent  that  no  difference  was  intended  to 

twecn  ^^^j^  be  made  between  dwelling  houses  and  stores,  in  relation  to  the 

ttores   in  rda-  rights  of  the  proprietor  on  the  effects  of  the  lessee  and  under 

tion  to  the  rights  . 

of  the  lessor  on  lessee.     We  cannot  consider  persons  who  pay  storage  for  the 
lessee,        and  ^^^^  keeping  of  their  goods  in  a  ware-house  in  any  other  light 
•Sd^rJw^o  ^^^^  *^*^*  ^^  ordinary  sub-lessees.   The  only  difference  between 
Su  "J^3^.  ****  *^®  ^^^^^'^  *^^  t^®  ^"^rm^r  consists  in  the  mode  of  payment  of 
warehouse   are  their  rent ;   the  one  pays  so  much  per  month  or  per  year  for 
landlords' privi-  the  whole  or  the  J)art  of  the  building,  while  the  other  pays  in 
JJTes*.**    *"*'  proportion  to  the  quantity  of  goods  stored  and  the  time  they  re- 
main in  the  ware-house.     It  is  well  known  that  the  most  ordi- 
nary use  made  of  large  stores  and  ware-houses,  by  those  who 
rent  them,  is  to  receive  goods  on  storage.      It  has  become,  in 
this  city,  a  particolar  line  of  business ;    the  commission  mer- 
chant, receiving  the  produce  of  the  vrestern  country,  but  sel- 
dom rents  a  store  directly  from  the  proprietor ;  the  latter  gen- 
erally rents  Ijy  the  year,  while  the  commission  merchant  wants 
a  place  of  safe  keeping  only  temporarialy  until  he  can  sell  the 
goods  consigned  to  him.      Thus  the  lessee  of  a  ware-house 
generally  underlets  for  short  and  indefinite  periods  to  a  num- 
ber of  persons  such  portions  of  the  premises,  leased  to  him,  as 
may  be  wanted  for  the  storage  of  goods  and  merchandize.      It 
is  very  unusual  for  the  principal  lessee  of  a  ware-house  to  un- 
derlease in  any  other  way,  nor  would  he  find  it  profitable  to  do 
otherwise ;    but  whether  the  underlease  is  made  of  a  certain 
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part  of  a  Ware-hotise,  or  whether  it  is  made  \>y  receiving  goods  Eastskit    Dis^ 
on  storage^  it  appears  to  us  that  the  persons  who  pay  rent  or        °^' 
storage  to  the  principal  lessee,  are  his  suh-lessees  within  t;he 
meaning  of  article  9676 ;  and  that  their  effects  are  to  1;>e  subject- 
ed to  the  proprietor's  right  of  pledge  only  for  such  sum  as  they 
may  be  owing  at  the  time  this  right  is  enforced. 

In  a  city  like  ours,  through  which  vast  quantities  of  produce     ^  uTofsub- 
and  goods  are  continually  passing  either  to  be  sold  for  exporta*  icsaecB  or  per- 

^  ^  sons  storing  pro- 

tion  or  ta  be  carried  into  the  interior  of  the  country,  it  would  be  perty  in  a  v«rc- 
detrimental  to  the  interests  of  trade;  if  a  different  rule  was  to  lease,  are  tab- 
preraa.  prorisional  seku^s  for  large  arrears  of  rent  would  he^^ZT^ 
constantly  obstructing:  the  free  and  extensive  transaction    of  ®f,P*^8^®''Pr" 

■^  ^  vilege  only  for 

business,  and  wbuld,  in  some  cases,  lead  to  extreme  hardship  each  sum  as  they 

may  be    owing 

and  injustice  ;  it  is  from  considerations  of  this  kind,  we  utider-  at  the  time  thie 
stand,   that    elsewhere  goods  stored  in  ware-houses,   in  the  ^ 
course  of  trade,  have  been  considered  as  placed  there  tcmpora- 
rialy  and  have  been  entirely  exempted  from  distress  for  rent ; 
S  Kent's  Com.,  p.  47t. 

It  is  therefore  ordered  that  the  judgment  of  the  District 
Court  be  affirmed  with  costs. 


)i 
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APPBAL  PBOM  TBB  COUBT  OF  THB  FIBST  JUDICIAL  DUTHICT. 

It  is  the  genenl  and  settled  jarispnidence,  that  on  the  dissolution  of  a  partnership 
all  debt!  dae  mast  be  first  paid,  befi>re  there  is  a  dhrision  among  the  partners  { 
the  fund  remains  a  eomiaon  stock,  and  pledged  for  the  payBAent  of  the  debt* 
of  the  firm. 

The  partnership  in  a  Steamboat  is  dissolTed  bjr  the  destruction  of  the  boat,  which 
was  the  object  of  the  eontraet  of  pai  tnership ;  and  (he  insuranoe  money,  arising 
from  the  loss  of  the  boat  beeomes  a  fund  out  of  whleh  aU  the  creditors  of  the 
pBrtnersbip  must  be  first  paid. 

CsediUx's  have  a  right  of  preference  or  privilege  on  Ihe  iwuluership  fund,  to  be 
first  paid )  and  no  partner  can  assign  his  shai'c,  until  the  debts  of  the  firm  are 
paid. 
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BiMriBii     Dii.  ^  where  two  partnei%  make  a  aorreader  of  the  partoenhip  aJ&ira  vilh  Ifacir 

own,  the  third  partner,  vho  is  solveDt,  cannot  take  out  his  share  of  the  partner- 
riiip  fund,  until  the  partnership  debts  are  first  paid. 

This  is  the  second  time,  which  th^  present  case  has  been  be- 
fore this  court.     See  13  La,  Hep,  270. 

Claiborne  and  Mather  were  three-fourths  owners  of  tbe 
steamboat  Marmoraf  which  was  destroyed  by  fire,  and  J*  LfC- 
plicher  the  owner  of  the  other  fourths  The  boat  was  insuied 
for  $40,000.  Claiborne  and  Mather  made  a  surrender  of  their 
{property  to  their  creditors ;  alleging,  that  all  their  property 
or  effects  consisted  in  the  insurance  on  the  steamboat,  and  about 
$1000  due  to  her,  and  that  by  losses  and  misfortunes  their 
debts  exceeded  that  amount.  A  syndic  was  appointed  by  tbe 
creditors  of  tbe  insolTeuts,  who  were  also  creditors  of  the  boat. 
Leplicher,  and  his  assignees,  Bernard  &  Julien,.  to  whom  he 
had  assigned  part  of  his  share  in  the  insurance,  opposed  the 
proceedings  of  the  syndic,  and  alleged  they  were  entitled  to 
receive  Leplicher's  share ;  he  not  having  made  auy  surrender. 
The  District  Judge  sustained  the  opposition  so  far  as  the  as- 
signees Bernard  &,  Julian  were  concerned,  for  the  amount  as- 
signed to  them  by  Leplicher ;  but  ordered  the  Insurance  Offices 
to  pay  over  the  balance  coming  to  Leplicher,  as  well  as  that  due 
to  the  insolvents,  to  the  Syndic,  and  that  the  costs  be  paid  out 
of  the  mass.  The  Insurance  Companies  appealed.  Leplicher 
also  prayed  an  amendment  of  the  Judgment,  and  that  he  be 
entitled  to  receive  the  balance  of  his  share,  aAer  paying  his 
assignees. 

EusHsj  for  the  appellees,  contended. 

1.  That  the  Syndic  has  no  power  to  administer  or  take  under 
his  control  any  property  other  than  that  belonging  to  the  in- 
solvents, represented  by  him ;  and 

2.  Consequently  has  no  right  over  tbe  property  belonging 
to  the  appellees ;  and 

3.  Could  recover  from  the  Insurance  Companies  only  three- 
fourths  of  the  interest  covered  by  policies,  and  represented  by 
him. 
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Mtiybin  ^  IL  Ba  Conrddi   fer  iha  Insurance  Companies  BAmmr   Dim 
bikd  appellanki.  ^y»     --^ 


1.  I'liey  haVe  paid  to  tlie  Syndic  Q{  the  creditOfs  of  Claiborne 
and  Mather  the  balance  of  the  proceeds  of  the  polices  df  i^sur- 
adde  effected  oy  them,  which  payment  was  mdde  tinder  a  de- 
cree of  the  inferior  court,  feiidered  Md^  16,  l^di  Tiie  ^Bf- 
ment  is  shown  by  the  tableau  aild  juflgnient  of  tb«i  jdfeiidf 
court,  page  34,  and  is  not  denied.  The  appellants  are  therefore 
protected  by  a  judgment  of  the  inferior  court,  unappealed  frcMU* 

2«  The  point  decided  against  the  appellants  by  the  second 
judgment  of  the  inferior  court,  has  been  decicted  by  tbis  cotifi 
in  this  same  case,  and  reported  13  La.  Rep.  279.  The  question 
was  whether  the  opposing  creditois,  Leon  Bernard  and  others 
could  withdraw  the  proceeds  of  the  share  of  Leplicher,  beiord 
the  partnership  ^redHots  Were  M  paid. 

S<  if  iiot  ieCiiei  id  ffiis  ease^  the  law  js  sett^ied,  thatficpiichef 

and  his  assignees  are  entitled  to  no  part  of  the  partnerships 

*  »      • 

property,  till  all  the  partnership  creditors  of  Claib^ne,  Mather 
and  Leplicher  be  fully  paid*  Leplicher  could  not  make  aif 
assignment,  because  the  property  was  not  his ;  it  was  partnfef- 
ship  property,  and  it  as  ni(uch  belonged  to  his  co-partners,  as  to 
liim.  10  Martin,  640 ;  11  Martin,  427 ;  6  Martin,  N.  S.  62e> 
568.  On  this  principle  it  hai  been  held  by  this  court,  that  one 
partner  or  joint  owner  cannot  sue  his  partners  for  a  certain  por- 
tion of  the  common  property  }  but  litust  sue  for  a  partition  and 
settleiflent;  $  La.  Rep.  136;  l3  Idem  435;  and  die  partnership' 
creditors  have  a  privilege  on  the  piirthership  ftinds  for  the  pay- 
ment of  their  debts.    La^  C^ode;  trdi ;  8'  Martin,  N.  S.  606. 

l^he  partnership  having  been  dissolved  by  the  extinction  of 
the  thing.  Code  2847f  dn^  pifinetr  as  Leplicher,  had  less  the 
fig&t  id  ifansfei'  My  p6rtion  of  the  partnership  funds.  5  t^eni, 
324 ;  La.  ^ode^  2841-2. 

4^  T'he  dppeiiants  x^efe  condemned  without  having  beett  no- 
i\&ei  or  heard.  After  the  remanding  biick  of  the  cause  no- 
proceedings  were  notified  to  them. 

Preston^  syndic  in  propria  persona. 
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BlffTKBH      DfS. 

ilfoy»   1841. 

CLAIBORNE 

U  MATHER 

VS. 

THBTR 

OSBDITOBt- 


Simon^  J.  delivered  the  opinion  of  the  courts 

This  case  was  once  before  us  :  In  conformity  with  the  deci- 
sion of  this  court,  reported  in  13  La,  Hep.  280,  the  claims  of 
Leplicher,  Leon  Bernard  and  Julien,  as  set  forth  in  their  oppo- 
sition, were  to  be  settled  and  determined  according  to  the  legal 
principles  therein  established.  One  of  those  principles  was, 
that  the  funds  under  the  control  of  the  inferior  court,  proceed- 
ing from  the  policies  of  insurance  of  the  steam  boat  Marmora^ 
being  partnership  funds,  must  he  first  applieSt  to  the  payment 
of  the  partnership  debts,  in  preference  to  those  of  the  individual 
debtor ;  and  that  as  by  the  tableaux  of  distribution,  the  funds 
in  hand  would  pay  no  more  than  sixty-five  per  cent,  of  the  said 
partnership  debts,  no  part  of  them  could  go  into  the  hands  of 
Leplicher,  until  those  debts  are  paid. 

But  the  lower  court,  in  the  judgment  appealed  from  and  now 
under  consideration,  decreed  that  Bernard  and  Julien  should 
recover  of  the  two  insurance  Companies,  as  set  forth  in  the  said 
judgment,  the  whole  amount  transferred  and  assigned  to  them 
by  Leplicher,  to  wit :  $3364  16 ;  and  that  the  balance  (includ- 
ing the  residue  of  Leplicher's  portion)  of  the  proceeds  of  the 
policies  of  insurance,  as  adjusted,  after  deducting  the  claims  of 
Bernard  and  Julien,  should  be  paid  over  by  the  said  insurance 
companies  respectively  to  the  syndic  of  the  creditors  of  Clai- 
borne  &  Mather ;  to  be  distributed,  according  to  the  tableaut 
among  the  creditors  of  the  partnership,  and  that  Leplicher's 
opposition  be  dismissed.  From  this  judgment,  the  insurance 
companies  and  the  syndic  appealed. 

Leplicher  prays  in  his  answer  that  the  judgment  appealed 
from  be  amended,  and  that  judgment  be  rendered  in  his  favor 
against  the  insurance  companies  for  his  entire  interests  in  the 
steamer  covered  by  the  policies. 

The  principal  point  which  this  cause  would  present,  has  al- 
ready been  passed  and  decided  upon  by  this  court  in  the  opin- 
ion reported  in  13  La.  Rep.  270 ;  and  there  it  was  clearly  es- 
tablished that  the  claim  of  Leplicher  and  his  assi^ees^  for  his 
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proportion  of  the  fund,  being  considered  as  involving  a  de-  Basterit   Dis. 
fHond  for  a  partition*  and  settlement  of  the  partnership  eon^       °^' 
eerns,  was  subject  to  the  payment  of  the  partnership  debts,     clubobkb 
which  is  the  first  step  to  be  taken  ;    and  that  none  of  the  part-  '»»• 

THEIR 

ners  could  be  entitled  to  any  part  of  the  common  funds,  until     cbbditors. 
all  the  debts  are  paid.     This  is  in  accordance  with  the  general      Itistbegen- 

Ai*n1    And   settled 

jurisprudence  of  this  court,  in  which  it  has  been  repeatedly  jurisprudence, 
held,  that  on  the  dissolution  of  a  partnership,  all  debts  due  solution    of  'a 
must  be  paid  before  there  is  a  division  among  the  partners,  SSts^due^muS 
and  that  the  property,  acquired  by  a  partnership,  does  not  be-  ^  ^^^  paidjbe- 
long  to  either  of  the  partners  separately,  but    remains  a  com-  division  amon^ 
mon  stock  and   pledged  for  the  payment  of  the  debts  of  the  remalDs  a  corn- 
firm  ;  10  M.  R.  640,-  U  M.  R.  427  ;  5  Martin  N.  S.  668  and  ^^^for  db^ 
626.      The  partnership  in  question  was  dissolved  by  the  ex-  5*L{^^!u°fi*^*^  x 
tinction  of  the  thing  which  was  the  object  of  the  contract ;  La, 
Code,  art.  2847  /    and  Leplicher  had  no  more  riffht,  after  the  ,  T***  PJ^ncr- 

■  "  ship  in  a  Steam* 

dissomtion,  to  transfer  any  part  of  his  share  or  any  portion  of  boat  is  dissolved 
the  partnership  fund,  to  the  prejudice  of  his  co-partners  or  of  tj^n  of  the  boat, 
the  creditors  of  the  firm,  than  one  of  the  heirs  of  a  succession  ^^^jj^j  ^JJ-'  ^i^^ 
would  have  before  the  payment  of  the  debts  ;  5  Martin  N.  S.  contract  of  part- 

'^   -^  nershipi       and 

924.  The  creditors  must  be  paid  first,  and  they  have,  by  law,  the  insonincc 
a  right  of  preference  or  privilege  on  the  partnership  estate  for  from  the  loss  of 
that  purpose  ;  Idem  art.  2794  ;  8  Martin  N.  S.  606.  wmes^andSS 

We  therefore  conclude  that  the  district  judge  erred  in  chang-  ^Lj't****/ Sc 
mtr  the  destination  of  a  part  of  the  partnership  fund,  and  in  p^^rtnership 

.  .  .       must     be    first 

ordering  the  sum  of  $8364  16  to  be  paid  to  Bernard  and  Julien  p^d. 
by  the  two  insurance  companies,  to  the  prejudice  of  the  credi- 
tors of  the  firm ;    this  sum,  together  with  the  balance  coming  a  right  of  pre- 
to  Lfcplicher,  must  be  first  applied  to  the  payment  of  the  part-  i^^OTihe^part- 
nerahip  debts.  "®^.?^?  ^"*^i^' 

^  to  be  first  paid  ; 

But  it  is  urged  that  the  syndic  of  the  creditors  of  Claiborne  ^^^  °o  partner 

can    assi&m    his 

&,  Mather  has  no  right  to  receive  the  pdrtion  of  Leplicher  and  share,  umil  the 
his  assignees ;    and  that  as  Leplicher  has  not  failed,  he  is  enti-  urm'are  paid; 
tied  to  liquidate  his  own  affairs,  to  receive  his  dues,  and  to  pay 
his  own  debts:  this  would  be  correct,  if  this  case  did  not  pre- 
sent a  eoncurso  of  the  creditors  of  the  partnership,  who  are 
64        VOL.     XVIII. 
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EAiTsmir    Dis«  here  represented  by  their  duly  appointed  syndic.      The  insoU 

^y*  '^  ^'    vents,  being  bound  in  solido  with  Leplicher^  have  placed  the 

ctAiBORifB     creditors  of  the  firm  on  their  bilan  for  the  whole  amount  of 

T».  their  claims,  and  as  all  the  suits  relative  to  the  insolvents'  sor* 

XHUR 

CBsoiToaa.     render,  to  the  claim  set  up  by  Leplicher  and  his  assignees,  and 
^ »    .      ^     to  the  settlement  of  the  partnership  concerns,  were  consolidated; 

80  where  two 

partners  make  a  we  may  thus  fsirly  consider  the  creditors  of  the  firm  as  litiga- 
partnerthip  af-  ting  their  rights,  through  their  syndic,  with  Leplicher  and  his 
own  1a»  thfrd  assignees,  and  as  making  opposition  to  the  latter's  recovering 
partner,  who  is  ^^y  ^^^  ^f  j|jg  proceeds  of  the  policies,  until  the  debts  are  sat- 
take     out    his  isfied ;    indeed,  to  bring  this  matter  to  a  final  adjustment,  this 

share     of    the 

partnership fand  is,  in  our  opinion,  the  only  course  to  be  pursued.  Leplicher 
nership  ^  S^s  ^^^  his  assignees  cannot  be  allowed  to  draw  any  thing  from 
ai«firMpaid.  ^yie  partnership  fund,  before  the  debts  are  paid,  and  we  see  no 
reason  why  the  syndic  of  the  eoncurMO  should  not  be  permitted 
to  the  liquidation  of  th^  concerns,  and  to  appropriate  the  funds 
tinder  the  tableau  to  the  payment  of  the  partnership  debts.  It 
is  admitted  that  the  amount  of  the  claims  against  the  firm,  as 
established  by  proof,  is  much  larger'  than  the  fund  which  is  now 
onder  the  control  of  the  court  for  distribntioai;  uid  if  so,  Le- 
plicher and  his  assignees,  having,  as  that  court  said  in  its  first 
opinion,  become  partiea  to  the  insolvent  proceeding$j  it  ^h 
pears  to  us  proper  that  the  final  settlement  and  liquidation 
should  abo  be  made  by  the  syndic  of  the  creditors  under  the 
control  of  the  inferior  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadg- 
ment  of  the  District  Court  be  annulled,  avdided  and  reversed, 
tod  this  court  proceeding  to  give .  such  judgment,  as,  in  our 
opinion,  ought  to  have  been  rendered  in  the  lower  court,  it  is 
ordered,  adjudged  and  decreed,  that  the  proceeds  of  the  poli- 
eies  of  insurance  of  the  steamer  Marmora,  be  paid  over  by  the 
Louisiana  State  and  the  Western  Insurance  Compaaies  respe^^ 
tively  to  the  syndic  of  the  creditors  of  Claiborne  db  Mather,  to 
be  distributed  among  the  creditors  of  the  steamer  Marmora  on- 
der the  control  of  the  inferior  court  by  a  tableau  of  distribu- 
tion, filed  for  that  purpose ;  the  appellees  paying  the  coats  of 
this  appeal. 
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SBflTH  «••  DI€KIKfl01f>8  WUBCVTOB*  Bin'iair    Dis. 

May,  1841. 

▲PPBIL  PKOM  THE  COURT  OF  PB0BATB4    F0»  THE  PAKISB  IWD  CITY  OP  ' 

ORTB 
mw  0U.BAK8*  ^^ 

An  aeoount  for  boardiDg^  and  ezpemesof  tbe  ktt  siiALnets,  which  depends  on  in^      ixbcutoil 
flpection  and  proof,  the  judgment  of  the  coort  a  quS,  in  irUoh  Uie  wltneBses  ap- 
peared and  teidfied,  will  have  great  wdght 

This  is  a  suit  institaled  by  the  plaintiff,  keeper  of  a  boarding 
house,  to  reeorer  the  sum  of  $6^  526,  being  the  amount  of 
her  account  for  boarding  and  expanses,  trouble,  dbe.,  for  attend* 
ance  on  the  deceased  in  his  last  sickness.  She  annexed  a  de- 
tailed account  to  the  petition. 

On  inspection  of  the  account,  and  allowing  a  credit  of  #112, 
already  paid;  and  also  examining  witnesses,  the  Judge  of 
Probates  reduced  the  account  to  #170 ;  and  from  judgment  for 
this  sum  she  appealed. 

Sawle,  for  the  plaintiff  and  appellant, 

JEyma,  contra* 

Martin^  J,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  the  sum  of  #527  25  on  account, 
for  the  board,  attendance  and  supplies  to  the  testator,  who  was 
a  boarder  and  died  in  her  house,  about  three  months  after  he 
came  to  board ;  as  well  as  for  articles  of  bedding,  which  were 
damaged  by  his  sickness,  and  she  was  compelled  to  burn. 

The  Court  of  Probates  reduced  the  plaintiff  *s  demand  to  one 
hundred  and  seventy  dollars,  the -sum  of  #112  having  been  al-  bMrfiM*""»nd 
ready  paid ;  and  she  appealed.  ?*?^°15ckneMr 

In  a  case  like  this,  the  opinion  of  the  inferior  judge,  who  is  ^^^'^^'i  J^^^l 
supposed  to  know,  and  who  hears  the  witnesses,  has  .much  w>d  proof,  the 

*  '^  1  1     J  judgment  of  the 

weight  with  us.  A  close  attention  to  the  testimony  has  resulted  eonrt  a  qud,  in 
in  the  conclusion,  that  in  the  present  case,  our  interference  with  nesses  appeared 
the  judgment  of  the  Court  of  Probates  is  not  required.  ^^  ha^  gr^t 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg^  ^^^ 
ihent  be  affirmed  with  costs. 
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KASTEim     1)19.  STANTON  fW.  COXm  SYNDIC 

Afa9,    1841. 

■  APPEAL  FEOM  TBS  PHOBATB  COURT  POR  THl  CITT  AMD  PARISH  OF 
"'*"'^*  MBW  ORLEAIia. 

CHI'S  mrMO. 


Wliere  a  oredUor  lakes  the  goods  of  his  supposed  debtor  to  his  abaeaeey  and 
tells  them  at  a  saorifioe,  he  is  chargeable  with  them,  at  the  pries  thej  were 
limited  at  by  the  oonsignor. 

The  Syndic  filed  his  proTisional  tableau,  on  which  he  placed 
^he  plaintiff  in  opposition,  J.  W.  Stanton,  as  a  creditor,  in  the 
following  manner :  *^for  $3361 48,  and  damages  $1500,  together 
$4861  48,"  '*  By  the  books  of  the  estate,  there  appears  to  ba 
due  but  $2057  24 ;  and  that  amount  the  syndic  claims  the 
right  of  placing  to  the  credit  of  J.  F.  Smith  &  Co.,  who  are 
largely  indebted  to  the  estate.'' 

Stanton  made  opposition  to  the  tableau,  and  claimed  to  be 
placed  as  a  creditor  absolutely  for  the  sum  of  $4500,  being  the 
amount  of  goods  consigned  to  him,  and  illegally  sold  by  Cox, 
and  as  damages  for  his  illegal  and  violent  conduct  in  seizing 
and  selling  his  goods. 

The  Judge  of  Probates  was  satisfied  from  the  testimony,  that 
Cox  had,  illegally  in  his  absence,  taken  a  quantity  of  wines,  on 
consignment  to  him,  and  caused  them  to  be  sold  at  auction,  to 
pay  a  supposed  endorsement  debt  due  by  Stanton,  when  in 
ftici  the  first  set  of  exchange  had  been  paid  to  the  Bank. 

There  was  judgment,  allowing  the  opposing  creditor  the 
price  of  the  goods,  taken  at  the  limits  fixed  by  the  consignor, 
and  he  was  put  down  for  $2116  50.  He  appealed  from  this 
judgment. 

Bradford,  for  the  appellant, 

Th.  fy  J.  Slidell,  for  defendant. 

jBullard^  J.  delivered  the  opinion  of  the  court. 

The  Syndic  of  the  estate  of  Cox  placed  on  the  tableau  of 
distribution  a  claim-  of  J.  W.  Stanton,  the  present  appellant, 
which,  with  others,  was  referred  by  him  to  the  court,  in  the  foK 
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lowing  words:    *^  J.  W.  Stanton  $8361.  and  damaged  $1500,  Bastirst    Dit. 

together  $4861;— by  the  books  of  the  estate,  there  appears  to  ,  — 


be  due  but  $2057  25 ;    and  that  amount  the  syndic  claims  a      •taktoit 
right  to  place  to  the  credit  of  J.  F.  Smith  &  Co.,  who  are  largely   co^**  "tnhic. 
indebted  to  the  estate." 

To  the  claim  as  thus  represented,  Stanton  made  opposition, 
and  insisted  on  his  right  to  be  placed  absolutely  on  the  tableau 
for  $4500,  for  goods  of  his,  illegally  taken  and  sold  by  Cox. 

The  record  shows,  that  goods  held  by  Stanton  for  sale  under 
consignment,  were  taken  by  Cox,  and  sold  at  auction, 'to  pay  a 
debt,  supposed  at  that  time  to  be  due  by  Stanton,  who  was 
absent.  The  goods  Had  been  confided  by  Stanton  to  Smith  & 
Co.,  who  consented  to  Cox's  proceedings.  They  were  sold  at 
a  sacrifice  ;  and  the  Court  of  Probates  considered,  that  the  op- 
posing creditor  was  entitled  to  a  fair  indemnity,  and  by  its  where  a  ere- 
judgment  charged  the  estate  with  the  goods  at  the  price,  at  fjJSdBofhfs'surK 
which  they  were  limited  by  the  consignors  of  Stanton.     This  Y?^i  debtor  m 

,  ,  ,  ,  ,  .  his  absence,  and 

we  consider  a  fair  and  just  standard  of  indemnity,  especially  as  sells  them  at  a 

,  i.        ,        .         .  ,  r-  1.  sacrifice,  he   is 

the  pretext  for  the  irregtiiar  proceedmg  arose  out  of  an  en-  chargeable  with 
dorsement  of  Cox  for  Stanton  of  a  Bill  of  Exchange,  which  the  L^^'th^  were 
former  had  taken  up  after  protest ;  althouffh  in  point  of  fact  the  "m»iedatby  the 

^  ^  s  r  consignor. 

first  set  of  exchange  had  been  paid  without  the  knowledge  of 
the  endorser,  and  of  the  Commercial  Bank,  the  holder  of  the 
second  under  protest.     The  fault  was  attributed  to  the  Bank, 

I 

whose  Cashier  promised  on  its  part  to  make  up  any  loss  or 
damage  arising  from  the  sale  of  the  goods. 

The  judgment  under  this  view  of  the  case  would  not  be 
disturbed  by  us,  if  it  had  not  been  for  the  omission,  inadvertently, 
of  an  item  of  $545  88,  which  ^vas  not  contested,  and  which 
must  be  added  to  the  sum  allowed. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates,  so  far  as  it  relates  to  the  claim  of  J.  W. 
Stanton,  be  reversed,  and  that  the  tableau  be  so  amended,  as  to 
allow  to  said  Stanton  the  sum  of  $2718  21,  and  that  thus 
amended  the  tableau  be  homologated  and  approTe4»  and  that 
the  costs  of  the  appeal  be  paid  by  the  appellee. 
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EAvncvH     Dia.  NBW  OKLfiAVS  AMD  NA8HFIIJC.S  RAII.  ROAD 

May,  1841. 


c 


COMPANY  M.  QAHAia  *  OO. 


HIWORLBANt 

AVB   NAMIYII.LS  APFBAL  FKOM  TH£  PASISH  OOUBT  FOR  THE  FARI8H  AITD  OTT 

BAll  BOAB  00. 

tw.  OF  NBW  ORLEANS. 

eAKALH  Ic  CO. 

When  a  party  declines  a  oomplianoe  with  his  part  of  the  eototraot,  the  ioitita- 
IBl  610|  tioQ  of  suit,  claiming  the  performance  of  the  contract,  or  damages  io  the 

—         '  alternatives  is   a  safficient  patting  of  the  defendant  in  mord^  if  any  was 

necessary. 

It  woold  even  be  an  idle  ceremony  lor  one  party  to  do  certain  acts  on  his  part, 
before  suing  for  a  breach  of  the  contract,  after  the  other  declines  complying 
with  it  on  his  part 

Where  the  defendants  refosed  a  compliance  with  ^eur  contract^  for  reaaoas 
wholly  unconnected  with  the  conduct  of  the  plaintiffs,  they  are  liable  for  the 
damages. 

This  is  an  action  to  enforce  the  perfonnancey  or  recover 
damages  for  the  non-performance  of  a  contract  made  with  the 
defendants  for  the  importation  and  delivery  of  50  miles  of  Bail 
Road  Iron. 

The  plaintiff  allege  that  in  1835  they  contracted  with  the 
defendants,  by  written  agreement,  for  the  purchase  and  ship- 
ment of  60  miles  of  Railsy  from  England,  by  the  first  of  Fe- 
bruary, 1836;  to  be  purchased  and  shipped  under  the  direction 
of  the  chief  engineer  of  the  road,  who  went  out*in  October, 
for  that  purpose.  That  the  Iron  was  to  be  furnished  at  the 
lowest  selling  price  at  the  time;  the  plaintiffs  paying  the  first 
cost  and  all  charges,  with  5  per  ct.  commission  on  the  amount. 
The  plaintiffs  further  show  that  the  defendants  wholly  failed 
and  refused  to  comply  with  their  contract,  to  their  greet  dam- 
age, having  afterwards  to  pay  much  higher  than  the  selling 
price  at  the  time  said  contract  should  have  been  executed ;  and 
w^re  greatly  disappointed  and  delayed  in  their  works  in  con- 
sequence of  its  non-performance.  They  pray  that  the  defea- 
dants  be  required  to  perform  their  contract,  ox  pay  them 
MOiOOO,  for  damages  for  the  failure  to  perfocm. 

The  defendants  pleaded  the  general  issue.  They  admit 
their  signatures  to  the  contract,  but  aver  that  by  the  interfer* 
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ence  of  the  chief  engineer  in  England  with  their  agents,  the  hA^nmrn   Dib. 
contract  was  retarded  and  finally  prevented  from  being  carried  /"^' 
into  effect;  that  they  were  likewise  prevented  from  complying  ^"^^a«ti'** 
with  their  contract  by  the  officious  and  inefficient  conduct  of  ^^^^  ^<^b  co. 
the  plaintijQfsy  &c.  bassjm  &  oo. 

These  pleadings  formed  the  principal  issue  between  the  par- 
ties,  and  on  which  they  went  to  trial  before  the  court  and  a 
jury. 

Upon  the  evidence  taken  and  submitted  to  the  jury,  they 
returned  a  verdict  for  the  plaintiffs  and  assessed  their  damages 
at  #7500;  and  from  judgment  confirming  this  verdict  the  de-> 
fendants  appealed. 

Hoffinan,,  for  the  plaintiffs. 

Z.  C.  Duncan,  for  the  defendants. 

Sullard,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  allege  that  they  entered  into  a  written  contract 
wkh  the  defendants,  by  which  the  latter  engaged  to  import 
from  England  as  soon  as  possible  after  the  first  of  February, 
1886,  fifty  miles  of  Rail  Road  Iron  to  be  made  according  to 
ihe  order  of  the  chief  Engineer,  and  to  be  approved  by  him. 
That  the  defendants  were  to  pay  all  costs  and  charges  and  im- 
port the  Iron  at  their  risque,  and  that  the  plaintiffs  on  their  part 
engaged  in  consideration!  of  the  promises,  to  pay  the  current 
price  at  the  place  of  exportation  at  the  time  of  the  shipmenty 
together  with  the  costs  and  cliarges  and  five  per  cent,  commie-' 
sions  upon  the  total  amount  of  said  costs  and  charges.  The 
plamtiflSi  further  allege  that  relying  on  the  faith  of  said  agree-' 
ment  they  sent  their  Engineer  to  England,  in  October,  1885,* 
where  he  remained  until  the  neti  spring.  That  the  defendants 
referred  themi  to  their  correspondents  in  Liverpool  and  London 
to  carry  the  contract  into  effect  with  every  assurance  that  it 
would  be  complied  widft.  They  aMege  that  they  made  early 
and  repeated  application  to  said  correspondents  to  carry  the 
contraict  into  eflect^  but  that  various  objections  were  made  of 
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Eastbrk   Dis.  which     the    defendants    were    advised.       The    petitioiieTs 
May,  \m^  g^gjjy  ^^^y  ^j^^j.  ^j^^y  jj^^g  performed  or  have  been  always 

KKw-oKLKAirs  rcadv  and  willin&r  to » perform  all  they  were  bound  to  do  by 
BAIL  ROAU  oo.  said  contract,  but  that  the  same  has  been  violated  by  the  de- 
eAiTAui&oo.  fendants  to  their  great  damage.  They  therefore  pray  that  the 
defendants  may  be  decreed  to  perform  their  contract  by  the 
delivery  of  four  thousand  tons  on  the  payment  by  them  at 
the  price  it  was  worth  at  the  period  the  defendants  w^ere  bound 
to  deliver  it,  together  with  ten  thousand  dollars  for  the  delay, 
or  that  they  be  condemned  to  pay  damages  which  they  esti- 
mate at  sixty  thousand  dollars,  and  costs. 

The  defendants  admit  the  contract,  but  deny  their  liability, 
because  they  say  the  plaintiffs  both  directly  and  by  their  agent 
Ranney,  their  chief  engineer,  so  interfered  in  England  with 
the  defendants'  agents  as  at  first  to  retard  and  ultimately  to 
prevent  the  due  execution  of  the  contract.  The  respondents 
further  deny  their  unwillingness  to  comply  with  their  contract, 
but  they  aver  their  readiness  to  carry  the  same  into  efiect 
within  a  reasonable  time,  but  were  prevented  by  the  capricious 
and  inefficient  conduct  of  the  plaintiffs  and  their  agents,  who 
never  complied  with  the  obligations  assumed  by  them  in  said 
contract,  but  on  the  contrary  neglected  and  refused  to  comply 
with  the  same.  They  further  aver  that  the  plaintiffs,  by  their 
agents  and  by  their  engineer  in  England,  undertook  to  make, 
and  did  actually  make,  contracts  for  the  delivery,  at  New  Or- 
leans of  a  large  quantity  of  rail-joad  iron  on  less  favorable  terms 
than  would  have  been  made  by  the  respondents'  agents.  They 
conclude  by  praying  judgment- in  their  favor. 

The  C&se,  upon  these  issues,  was  submitted  to  a  jury  whose 
verdict  for  the  plaintiffs  being  followed  by  a  judgment,  the 
defendants  prosecute  this  appeal. 

Besides  the  grounds  of  defeace  set  forth  in  the  answer,  it 
has  been  urged  in  argument,  thdt  the  defendants  were  never 
put  legally  in  default,  and  wkhaut  evidence  of  such  putting  in 
default  damages  cannot  be  recovered.  This  objeetion  does 
not  appear  to  us,  from  the  evidence,  to  be  insurmountable.- 
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In  the  first  plttce  it  may  be  remaiked  that  this  suit,  in  whidh  BAtrxui    Dn. 

^he  plaintifis  claim  the  performance  of  the  principal  obligation 

or  damac es  in  the  alternative  is  a  sufficient  putting  of  the  de-   wkw-ohlbaks 

fendcints  in  mordf  if  indeed  any  such  step  was  at  all  necessary   rail  road  go. 

after  the  defendants  had  declined  furnishing  the  iron  without  gahalh  8t  co. 

a  material  modification  of  the  contract.     They  did  not  wait  (ot 

a  formal  demand,  and  the  furnishing  of  a  model  by  the  agent  tj    declines    a 

of  the  company  but  at  once  declined,  through  their  agents  in  wlth^fis  part  of 

England,  complying  with  their  contract.     After  this,  it  would  Uj^rtu"!^*"^  ^  of 

have  been  an  idle  ceremony  to  haVe  given  a  formal  descrip-  «>«^     claiming 

,  the  performance 

tion  of  the  rails  as  required  by  the  engineer  of  the  company,  of  the  contract, 
The  evidence  in  the  record  shows  that  such  was  the  case,  the  alternative 
The  only  correspondents  of  the  defendants  in  England,  upon  putting*" of  *Sie 
whom  they  relied  to  fulfil  their  contract,  positively  refused  to  ^«f«[)«*n*^  »" 
have  any  thing  to  do  with  it  unless  the  money  was  placed  in  waajnecesaary. 
their  hands  in  the  first  instance.  Such  a  change  of  the  con-  It  would  even 
tract  appears  to  have  been  solicited  in'  vain  from  the  company,  mooj  for  oae 
During  the  discussion  upon  that  subject  nothing  was  said  of  Klo^aas^^oahif 
the  company  having  failed  to  comply  with  any  of  the  prelimi-  P**^»  ^^^^^  "^ 
nary  conditions  imposed  npon  thent  by  the  cbtitraEct.  ortfre  ^ntract. 

But  the  defendants  defend  themselves  on  the  ground  that  deelinei  oom- 
they  were  prevented  from  performing  their  part  of  the  contract  Si^JIif  JJ^^.  '* 
by  the  capricious  and  inefficient  conduct  of  the  plaintiffs'  agent 
and  engineer.  The  evidence  on  this  subject  is  that  the  price 
of  rail  road  iron  rose  very  considerably  while  Mr.  Ranney,  the 
engineer,  was  in  England.  How  far  his  representations  of  the 
extensive  demand  for  the  article  to  carry  on  the  works  contem- 
plated by  the  plaintifis,  or  other  corporations,  may  have  in- 
fluenced the  price  is  not  so  clearly  shown ;  nor  does  it  appear 
how  an  increase  of  price  could  have  afiected  the  defendants, 
who,  according  to  the  contract,  as  ultimately  agreed  on,  were 
to  be  refunded  the  price  they  might  havd  to  pay,  provided  it 
was  the  current  price  at  the  time  of  purchase,  together  with 
charges  and  a  commission  of  five  per  cent,  upon  both.  One 
of  the  house  of  Coleman,  Lambeth' &.  Co.  who  was  examined 
as  a  witness,  testifies  that  '*he  immediately  pointed  out  t6  hiofi' 
65        VOL.     XVU1. 
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KisTjtiiif    Di8.  (Ranney,)  that  the  contract  could  not  be  executed  in  conse- 
°^'      — '-  quefice  of  the  4th  article,  as  no  iron  master  would  agree  to 
BosoB        manufacture  rails  according  to  a  particular  pattern  subject  to 
cLBABT.       the  fixing  the  price  at  a  future  period.     The  agi'eement  was 
afterwards  modified  in  that  particular,  but,  still  nothing  appears 
to  have  been  done  in  conformity  therewith.    The  arrangements 
made  or  attempted  to  be  made  by  Ranney,  in  Wales,  under  a 
letter  of  credit  from  Coleman,  Lambeth  &  Co.  were  a  devia- 
tion from  the  contract  made  with  the  defendants,   and  that 
house  cautiously  avoided  adopting  thsi  agreement  made  by  the 
defendants^ 
Where  the      Upon  the  whole,  we  cannot  see  in  the  conduct  of  the  plain- 
defendants    re-  tigs'  agent  or  engineer,  any  legal  defence  to  this  action.     It 
ance  with  their  appears  to  US  clear,  that  the   defendants'  correspondents  in 
reasons '  wkoUj  England  declined  executing  the  contract,  for  reasons  wholly 
i?Si°Ae    con-  unconnected  with  his  proceedings,  and  the  evidence  shows  that 
^?**  tiff^    th^^  ^®  amount  of  damages  awarded  by  the  jury  was  justified  by 
are  liable    for  the  facts  of  the  case. 

the  daniMTCs* 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  Parish  Court  be  affirmed  with  costs. 


HODCB  V9.   CrCARY. 

APPBAL    FROM  THB  PARISH  COURT   FOR  THB  PARIAM    AMD  CITT  OF 

HBW  ORLEANS. 

The  Statute  of  18th  March,  1888,  providing  the  mode  of  selling  townlolsiB 
New  Orleans,  for  the  payment  of  City  taxes,  applies  to  non-reaicieiits  mUg. 
The  sale  of  the  property  of  a  resident  is  a  nullity. 

This  is  an  action  to  recover  back  two  lots  of  ground,  in  the 
city  of  New  Orleans,  which  had  been  seized  and  sold,  without 
the  knowledge  of  plaintiff,  for  city  taxes  due  the  Second  Mu- 
nicipality for  paving  the  side  walks. 


CLBiRT. 
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The  defendant  claimed  title  under  the  Marshal's  sale  for  tax-  Eastsrh    U»s. 
es,  purporting  to  be  made  under  the  act  of  1828.  ^^*      — 

B0O6B 

The  law  iuToked  says,  ^^whenever  any  sum  of  money  shall  r«. 

be  due  to  the  corporation  of  the  City  of  New  Orleans,  by  notX' 
residents  who  have  no  agent  in  the  city,  for  city  taxes,  dbc," 
the  corporation  after  certain  formalities,  ^'may  cause  cky  lots, 
&c.  to  be  seized  and  sold,  &c." 

The  plaintiff  showed  he  was  and  had  been  for  a  great  many 
years,  a  resident  of  the  city  ;  and  was  never  absent  except  for 
about  8  months  to  the  north  in  the  summer  of  1838,  and  then 
he  left  two  fully  authorised  agents  in  the  city. 

There  Was  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

L*  Fierce^  for  the  defendant, 

Micou,  contra. 

Morphyf  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  claims,  as  his  property,  two  lots  of  ground 
forming  the  corner  of  Estelle  and  Magazine  streets,  alleging 
that  he  has  never  parted  with  his  title  to  the  same,  nor  been 
legally  divested  of  it.  The  answer  avers  that  defendant  has 
become  the  lawful  owner  of  these  lots  by  virtue  of  a  sale  made 
to  him  by  the  City  Marshal,  to  satisfy  a  judgment  of  the  City 
Court,  by  which  they  were  decreed  to  be  sold  for  taxes  due  to 
the  Second  Municipality. 

The  record  shows  that  the  plaintiff  was  the  lawful  owner  of 
the  property  in  dispute  by  purchase  from  his  brother  William 
Hodge ;  that  in  the  year  1838,  a  sum  of  $106  43  being  due 
to  the  Second  Municipality  for  the  paving  of  the  side-walks  of 
the  property,  proceedings  were  instituted  under  the  act  of  the 
Legislature,  approved  the  18th  March,  1828,  which  resulted 
in  the  forced  alienation  complained  of  by  the  claimant.  <  The 
only,  inquiry  before  us,  then,  is  whether  these  proceedings 
were   authorized  by  law,  and  carried  on  in  conformity  with 
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Eastbrh  1)18.  this  statute.  Its  object  was  to  provide  for  and  regulate  the  col- 
°^*  -1—  lection  of  taxes  and  other  sums  due  to  the  corporation  by  nan- 
HoueE  residents  who  have  no  agents  in  the  dty.  It  is  against  per- 
cLiABT.  gons  of  this  description  alone  that  the  particular  mode  of  pur- 
suit, sanctioned  by  this  act,  can  take  place ;  and  we  have  here- 
tofore required  a  most  rigid  compliance  with  its  proTisionB. 
It  is  in  proof  that  plaintiff  is  an  old  resident  of  this  city  and 
was  well  known  to  the  authorities  oi  the  Second  Municipality 
as  the  owner  of  the  property  in  question ;  that  he  had  paid 
taxes  on  it  from  the  time  he  had  acquired  it.  That  m  the  oum- 
mer  of  1888  he  left  the  state  and  was  absent  about  three  months 
on  a  trip  to  the  north,  but  that  during  that  time  he  had  in  the 
city  two  well  known  agents  whom  he  had  appointed  by  au- 
thentic act,  and  that  on  his  return  he  paid  his  last  city  tax  on 
this  very  property  but  a  few  weeks  before  it  was  sold  from 
under  him  as  belonging  to  some  unknown  non-resident  person. 
From  these  facts,  and  the  express  terms  of  the  act,  it  is  clear 
that  these  proceedings  were  altogether  unau^orized  by  law ; 
they  can  be  considered  but  as  the  result  of  error  and  gross 
inattention  on  the  part  of  the  officers  of  the  Municipality,  and 
could  not  have  the  effect  of  divesting  plaintiff  of  his  property. 
Under  this  view  of  the  subject,  it  is  unnecessary  to  consider 
if  there  has  been  any  omission  of  the  formalities  required  to 
have  efibcted  a  valid  alienation  of  the  lots  in  dispute  ;  Acts  of 
1828,  p.  102 ;  4  La.  Rep.  148 ;  13  Idem  208. 

The  judgment   of  the   Parish  Court  is  therefore  affirmed 
with  costs. 
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8TABR  A  HOWIiAND  V9.  ZACHARIB  St  Co.  EisTitiiir    Dit. 

jlfaj^,  1841. 
APPEAL    PBOM    THE    COMMERCIAL    COUET    OF    NEW  ORLEANS.  - 


STJLHm 

OWL 

V8. 


Where  agents  sold  property  on  short  time  for  notes,  which  were  not  paid  in  full,  *  howlahd 
bat  an  eEtensioB  of  time  given,  on  renewal,  with  small  payments  and  Interest  zacbabib  k  co. 
ineliidedy  all  of  whieh  was  eommnnicated  to  the  principals,  who  made  no  ob- 
jeetioB,  until  more  than  7  months  afterwards :  Held,  that  the  agents  were  not 
responsible  for  the  balance  dae  on  tlie  transaction. 

The  principal  mast  disapprove  his  agents*  acts  within  a  reasonable  time,  otiier- 
wise  he  is  bound  by  the  acts  of  his  agents,  done  in  good  faith. 

This  is  an  action  to  recover  the  balance  of  a  lumber  account, 
amounting  to  92874  43,  according  to  a  detailed  statement  an- 
nexed to  the  petition. 

The  plaintiffs  allege,  they  made  three  several  consignments 
of  planed  lumber  to  defendants  for  sale,  amounting  to  $6090, 
which  was  duly  received  and  sold  by  the  defendants ;  that  the 
latter  sold  on  credit,  and  took  notes,  which  was  unauthorized. 
They  further  show,  that  after  taking  the  notes  of  Dakin  & 
Dakin,  for  the  greater  part  of  the  lumber,  the  defendants,  with- 
out authority,  renewed  them  from  time  to  time,  and  now  insist 
on  giving  them  in  payment  of  the  balance  due.  They  allege, 
the  defendants  have  made  the  debt  their  own,  and  have  become 
personally  liable  for  said  balance  ;  and  they  pray  for  judgment 
accordingly. 

The  defendants  negatived  every  allegation  in  the  petition. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial. 

The  evidence  consisted  principally  of  the  correspondence 
between  the  parties,  and  is  stated,  so  far  as  is  material  to  the 
case,  in  the  opinion  of  this  court. 

There  were  but  little  doubt  about  the  facts ;  the  question 
turned  on  the  liability  of  defendants  ;  whether  they  had  made 
tbe  debt  their  own  or  not  ? 

The  Judge  of  the  Commercial  Court  was  of  opinion,  the  de- 
fendants were  not  liable.  There  was  judgment  in  their  favor ; 
and  the  plaintiffs  appealed. 

O.  B.  jDimevm,  for  iIib  plaintiffi,  insisted  that  the  defendants 
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Eastbbit    Difl.  made  themselves  liable  for  this  debt,  and  the  judgment  should 
^^*     _L,  be  reversed. 

STARn 

&  HowLAHD        The  defendants  are  liable  for  the  note  of  Dakin&>  Dakin. 

vs, 

zACHAuis  &  CO.  They  took  the  note  in  their  own  namCf  and  wrote  to  the  plain- 
tiffs, that  they  had  secured  its  payment.  They  have  shown  no 
diligence  to  collect  it,  nor  even  an  offer  to  rfeturn  it.  Hosmer 
vs.  Bebee,  2  Martin,  N.  S.  358;  Richardson  vs.  Weston,  4 
Idem,  244  ;  Kinney  vs.  Crane,  17  La.  Rep.  417. 

Strawbridge,  contra. 

Morphy,  J,  delivered  the  opinion  of  the  court. 

This  suit  is  brought,  to  recover  the  balance  of  the  proceeds 
of  a  cargo  of  planed  lumber,  shipped  to  defendants,  and  by 
them  sold,  for  account  of  plaintiffs,  to  Dakin  &;  Dakin,  architects 
of  this  city,  at  a  credit  of  four  and  six  months.  The  petitioners 
allege,  that  they  never  authorized  defendants  to  sell  their 
property  on  credit  or  to  the  said  Dakin  &  Dakin,  who  at  the 
time  of  the  sale  were  not  in  good  credit ;  that  by  keeping  the 
notes  received  in  payment,  defendants  constituted  themselves 
their  agents  in  relation  to  them ;  that  when  the  notes  became 
due,  defendants  neglected  to  have  them  protested  and  put  in  a 
proper  train  for  collection,  but  did,  without  their  consent  or 
authority,  extend  the  time  of  payment,  and  renewed  the  obliga- 
tions of  the  purchasers  from  time  to  time,  on  their  paying  a 
portion  of  the  same  ;  that  by  pursuing  such  a  course,  defend- 
ants have  made  themselves  personally  liable  for  the  balance 
due  by  the  said  Dakin  &  Dakin.  The  answers  deny  any  in- 
debtedness on  the  part  of  defendants.  Judgment  was  rendered 
below  in  favor  of  the  latter,  whereupon  the  plaintiffs  appealed. 

From  the  evidence,  which  consists  principally  of  a  long 
correspondence  between  the  parties,  it  appears,  that  the  sale, 
out  of  which  this  controversy  has  grown,  took  place  about  the 
20th  of  February,  1837  ;  and  that  the  particulars  of  it  were  im- 
mediatel}"^  communicated  to  the  plaintiffs,  who  made  no  com- 
plaint as  to  the  length  of  the  credit  given,  or  as  to  the  price  ob- 
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tained.  In  several  of  their  letters,  plaintifTs  repeatedly  requested,  Bastkett    Dis. 

that  their  notes  should  be  discounted,  in  order  to  obtain  remit-       "^'       — L 

tances  ;    being  apprized  by  defendants  of  the  impossibility  of    ^  howlIito 

cashingf  these  notes,  on  account  of  the  extraordinary  posture  of  *»»•  . 

°  zachahib  k  CO. 

affairs  in  the  spring  of  1S37,  the  plaintiffs  drew  on  defendants  ^ 
for  one  half  of  the  nett  proceeds  of  the  sale,  and  their  draft  was 
accepted  and  paid.     Dakin  &  Dakin  being  unable  to  take  up 
their  first  note  in  June  following,  the  defendants  renewed  it 
under  an  agreement,  that  they  should  pay  ten  per  cent,  in- 
terest, and  ten  per  cent,  of  the  principal  on  every  sixty  days* 
renewal.     This  arrangement  was  made  known  to  plaintifis,  by 
a  letter  of  defendants  of  the  27th  of  June,  the  receipt  of  which 
was  acknowledged  by  a  letter  of  plaintiffs,  bearing  date  the 
26th  of  August  ensuing  ;  although  in  the  correspondence  which 
took  place  after  this  time,  plaintiffs  speak  often  of  their  neces- 
sities and  great  want  of  money,  and  frequently  urge  defendants 
to  make  remittances,  they  express  no  disapprobation  of  the  ex- 
tension of  time  given  to  Dakin  &  Dakin,  and  intimate  no  in- 
tention of  exercising  any  personal  recourse  upon  defendants. 
At  the  time  of  the  maturity  of  Dakin  db  Dakin's  fiist  note,  de- 
fendants, being  informed,  that  they  had  sold  one  half  of  their 
lot  of  lumber  to  Boyd  &  Co.,  and  desirous  of  obtaining  some 
additional  security,  they  insisted  on  obtaining,  and  did  obtain  ^i^  prjJJ^rtv  on 
for  one  half  of  the  debt  Boyd&  Co.'s  notes,  endorsed  by  Dakin  ^^^  ^^^^  J^l 

''  "*  notes,-       which 

&  Dakin,  which  amount  was  ultimately  paid.  It  appears,  that  ^ere  not  paid  in 
the  plaintiffs  were  apprized  of  this  circumstance  only  in  De-  tension  of  time 
cember  following  ;  and  it  is  in  their  answer  to  this  communica-  Si^^w'itib '^unsai 
tion,  that  plaintiffs,  on  the  6th  of  February,  1838,  for  the  first  fnb'ert^'includ^ 
time  declare,  that  the  extension  of  credit,  given  in  June  pre-  ^y  «^  o^  which 

"  '-         -was    communi- 

ceding,  was  on  defendants'  responsibility,  and  that  they  would  cated  to  the 
hold  them  personally  liable  for  the  debt.  Under  these  facts,  made  no  objeo- 
disclosed  by  the  correspondence,  we  agree  in  opinion  with  the  i^an'  7  mon^ 
Judge  below,  that  defendants  should  not  be  made  to  pay  the  Held' Aat*^ the 
balance  yet  due  by  Dakin  &  Dakin.  agents  were  not 

"^  responsible    tor 

This  court  have  held,  that  factors  may  sell  on  credit,  if  the  the  balance  due 
sales  b^  made  in  good  faith,  and  to  individuals  in  good  credit ;  don. 
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EA9TEVS    Dia.  3  Maxtia,  N.  S.  555.     In   this  case,  Dakin  &  Dakim  wboee 
^^*      -L.  standing  and  credit  appear  to  have  been  good  at  that  tijne, 
STARR        were  architects,  and  extensively  engaged  in  business  ;  they 
'zv.  had  been  recommended  to  defendants  by  Pritchard,  plaintiff's 

*  friend  and  former  agent,  and  the  terms  of  credit  were  not  un- 
usually long  ;  but  be  that  as  it  may,  plaintiffs  received  without 
objection,  and  approved  the  accounts  of  sales.  As  to  the  other 
ground  relied  on  by  plaintiffs,  it  is  true,  that  if  a  factor,  after  the 
sale  of  his  principal's  property,  extends  the  terms  of  credity  or 
renews  the  notes  of  the  buyer,  he  might  be  considered  as  mak- 
ing  the  debt  his  own,  and  the  principal  when  informed  of  this 
departure  from  the  line  of  his  duty,  may  disavow  his  act,  and 
hold  him  personally  liable  for  the  debt ;  hut  this  he  must  do 
The  principal  within  a  reasonable  time,  otherwise  he  will  he  hound  by  his 

must  disappruve  j  r  •  i.     ..  rr  i.  "       •      •      t  »»  t    j 

his  agents'  acts  agent  s  acts,  done  m  good  faith.  *'  If  the  pnncipal,  says  Judge 
able  time^her-  ^tory,  "  having  received  information  by  a  letter  from  his  agent 
b^^eact's^ITniis  ^^^^  ®^^  touching  ihe  business  of  his  principal,  does  not  with- 
agents,  done  in  in  a  reasonable  time  express  his  dissent  to  the  agent,  he  is 

good  faith. 

deemed  to  approve  his  acts,  and  his  silence  amounts  to  a  ratifi- 
cation of  them."  This  presumption,  he  adds,  seems  now  in 
favor  of  commerce  to  be  universally  acted  upon ;  Story  on 
Agency,  p.  250.  If  the  arrangement,  which  defiendanta  thought 
they  could  take  upon  themselves  to  make  in  June,  1837,  did  not 
meet  plaintifis'  approbation,  it  was  their  duty  to  repudiate  it 
forthwith,  and  not  to  suffex  their  agents  to  go  on  renewing 
this  note,  apparently  with  their  consent,  and  receiving  the 
diminution  paid  on  the  renewals.  After  a  silence  of  eight 
months,  and  when  Dakin  &  Dakin  ceased  even  to  curtail  their 
note,  it  wa&  too  late  to  disavow  the  arrangement  made  by  de- 
fendants ;  who  throughout  the  whole  affair  appear  to  haTe 
acted  with  good  faith  and  an  anxious  desire  to  promote  the  in- 
terest of  their  principals.  If,  by  taking  the  notes  of  Boyd  db  Co. 
and  mentioning  the  circumstance  only  some  time  after,  they 
acted  improperly,  plaintiffs  cannot  complain  of  it,  for  the  whole 
of  that  portion  of  the  debt  has  been  recovered ;  nor  can  they 
take  occasion  of  it  to  retract  the  tacit  approbation,  they  had 
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already  giyen  to  the  conduct  of  their  ap^eittSt  in  renewing  the  iUsTEBir   Du. 
notes  of  Dakin  &  Dakin.     11  La.  ftep.  268 1  16  Idem,  64.        ^^'  ^"'' 

Another  ground  of  liability  has  beeit  relied  on  in  argument,    ^  mnim^ 
thouffh  not  set  forth  id  plaintiffs'  petition ;  it  is  drawn  from  a  ^* 

passage  b'f  a  letter  of  defendants,  written  on  the  18th  of  Fe- 
bruary, 1838.  They  say,  "  Yours  df  the  6lh  inst.  is  received, 
and  we  notice  ydur  reidarks  relative  to  our  having  renewed  the 
notes  of  Messrs.  Dakin  &  Dakin  ;  had  we  not  done  so,  they 
would  have  been  protested,  and  you  might  have  been  worse  off, 
as  in  renewing  we  collected  ten  per  cent«  of  the  amount ;  and 
the  writer  has  made  ctftang^ftienis  to  seciire  the  b^ance,  by  de- 
ducting out  of  the  cost  of  his  buildings,  which  he  has  just  con- 
tracted with  them  to  rebuild.'*  It  is  urged,  that  this  is  a  posi- 
tive and  unconditional  engagement  on  the  part  of  defendants, 
to  pay  the  uncollected  balance  on  the  sale  of  the  lumber.  We 
cannot  view  it  in  this  light.  The  evidence  shows,  that  about 
that  time  defendants  made  a  contract  with  Dakin  &  Dakin,  to 
build  five  stores,  for  the  price  of  $17,000;  they  contemplated 
retaining  the  amount  of  the  builder's  debt  to  plaintiffs  out  of 
the  sums  they  would  have  to  pay  for  the  buildings,  and  it  is 
the  announcement  of  this  expectation,  which  is  now  sought  to 
be  fixed  upon  defendants  as  a  positive  obligation  to  pay  the 
amount.  It  is  in  proof,  that  the  arrangements,  spoken  of  by 
defendants,  and  out  of  which  they  expected  to  secure  plaintifis* 
debt,  failed  without  their  fauk.  Dakin  &  Dakin  never  finished 
the  buildings,  and  remained  indebted  unto  defendants  in  a  sum 
exceeding  $3000,  exclusive  of  the  amount  due  to  plaintiffi. 
The  latter  have  not  shown,  that  their  reliance  on  this  promise, 
to  secure  their  debt,  induced  them  to  delay  asserting  their 
rights  against  their  debtors ;  they  have  not  made  it  one  of  their 
grounds  of  action  in  their  petition,  and  they  predicated  their 
demand  against  defendants  on  the  original  act  of  not  protesting 
the  notes,  and  renewing  them  from  time  to  time. 

The  judgment  of  the  Commercial  Court  is  therefore  affirmed    . 
with  costs. 
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BACTCftv    DiB.  BBNOSST  «  BI.ANCHAIID  0«.  THBIB  CRBDlTOIia. 

May,    1841, 

-  APPEAL  PROM  THB  COTTRT  OF   THE  Flll«T  JUDICIAL  DlSTHlCT. 

niroisT 
fc  blaVchawi  Where  the  drawers  of  a  bill  depend  for  its  betug  honored,  od  the  proceeds  of  a 

TKini  olaim  against  the  dravee,  then  in  litigation,  and  take  a  receipt  that  it  shall 

CRBDiTOBS.         not  be  protested  in  ease  of  dishonor,  to  save  costs,  they  vill  not  be  consider- 
ed as  kATiog  lands  in  the  bands  of  the  drawee  so  as  to  entitle  them  to  noliee. 

Labadie,  being  a  creditor  of  the  insolvents  for  the  amount  of 
a  bill  of  exchange,  and  placed  on  their  bilan  as  such,  opposed 
the  tableau  of  distribution  filed  by  the  syndic,  because  he  is 
not  put  down  as  s,  creditor  for  his  share  of  the  funds. 

On  the  trial  the  opponent  showed,  by  the  bilan,  that  he 
had  been  placed  thereon  as  a  creditor  by  the  insolvents  them- 
selves for  the  sum  he  claimed: 

2.  That  he  was  present  at  two  meetings  of  the  creditors  and 
Voted  without  any  opposition  Being  made. 

3:  That  the  tableau,  filed  by  the  syndic,  leaves  him  out  of 
the  list  of  creditors. 

The  objection  made,  appears  i6  have  been  raised  by  the 
syndic  because  the  opponent  failed  US  have  the  bfll  protested 
for  non-payment  Und  give  the  drawers  (insolvents)  due  notice. 
That  they  were  not  bound  for  this  debt,  because  of  the  want 
of  legal  notice  of  protest  of  the  bill  of  exchange. 

The  additional  facts  of  the  case  are  fully  stated  in  the  opin- 

^  ion  of  this  court. 

There  was  judgment  overruling  the  opposition,  and  the  op- 
posing creditor  appealed. 

Bodifij  for  the  opponent  and  appellant. 

Labarrt  fy  JDerbigny,  for  the  syndic. 

Simorij  J,  iLelivered  the  opinfon  of  the  court. 

Oil  the  17th  of  November,  1880,  the  insolvents  being  in- 
debted to  J.  Labadie,  dreW  in  his  favor  a  bill  of  exchange,  on 
Messi^;  A.  B.  db  W.  Davis  of  Rankin,  Yazoo  County,  Mis- 
sissippi, in  the  following  words :    *•  New  Orleans,  17th  Nov., 
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ISSOy  at  two  moDthfl  from  date,  of  this*  my  only  bill  of  ex-  E^sruui    Uis. 
chaDge,  pay  to  Mr.  J.  Labadie  or  order  the  sum  of  eight  hmi*  — 

died  and  five  dollars  12c.,  for  valae  received,  which  place  to  ^  ^tTvcfllBD 
account  a«  per  advice  of  this ;  from  (signed)  J.  Benoist  liqui-  '^«* 

dator  of  the  house  of  Benoist  ft  Blancfaard.  Messrs*  A.  B.  cekpitoab, 
ft  W.  Davis,  Rankin,  Yazoo  County."  On  ihd  saime  day,  a 
letter  of  advice  was  by  them  addressed  to  the  said  Davie,  as 
follows :  *'  Messrs.  A.  B.  ft  W.  Davis,  Rankin,  Yazoo  Coua- 
ty.  New  Orl's,  Nov.  17th,  1890 :  Gentlemen,  I  have  pre- 
vailed  upon  you  this  day  in  favor  of  Mr.  J.  Labadie  for  i805  2, 
in  a  bill  of  exchange  on  you  of  this  date  and  payable  at  two 
months  from  date ;  if  you  pay  iij  it  will  be  on  account  of  the 
judgment  I  will  certainly  obtain  against  you  for  the  amount 
you  owe  my  house,  at  the  first  sessioii  of  the  Dfstrict  Court  of 
the  United  States  atxNatchez.  Yours  (signed)  J.  Benoist, 
liquidator  of  the  hoxuSQ  of  Benoist  ft  Blanchalrd."  The  bill 
was  neither  accepted  nor  paid  by  the  drawees,  nor  was  any 
protest  made  or  any  notice  given  to  the  dmwers  of  the  dishon- 
or of  said  bill. 

On  the  26th  of  February,  1631,  Benoist  ft  Blanchard  sued 
their  creditors,  and  filed  a  schedule  of  their  affairs,  in  which  J. 
Labadie  is  placed  as  one  of  their  creditors,  in  these  words : 
**Jean  Labadie^  NUe.'OrUans  $  noire  mandat  a  sonordre 
sur  A.  B.  ^  W.  Davi8^  de  Bankin,  du  17  Novembrel  1890,  et 
payable  a  deux  moisj  9605  2.*'  He  appeared  and  voted  at 
two  different  meetings  of  creditors,  and  no  opposition  appears 
by  the  process-verbal  of  deliberation  to  have  been  made  either 
to  his  claim  or  to  his  vote. 

A.  tableau  of  distribution  having  been  filed  by  the  syndic, 
Cadmitted  to  be  the  only  one  ever  filed)  in  which  the  name  of 
J.  Labadie  is  not  mentioned,  the  latter  made  opposition  to  its 
homologation,  and  claimed  to  be  carried  thereon  as  a  creditor 
of  the  insolvents  for  $805,  which  is  the  amount  of  the  said  bill  ' 
of  exchange  yet  unpaid.  This  opposition  was  overruled  by 
the  lower  court,  and  judgment  having  been  rendered  finally 
homologating  the  tableau  of  distribution  filed  by  the  syndic,  the 
opponent  appealed « 
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KMnn    Um.     In  •addition  to  the  abore  facts,  the  record  shows  that  on  re- 
^*       —  ceiring  the  bill  of  exchange,  in  qnestipn,  from  Benoist  &  Blan- 
bbhoist       diardt  the  qppopept  gave  them  the  following  receipt :    **  Tai 
«»•  reeu  d$  Mr.  N*  Benoist  liquidataire  it  la  matson  BenaUt  ^ 

cBBDiToHB.  Blanck^d  la  traite  but  A.  B*  4*  ^«  Bams  de  Bafdntij  Yazoo 
eotff^y,  AfisMsippif  de  la  somme  de  hmi  eeni  cinq  piastres 
5)  sous  en  payement  de  ee  quHls  me  devaient ;  Js  dit  de  ee 
ems  pie  d^^it  fa  mqisori  de  ^enoist  ^  Blanchard^  et  je 
m* engage  dans  le  e^s  oii  /a  susdite  traite  ne  sertfit  m  aeeeptfe 
nipayie  a  son  ichianee  i  ne  leur  /aire  supporter  mtcuno  des 
frais  qui  pourfuient  avoir  iti  fatts^  et  ii  ne  fep  eonsid^rer 
mes  dSbitetfrs  que  pour  la  susdite  sopitne  de  9805  2  sous 
valeur  vingi  Janvier  1881.  N,  Orleans j  17  Novembre 
1830,  (signed)  J.  Za6a(fte."^-One  of  the  witnesses,  whose 
^stin^ony  comes  up  withont  any  objection,  testifies  that  the 
•aid  bill  was  given  in  consideration  of  the  sum  of  about  i800, 
which  the  insolTent  then  owed  to  the  opponent  on  an  account 
of  goods ;  that  the  reason  why  the  bill  was  not  protested  for 
non-payment,  was  a  certain  agreement  between  the  parties 
that  in  case  of  non-payment  by  the  drawees,  no  costs  should 
be  made,  and  the  said  bill  should  be  returned  without  protest. 
«  That  at  the  time  the  same  was  returned  unprotested,  Benoist 
(Blanchard  being  absent,)  agreed  to  pay  it,  as  it  had  been 
agreed  on  beforehand,  and  that  the  origip^  pf  th^  f^eipt,  t}ie 
purport  of  which  is  that  Benoist  db  Blanchard  gave  a  certain 
draft  in  payment  to  Labadie,  which,  if  not  paid  by  the 
drawees  should  be  returned  without  costs,  is  in  the  hand  writ- 
ing of  the  witness.— *From  the  testimony  of  Mr.*  Derbigny, 
it  Appears  that  he  had  lately  been  informed  that  there  was  in 
the  hands  of  a  lawyer  in  Mississippi  a  sum  of  fourteen  or  fif- 
teen hundred  dollars  belonging  to  the  insolrent  estate  of 
^noist  db  Blanchard  recoTered  from  Davis  db  Co.,  on  which 
there  were  some  claims ;  the  witness  however  does  not  pc^i* 
tively  know  that  in  1830,  the  house  of  Davis  db  Co.  had  in 
their  hands  any  fund  belonging  to  the  insolvents,  but  he  be- 
Jieves  that  at  the  date  of  the  draft  they  had. 
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From  the  facts  and  circumstances  ^closed  by  the  evidence,  Kkmnyt    Urg. 
we  are  not  able  to  say  that  the  district  judge  did  not  err  in  over-       °^*       1. 
ruling:   Labadie's  opposition  and  in  not  *orderincr  him  to  be  .    bbnoist 
placed  on  the  tableau  of  distribution  as  one  of  the  creditors  of         v«. 
the  insolvents.    The  transaction  under  consideration  seems  to     cbeoitobi. 
be  one  of  a  particular  nature ;   it  is  clear  that  at  the  tim.e  La- 
badie  took  the  bill  of  exchange  in  question,  the  drawers,  far 
from  being  able  to  rely  upon  its  being  punctually  paid,  were 
on  the  contrary  aware,  or  at  least  afraid,  that  it  would  be  dis- 
honored, and  they  accordingly  took  a  receipt,  in  which  they 
took  care  to  provide  against  this  contingency  by  freeing  them- 
selves from  all  costs,  and  by  making  the  debt  their  own  on  (he 
90th  of  January,  1831,  in  case  of  non-payment  of  the  bill  at    „„ 

"  '    ■  Where       the 

the  time  line ;  their  letter  of  ^vice  to  the  drawees  shows  also  drawers  of  a  bill 
that  the  only  fund  out  of  which  they  could  expect  the  satisfac-  bems^ honored, 
tion  of  the  bill,  was  to  proceed  from  a  claim  then  in  litigation,  ^  ®  ^'"SSm 
and  on  which  they  threaten  to  obtain  judgment  at  the  ensuing  JSJ?!^  then 
session  of  the  United  Statps  District  Cpurt,  at  N^tche^.  This  in  litigation,  and 
was  indeed  a  poor  prospect  for  the  collection  of  a  bill  of  ex-  that  it 'shall  not 
change,  and  almost  equal  to  the  drawees'  having  no  fund  in  case^^dishonor 
their  hands  belonging  to  the.  drawers.  Under  such  circum-  {hey  win  not  te' 
stances,  even  without  any  subsec^uent  prpmise  tp  pay  the  debt,  J?"?****^  ^  '* 
on  the  part  of  the  drawers,  we  doubt  very  much  that  their  dis-  the  hands  of  the 
charge  or  liability  should  depend  upon  a  compliance  with  the  entiUe  them  to 
strict  rules  which  generally  govern  in  cases  of  ordinary  bills  of  **°^**' 
exchange,  and  we  should  be  inclined  to  believe  that  the  nature 
of  this  transaction  takes  it  put  of  the  general  principles. 

It  has  been,  however,  strenuously  insisted  that  this  bill  hav- 
ing  neither  been  accepted  nor  paid,  should  have  been  duly  pro- 
tested, and  notice  given  to  the  drawers  in  order  to  fix  their  lia- 
bility ;  but  we  have  already  shown  that  the  drawers  had  every 
reason  to  expect  that  such  would  be  the  result,  that  they  could 
not  rely  upon  its  being  paid ;  and  consequently  on  its  being 
returned  unprotested,  one  of  them  agreed  to  pay  it,  in  com- 
pliance with  their  previous  understanding  with  Labadie,  and 
accordingly,  the  opponent  was  carried  on  their  bilan  for  the 
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EAtTKvN    Du.  amount  of  ihj&  bill,  without  any  objections  being  made  to  his 
^'       -1-  claim  by  any  of  the  other  creditors  until  the  syndic  bought 
HAiiif All's      proper  to  exclude  him  from  the  mass.      We  feel  no  hesitation 
I"-  in  sayinfif  that,  had  this  controversy  arisen  between  the  oppo- 

nent  and  the  insolvents,  the  latter,  under  the  promise  and  ac- 
knowledgment by  them  made  in  consequence  of  the  previous 
circumstances,  which  show  clearly  that  their  liability  was  not 
to  depend  solely  on  their  being  duly  notified  of  the  dishonor 
of  the  bill,  would  have  been  bound  to  pay  its  amount.  We 
are  therefore  of  opinion  that  the  tableau  must  be  corrected,  so 
as  to  include  the  opponent  as  one  of  the  insolvents'  creditors ; 
and  we  come  the  more  readily  to  this  contusion,  that,  from 
.  the  testimony  of  Mr.  Derbigny,  there  is  a  probability  that  the 
very  same  sum  out  of  which  the  bill  was  to  be  paid,  is  or  will 
be  in  the  hands  of  the  syndic  to  be  distributed  among  the  cre- 
ditors. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Diiitrict  Court  be  annulled,  avoided  and  reversed, 
that  the  tableau  of  distribution,  filed  by  the  syndic,  be  so  correct- 
ed and  amended  as  to  include  Jean  Labadie  as  a  creditor  of  the 
insolvents  for  the  sum  of  $805  2,  and  that  this  case  be  remand- 
ed for  this  purpose ;  the  costs  of  the  opposition  in  the  lower 
court  and  those  in  this  court  to  be  borne  by  the  mass  of  cre- 
ditors. 


J8L  51^ 
46    671 


HARM AN'S  HEURS  V9»  O'MORAN  £T  AI». 

APPEAL  FROM  TB£  rOVRT  OF  THS  FHtST  VUDfMAL  piSTRICT. 

Where  a  judgment,  execution  an'l  sale  are  produced,  it  is  sufficient  to  convey  the 

property,  unless  snoh  error  or  fraud  is  pleaded  and  established,  as  wiil  set 

aside  sales  in  ordinary  cases. 
A  sale,  where  specified  boundaries  are  given,  hfjcr  aversionemf  and  includes  all 

the  ground  between  the  points  mentioned,  whether  the  measure  be  correctly 

stated  or  not. 

This  is  a  petitory  action,  in  which  the  plaintiffs  claim  12  lots 
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of  gi^Mid,  comprized  in  a  block  or.  part  of  a  square,  fronting  on  Bistsrit    Dib. 
Circus  street,   and  bounded  by   St.  Paul  and  He  via  streets,         ^* 
which  they  allege  their  fathc>r,  Thomas  L.  Harman,  purchased      ''^H^i,'* 
in  1819  from  Edward  Livincfston,  and  now  in  the  possession  v«. 

and  claimed  by  the  defendants  OWen  O'Moran,  M.  Ryan,  T. 
Park,  J.  Field,  and  L.  Janin. 

The  defendants  mostly  severed  in  their  aiiswers,  but  all 
claimed  title  under  a  Probate  sale  of  Jean  Qravier's  estate. 

The  evidence  went  to  show,  that  the  property  in  question, 
though  formerly  belonging  to  Gravier,  had  been  sold  at  Sheriff's 
sale  under  a  judgment  Cind  order  of  seizure  ot  fieri  facioB^  in 
I6I69  and  piiKchased  by  Livingston,  Who  sold  to  the  plaintiffs' 
ancestor. 

On  these  pleadings  and  issues,  and  the  evidence,  thefe  vtt& 
judgment  for  the  plaintiffs  ;  and  the  defendants  appealed. 

Lockett  ^  Micou,  for  the  plaintiffs. 

L.  Janifiy  for  the  defendants. 

Garland^  J,  delivered  the  opinion  of  the  court. 

The  plaintiffs  allege,  that  as  heirs  of  their  father  they  are  the 
owners  of  a  piece  of  ground,  having  a  front  of  thirty-seven  feet 
on  Circus  street,  running  back  to  St.  Paul  street  by  lines,  that 
gradually  close,  so  that  on  the  latter  street  there  is  a  front  of 
sixteen  feet.  They  say,  the  defendants  have  taken  possession 
of  said  piece  of  ground,  and  set  up  title  to  it.  The  defendants, 
Ryan,  and  Park,  and  Field,  in  their  separate  answers  admit, 
they  are  in  possession  of  portions  of  the  ground  claimed,  which 
"has  been  divided  into  six  lots  of  different  dimensions, ;  they  set 
tip  titles,  derived  from  a  Probstte  sale,  made  of  a  portion  of  th6 
estate  of  the  late  Jean  Gravier,  who,  they  allege,  was  the  real 
owner,  and  in  possession  at  the  time  of  his  death  ;  they  plead 
^prescription  of  ten  and  ftventy  years,  and  call  the  curator  df 
the  estate  of  Grader  in  warranty.  O'Moran  for  answer  sets 
up  the  same  grounds  of  defence  as  his  co-defendants,  and 
further  clahns  of  the  plaintiffs  two  thousand  dollars  for  improve^ 
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BArriMr   Di$.  ments,  put  on  the  lot  in  his  posseseion  ;  and  also  calls  Qtavira*' 

^^*  " L  curator  in  warranty.      Janin  alleges  defences  similar  to  Park 

■ahmah's      i^q^j  Ryan,  and  Field,  and  further  says,  that  the  SheriflT's  sale 
v-  to  Edward  Livingston,  under  whom  the  plaintifb  claim,  is  of  no 

*  force  or  validity,  and  if  it  be,  it  does  not  include  the  ground  in 
controversy ;  he  also  calls  the  Curator  in  warranty. 

The  curator  of  the  succession  of  Gravier  pleads  a  general 
denial,  and  furthet,  his  intestate  held  the  properrty  up  to  the 
time-of  his  death,  under  an  adjudication  made  to  him,  by  the 
Spanish  authorities,  iit  1797,  of  all  the  estate  of  Bertrand  Gra- 
vier. He  admits  the  sales  to  the  defendants,  and  also  says, 
that  the  sale  froni  the  Sheriff  to  Livingston  does  not  inclade  or 
coter  the  preiiiises  ;  but  if  it  does,  he  says,  it  is  null  and  void, 
as  none  of  the  formalities  required  by  law  to  render  the  sale 
valid,  Were  complied  with,  nof  was  said  sale  accompanied  by 
such  proceedings  as  Were  necessthy  to  make  it  translative  of 
property. 

The  evidence  shows,  that  on  the  90th  of  September,  in  the 
year  1811,  Jean  G^ravier,  by  public  act,  mortgaged  to  Joseph 

Itichet  and  others,  *'tin  Idt  d^  tef^re  Nontenant  douze  terrains 

...      '      '       .    . 

kittled  dans  le  faubourg  Ste.  Marie,  ayant  cent  huit  pieds  de 
face  k  la  rue  du  Cirque  sur  toute  la  profondeur,  joignant  d*uii 
c6t^  k  la  succession  Chesneau,  et  de  Fautre  au  Sieur  Jacob 
Moquin,  sur  lequel  lot  de  terre  se  trouve  £tablie  une  brique- 
terie,  &c.*'  Upon  this  mortgage,  in  October,  1814,  the  mort- 
gagees commenced  an  action,  that  was  prosecuted  to  judgment, 
of  which  Gi*avier  was  notified ;  subsequently  an  order  of  seizure 
and  sale  was  issued,  levied  on  the  property  in  conformity  with 
the  judgnleht ;  it  was  sold  under  this  order  to  Edward  Livings 
ston,  on  twelve  months  credit,  as  appearis  by  the  returns  of  the 
^  Sheriff  and  his  deed,  in  which  it  is  described  as  "  a  lot  of 

ground  situated  in  the  suburb  St.  Mary,  together  with  all  the 
brick-yard  and  other  buildings  thereon  erected ;  said  lot  con- 
taining one  hundred  and  eight  feet  on  Circus  street,  adjoining 
On  the  one  aide  the  property  of  the  estate  of  Chesneau,  and  on 
the  other  by  the  property  belonging  to  Mr.  Jacob  Moquin/* 
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By  an  act^  dated  the  ^th  of  the  month  of  April,  in  the  year  EifTZKir    Dxa. 
1806,  Jean  Giigivier  sells  to  Jacob  Moquin  '*  une  portion  de  terre       ^^' 

situee  au  faubourg  Ste.  Marie,  bom^e  d'un  d6t6  par  la  Veuve     haxkaw's 

HBims 

Delord,  de  rautre  fBoc  uh  hangard  appartenant  au  vendeur^  vs. 

qui  se  nomme  hangard  a  poterie,  rue  du  Cirque,  contenant 
six  cent  dix  huit  pieds  de  face  depuis  la  barri^re  de  la  Veuve 
Delord."  By  reference  to  the  evidence  of  Pilie,  the  City  Sur- 
veyor, it  appears,  he  has  more  than  once  measured  the  line  of 
this  property  on  Circus  street,  and  he  says,  it  reached  to 
Moquin*s  fence,  adjoining  the  brick-yard. 

By  reference  to  another  sale,  from  Gbovier  to  John  Gbodvrin, 
it  will  appear,  he  sold  him  three  squares,  supposed  to  contain 
thirty-six  lots,  of  sixty  feet  front,  by  one  hundred  and  twenty 
deep,  on  which  was  situated  a  Inriok-yard,  and  the  buildings 
and  fixtures  necessary  to  carry  it  on.  It  is  also  stipulated,  that 
Goodwin  was  to  have  the  right  of  taking  earth  out  of  Gravier's 
Canal  in  Poydraa  street,  to  deepen  the  same ;  also  thd  privilege 
of  cutting  wood  on  his  land ;  he  is  also  bound  to  open  two 
streets  on  thesQ  squares  at  his  own  expense,  and  if  more  than 
thirty  six  lots  are  found  to  be  in  the  squares,  Goodwin  is  to 
have  them,  if  he  shall  pay  at  the  rate  of  four  hundred  dollars 
for  each.  From  an  inspection  of  the  plans  in  the  record,  it  is 
evident,  there  were  m»re  than  thirty-six  lots,  which  was  pro- 
bably discovered,  when  GK>odwin  laid  off  Hevia  street,  and  as 
it  does  not  appear  he  ever  paid  for  the  extra  number  of  lots,  ft 
accounts  for  a  portion  of  the  brick-yard  still  remaining  in  Gra- 
vier's possession.  Goodwin  afterwards  sold  the  property  to 
the  Heirs  of  Chesheau. 

A  number  of  years  after  these  sales,  Mr.  Livingston  sold  to 
the  ancestor  of  the  plaintiffs,  and  describes  the  property  as' 
*<  douze  lots  de  terre,  Situ^s  au  faubourg  Ste.  Marie,  compris 
entre  les  rues  du  Cirque,  St.  Paul,  Hevia,  et  la  propri4t6  de 
Jacob  Moquin,  ayant  cent  huit  pieds  de  face  sur  la  premiere, 
autant  sur  la  seconde,  et  sept  cent  vingt  pieds  sur  chacune  des 
deux  autres  limites ;"  and  further  describes  it  as  the  same 
property  purchased  at  the  Sheriff's  sale,  under  the  execution 
67        VOL.     XVIII. 
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EAtTjtBsi    Dis.  isBued  in  the  suit  of  Richet  &  Co.  vs.  Gravier.     Sereral  wit- 

^'      -'-  nesses  prore,  that  Harman  took  possession  of  all  the  ground 

RABMAa'B      between  He  via  street  and  Moquin's  fence,  and  enclosed  it, 

v§.  which  enclosures  were  kept  up  by  his  ag^Ht,  sometime  after  he 

left  the  State,  who  also  rented  out  the  property.     There  is  no 

evidence  to  show,  that  Gravier  ever  possessed  or  claimed  the 

property  after  the  Sheriff's  sale  in  1816. 

The  first  question  is  as  to  the  validity  of  the  Sheriff's  sale. 

Whereajad^  It  may  now  be  considered  as  the  settled  opinion  of  this  court, 

MidMlHu^pixH!  ^^  whenever  a  judgment,  execution  and  sale  are  produced, 

daeed,itiswiffi- it  ^a  Sufficient  to  convey  the  property,  unless  such  error  or 

dent  to  ooDTejr  j  r     r      j^ 

thepropertyjan-  fraud  is  pleaded  and  established,  as  will  set  aside  sales  in  or* 
or  fraad  is  dinary  cases.  16  La.  Rep.  433;  Ibid.  647;  and  the  authorities 
Mtebliihed  ^s  ^^^^^  ^^  those  cases.  In  this  case  we  have  a  petition^  asking 
Id*  in*  df *****  ^^  order  of  seizure  and  sale,  a  regular  affidavit,  the  act  of 
eates.  mortgage  attached,  the  order  of  the  Judge,  and  notice  to  de- 

fendant ;  then  folbws  an  answer  or  opposition,  and  another 
order  of  the  Judge  ;  after  which  there  appears  to  have  been  a 
trial  and  judgment  regularly  rendered,  inconsequence  of  which 
the  order  of  seizure  and  sale  Was  continued  ;  a  sale  took  place^ 
and  a  deed  was  made  by  the  Sheriff,  who  makes  a  return  of  his 
ptoceedings.  We  think  it  amply  sufficietit,  to  divest  Jean 
Gravier  of  all  his  rights.  This  sale  was  made  in  1816,  add 
Gravier  died  in  1634 ;  yet  there  is  no  evidence,  he  ever  claimed 
the  property  or  complained  of  the  sale. 

Whether  the  sale  includes  the  ground  in  controversy,  depends 
upon  the  remaining  question  in  the  case. 

The  description  of  the  property  in  the  sale  from  Livingston 

to  Harman,  seems  to  us  definite  and  particular;  the  previous 

A  nle,  where  descriptions  in  other  acts  conform  so  nearly  to  iU  there  cannot 

35^^  J?;^"  exist  a  doubt  as  to  the  identity.     In  aU  those  acts  specific 

is  per  awfwV- bouudaries  are  given,  viz:  from  Chesneau's  boundary  to  that 

nem,    and    »»-    ^.-  ,  .  .     . 

dudes  aU  the  of  Moqum,  which  is  a  sale  per  avtrsionemy  or  a  sale  from  one 
Se^nts  n^  ^'■^^  boundary  to  another,  which  has  always  been  held  to  in- 
^^!sJ^b^  elude  all  the  ground  between  the  points  mentioned,  whether 
eormUj  stated  the  measure  be  correctly  stated  or  not.     L.  C.  art.  W71 ;    14 

or  not.  _     .       •  " 

L.  R.  497;  3  L.  R.  91 ;  6  N.  S.  ^3. 


BURTON  M.  MATTBY. 

AmAM»  WmOK  THB  COVBT  OY  THS  nXST  JTVPlCUJft  DISTRICT. 

The  balanee  to  the  eredit  of  a  partner  on  his  indiyidnal  aoooont,  OTer  and  abore 
the  d^it,  iboald  belong  to  him  eselnaiTel7,  and  not  one  half  of  it  go  to  the 
other  partner. 

Where  a  witness  sirears  that  what  is  written  in  a  oertain  document  is  eorreet, 
it  does  not  imply  tliat  it  corUaiiu  a  full  ttatement  of  all  the  affairs  of  the  part- 
nership.; as  he  does  not  swear  that  it  contains  every  thing  relating  to  the 
partnership  afikirs. 

An  aflldaTit,  by  counsel,  stating  that  the  defendant  (who  i»  absent)  expects  to 
prove  oertain  (acts  by  a  witness,  and  has  need  all  due  diligence  to  obtain  lum, 
is  insufficient  to  grant  a  continuance. 

Motions  and  affidavits  for  new  trials,  on  the  ground  of  newly  discovered  evi<f 
dence,  should  be  received  with  great  restriction  and  much  caution. 

Thia  is  an  action  for  the  settlement  of  a  particular  partner- 
ship, and  the  recovery  of  a  balance  of  $4549  which  the  plaintiff 
alleges  is  due  to  hioi  on  a  final  liquidation  and  close  of  their 
affairs,  by  the  defendant.  He  filed  an  account  showin^^  this 
balance  and  which  is  annexed  to  the  petition. 

The  answer  negatives  all  the  allegations  in  the  petition  and 
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The  witnesses  all  state,  there  was   a  fence  on  die  line  £aitkbjk    Dm. 
between  Moquin  and  the  brick-jrard ;  Pilie  says,  the  property       ^^*     .  \ 
was  enclosed  by  Harman's  Heirs  or  their  agent  by  a  fence       »«»'«» 
on  Hevia  and  St.  Paul  streets,  connecting  it  with  Moquin's      kaitbt. 
line»  on  which  there  was  already  a  fence ;    and  in  front  on 
Circus  street.     Other  witnesses  speak  of  this  possession  and 
enclosure,  or  reparation  of  existing  enclosures.     We  think, 
the  plaintifis  have  made  out  their  case. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 


V9» 
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CAvrKSv    Dis.  pleads  the  want  of  amicable  demand.     The  defendant  afiei- 
•^°^'      —  wards  filed  a  peremptory  exception,  that  the  suit  could  not  he 
■oBTos       maintained,  because  the  plaintiff  daimed  a  certain  sum  and 
not  a  liquidation  of  the  partnership. 

Upon  these  pleading^s  and  issues  the  parties  went  to  tiiaL 
The  facts  of  the  case,  as  exhibited  on  the  trial,  are  fiodly 
stated  in  the  opinion  of  this  court. 

There  was  judgment  for  the  balance  claimed,  and  after  an 
unsuccessful  efibrt  to  obtain  a  new  trial,  the  defendant  ap- 
pealed. 

^f'-Snney,  for  the  plaintiff. 

ffayneSf  for  the  defendant  and  appellant. 

Garland^  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  he  and  defendant,  in  the  month  of  Jan- 
uary, 1837,  entered  into  partnership  for  the  purpose  of  carfy- 
ing  on  the  boat  breaking  and  lumber  business  in  the  cities  of 
New  Orleans  and  Lafayette.  William  Granger  was  for  a  few 
months  connected  with  them,  but  withdrew^  and  they  carried 
on  the  business  until  about  the  15th  of  September^  in  the  same 
year,  when  they  dissolved  their  connection.  This  suit  is  to 
recover  a  balance  which  the  plaintiff  says  the  defendant  owes 
him  upon  a  full  settlement  of  their  accounts,  also  the  sum  pf 
#155,  which  he  says  is  the  half  of  a  debt  of  $311  which  the 
firm  owed  a  Mrs.  Winters,  whom  the  plaintiff  afterwards  mar- 
ried, his  own  half  being  extinguished  by  the  marriage  and 
confusion,  or  in  sojne  other  mode  not  exactly  shown  to  us. 
The  4efendant  gaye  a  general  denial  to  the  whole  demand ; 
there  was  judgment  against  him  for  four  hundred  and  fifty-four 
dollars  and  sixty  cents  and*  he  appealed. 

It  does  not  appear  what  capital  either  partner  brought  into 
the  concern,  but  probably  none ;  they  had  a  clerk  who  kept  a 
book,  which  is  produced,  wherein  there  are  but  some  memo- 
randums and  two  accounts  that  are  material  in  this  controver- 
?y,  one  in  the  name  of  thie  plaintiff  and  the  other  in  that  of 
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the  defendant.    Their  business  withmost  other  persons  appears  Eastsbv    Dis. 
to  have  been  conducted  on  the  cash  system.      On  this  book        ^^'     -L. 
the  plaintiff  has  credit  for  WHO  01,  and  is  charged  as  debtor       ■'^,^" 
$1846  66,  which  leaves  him  a  creditor  of  the  firm  $272  45.      «*"»»• 
The  defendant,  on  his  account,  is  credited  with  the  sum  of 
$1314  43,  and  charged  with  $680  93,  which  leaves  him  a 
creditor  of  the  firm  $633  60.     The  plaintiff  in  his  statement  of 
the  accounts  sets  forth  all  this  matter,  then  deducts  his  balance 
of  $272  46  from  the  defendant's  balance  of  $633  60,  which 
leaves  a  bcdance  of  $361  04  in  favor  of  defendant ;    and  this 
the  plaintiff  divides  into  halves,-  appropriating  one  to  himself. 
This  may  accord  with  some  process  of  arithmetic,  but  it  is  not 
according  to  the  old  rules  by  which  we  were  taught.      They 
induce  us  to  believe  that  the  plaintiff,  instead  of  taking  this  to  the  eredit  of  a 
$180  62  to  himself,  ought  to  allow  it  to  the  defendant.  mdiyrdaal'^  ao- 

The  account  then  goes  on  to  charge  the  defendant  '^ith  ®gj°*'^2^^jg?f 
$636  12i,  the  one  half  of  a  quantity  of  lumber  he  took  after  Aould  belong  to 

^  ^  him  ezelasiTelT. 

the  dissolution  of  the  partnership,  from  the  triangular  yard,  and  not  one  half 
which  appears  correct,  as  both  Richardson  and  Ives  swear  he  other  partner, 
took  it ;   but  from  this  sum  the  plaintiff  only  deducts  $180  62, 
when  we  think  he  ought  to  have  deducted  the  sum  of  $361  04, 
which  would  leave  a  balance  of  $274  08  owing  to  the  plaintiff, 
for  which  sum  it  appears  to  us  he  ought  to  have  judgment. 

We  have  earefblly  examined  all  the  evidence  in  the  case, 
which  is  very  loose  and  confused,  and  we  see  nothing  else  to 
which  the  defendant   is  entitled.      His    counsel   relies  very 
much  on  the  document  P.  4,  which  he  «ays  contains  a  full     Where  a  wit- 
statement  of  all  the  affaxTB  of  the  concern,  and  urges  us  to  be-  ^hat  is  written 
lieve  that  Richardson,  the  clerk,  swears  it  does.      We  do  not  j^^^J^"  ^ 
think  his  declarations  so  so  far.     He  says  what  is  written  in  it  f®*^  itdoca  not 

,  ,  ,       imply    that    U 

is  correct,  but  does  not  swear  it  contains  every  thing  relating  contains  a  juB 

__,.-_  -.  ,.  ,  ^-  tUUement  of  aU 

to  the  affairs  of  the  partnership,  and  an  inspection  of  the  ao-,theai&ir8orthe 

eou&t  book  shows  it  does  not.  K^does'^*  not 

It  is  ^rtfaer  ursred  that  entries  have  been  made  in  the  book  ^^,   ^*    *^ 

^  contains     every 

since  the  dissolution  of  the  partnership.     This  is  perhaps  true,  thing  reUtine  to 

the  pa'rtnership 

bat  th6  defendant  ought  not  to  complain  of  it  as  those  entries  afiairs. 
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EiffTSEH    Di9.  go  to  decrease  the  balance  in  favor  of  the  plaintiff,  at  the  time 
May,      ^  ^£  ^^^  dissolution  of  the  partnership,  nearly  $200|  and  he  does 
BiraTov       not  alleire  or  show  those  entries  to  be  erroneous. 
MALTBT.  Richardson,  the  clerk  of  the  parties,  says  he  made  the  set- 

tlement of  all  the  accounts  and  valuation  of  the  stock  on  hand, 
at  the  request  of  both  parties,  and  we  see  no  error  in  it  other 
than  that  stated. 
^  The  defendant  urges  that  much  injustice  was  done  him  by 

a  refusal  to  continue  the  cause,  when  called  for  trial,  on  the 
affidavit  of  his  attorney.    The  strongest  exposure  we  can  make 
of  the  insufficiency  of  the  affidavit  ofiered  is  to  quote  it  verba- 
tim et  literatim. 
An   affidavit      *^  Defendant  expects  to  prove  by  Paiker,  a  witness  in  his 
?n  ^'uSt'lhe'dil  ^^^*^^»  ^^*^  plaintiff  took   possession  and  sold  the  property 
fendant  (who  is  which  is  alleged  to  be  on  the  triangle-;    that  all  due  diligence 
to  prove  certain  has  been  used  to  obtain  said  witness.      Defendant,  Maltby,  is 
new,  and  Tas  ^<>w  in  Texas."     (Signed)  F*  Haynes.     This  affidavit  is  want- 
igence"o*'obu/a  ^  *^  various  essential  requisites,  and  the  judge  did  not  err  in 
him,  u  insuffi-  refusiufif  a  continuance  on  it. 

cient  to  grant  a  ° 

continuance.  We  see  nothing  in  the  defendant's  second  bill  of  exception 

or  his  peremptory  exception  founded  on  law.  The  action,  it 
appears  to  us,  is  precisely  what  he  says  it  ought  to  be.  The 
plaintiff  sues  for  a  balance  which  he  says  is  due  him  on  a  set- 
tlement of  the  partnership  accounts.  We  know  of  no  law 
which  forbids  a  party,  when  suing  for  a  settlement  of  accounts, 
to  claim  a  balance  as  due  to  him.  It  is  to  recover  such  sup- 
posed balances  suits  of  this  description  are  instituted. 

The  defendant  alleges  the  inferior  court  did  him  great  injus- 
tice in  refusing  him  a  new  trial,  and  he  earnestly  urges  us  to 
Motions  and  grant  him  this  privilege.     His  principal  ground  is  evidence  dis- 

affidavits      for  covered  Since  the  trial.     We  have  said  on  more  than  one  occa- 

new     trials   on  ^ 

the  ground    of  sion  that  motions  of  this  kind  are  frequently  made  as  the  last 

newly  discover-  iii-i- 

ed  evidence  desperate  efforts  of  a  party,  and  the  affidavit  should  be  receiv- 
eeWed  ^  vUh  ^^  ^^^  great  restrictions  and  much  caution.  This  affidavit 
£d*^^**jiu°  s*y*'  **^^  evidence  was  unknown  before  the  trial  and  jodg- 
tion.  i^QQf  rendered  in  this  case,  although  defendant  used  every  ef- 
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fort  and  diligence  to  obtain  the  same/'      It  does  not  appear  Babtsrn    pia. 
the  defendant  took  out  a  subpoena  for  a  single  witness  or  asked 
for  a  commission  to  take  testimony  previous  to  the  trial.     Two 
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PREDWOST 
&   WIPE 

of  the  witnesses  it  seems  reside  here,  the  residence  of  the  other  '<'«• 


two  are  said  to  be  unknown ;  it  would  have  been  better  if  the 
defendant  had  stated  some  facts  from  which  we  could  judge  of 
the  diligence  he  used  to  procure  his  evidence,  as  it  appears 
very  strange  that  such  a  host  of  witnesses  and  documents  could 
be  found  within  three  days  after  the  judgment,  when  not  one 
could  be  found  before,  although  the  suit  had  been  pending 
more  than  a  year.  We  think  the  judge  did  not  err  in  refus- 
ing^ a  new  trial. 

The  judgment  of  the  District  Court  is  therefore  annulled, 
avoided  and  reversed  ;  and  this  court  proceeding  to  give  such 
judgment  as,  in  their  opinion,  ought  to  have  been  rendered  in 
the  court  below,  do  further  adjudge  and  decree  that  the  heirs 
and  legal  representatives  of  William  Burton,  deceased,  do  re- 
cover of  and  have  judgment  against  the  defendant,  William 
Maltby,  for  the  sum  of  two  hundred  and  seventy-four  dollars 
and  eight  cents,  without  prejudice  to  the  claim  of  Mrs.  Burton, 
late  Mrs.  Winters.  The  defendant  to  pay  the  costs  in  the  Dis- 
trict Court,  and  the  plaintiff  those  of  this  appeal. 


B4ILT   KT  AL. 


FBBDW09T  *  WIFJES  V9.  DAHiY  KT  Ali. 

APPEAL  PROH  THE  COURt  OF  THE  FIRST  JUDICIAL  DI0TRICT. 


Ad  aotioo  for  damages,  claiming  $5(A  for  injarj  toataioed  ia  aawnkiaig  and 
beating  the  plaintiffs,  without  provocation.  Judgment  lor  the  fbU  amoont, 
supported  hj  (he  evidence  and  affirmed. 

This  is  an  action  for  assault  and  battery  committed  on  both 
plaintiffs  by  the  defendants  Peter  and  Owen  Daily,  claiming 
$500  in  damages. 
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The  defendants  pleaded  a  general  denial ;  and  aTer,  that 
if  they  used  any  violence  it  was  done  in  a  passion^  without 
knowing  what  they  were  doing. 

.  The  evidence  fully  proved  the  assault  and  heating  of  the 
plaintifis  without  the  least  provocation.  The  jury  assessed  the 
damages  at  $500$  ihe  full  amount  claimed.  There  was  judg- 
ment confirming  the  verdict  from  which  the  defendants  ap- 
pealed. 

M^JSinney^  for  the  plaintiffs. 

Preston^  contra. 

Gaflandj  J*  delivered  the  opinion  of  the  court. 

This  is  aft  action  for  an  assault  and  hattery,  committed  on 
both  the  plaintiff,  who  say  they  were  beaten  ih  a  modt  cruel 
manner,  and  lay  their  damages  at  tdOO.  The  defendants  first 
plead  the  general  issUe  and  further  say  if  they  did  beat  the 
plaintiffs,  they  were  in  a  ''great  passion  without  knowing  what 
they  were  doing  and  upon  gi^eat  provocation  siich  as  ought  to 
edtcuse  what  they  may  have  done." 

The  evidence  shows  that  bdth  the  defendants  were  intoxicat- 
ed, riotous  and  noisy  in  a  coffee-house  where  Fredwost  was 
seated  playing  dominos  with  another  person.  It  does  not  ap- 
pear the  plaintiffs  gave  either  of  the  defendants  the  sligbtest 
provocation,  to  justify  ox)e  of  them  in  knocking  down  and  kick- 
ing the  womain,  and  the  other  in  beating  the  man  in  such  a 
manner  as  to  confine  him  to  his  bed  for  nearly  a  week,  accord- 
ing to  the  testimony  of  the  attending  ph3r8ician  and  another 
witness. 

The  judgment  is  for  the  full  amount  of  the  damages  claimed 
and  we  see  no  reason  to  reverse  It. 

The  judgment  of  the  District  Court  is  affirmed  with  costs. 
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PRIOIXAUD  flw.  HtTRST  BT  AZi*  Easteiik    Dis. 

May,  1841. 

APPEAL  PROM  THB  OOUBT  OP  THB  FI&ST  JUDICIAL  DISXAlCf.  ======z 

(flioLLAUD 

MO 

Wlien  the  period  vitbin  ivhieh  a  eeitaiD  eenditton  ia  to  be  performed  hai  not  yet   ^^^^^  ^  ^^, 
arrived,  the  party  is  not  in  mwra,  and  the  eomplaint  of  not  complying  is  pre- 
mature.    In  the  meantime  the  adverse  party  must  perform  his  part  of  the 
eontnict. 

This  is  an  action  for  the  rescission  of  the  sale  of  three  squares 
of  ground  in  Hurstville*  The  plaintiff  alleges  he  was  induced 
by  the  advertisement  and  plan  of  the  town  of  Hurtsville  to  buy 
these  squares,  on  which  plan  a  rail-road  figured,  fepresentiB|^ 
a  rail-road  running  from  the  river  Mississippi  through  Nash- 
ville street,  to  the  Carrollton  Rail  Road,  with  an  extensive  car 
house  in  the  middle.  That  in  fact  no  such  rail-road  ever  ex- 
isted,  but  was  falsely  and  fraudulently  represented  to  deceive 
purchasers.  He  therefore  prays  for  an  injunction  to  restraiii 
end  enjoin  an  order  of  seizure  and  sale  which  had  issued 
against  these  squares  or  lots  of  ground  and  that  the  sale  be  re- 
scinded. 

The  defendant  denied  any  fraud  or  concealment  in  the  sale 
of  the  lots  or  squares  in  question,  and  negatived  the  allegations 
in  the  petition. 

On  the  trial  the  plan  find  advertisement  w^re  produced  in 
evidence.  The  plan  on  its  face  contradicted  the  allegations  of 
the  petition.  Instead  of  a  rail-road,  the  inscription  on  it  was, 
^'Nashville  Rail-Road  projected." 

Upon  the  evidence  adduced,  which  showed  no  deception  of 
concealment  in  the  sale  of  the  lofs,  there  was  judgment  for  the 
defendant ;  and  also  dis8olvi):ig  the  plaintiflPs  injunction.  He 
appealed. 

Aoselius,  for  the  plaintiff  and  appellant. 

Af  Kinney 9  contra. 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  having  purchased  several  squares  of  ground  ive 

08  VOL.      XVIII. 


688  CASES  IN  THE  SUPREME  COURT 

Eifriur    Dii.  the  town  of  Hurstville,  from  the  defendanty  and  haying  failed  to 

May,  i8ii.    jn^ke  his  payment,  the  latter  obtained  an  order  of  seizure  and 

FBioLLAUD     stle^  whcreupon  the  present  suit  was  brought  to  rescind  the 

■VB9T  n  ALT   sale  of  said  squares,  and  a  provisional  writ  of  injunction  sued 

out  to  suspend  the  execution  of  the  order. 

The  alleged  ground  of  rescission  is,  that  the  vendor  exhibited 
a  plan  of  the  new  town,  on  which  a  rail-road  was  marked  with 
a  depot  designated  near  the  squares  purchased  by  the  plaintiff, 
although  no  such  rail-road  or  depot  existed  at  the  time  of  sale ; 
and  every  probability  of  the  establishment  of  such  a  road  has 
long  ago  vanished.  That  this  was  done  with  the  view  of  de- 
ceiving purchasers ;  and  among  them  the  plaintiff. 

The  defendant  pleaded  the  general  issue,  and  that 
the  plaintiff*  had  a  clear  knowledge  of  his  intentions,  which 
were  plainly  stated  and  explained  at  the  time  of  the  auction 
sale  and  in  the  advertisements  which  preceded  it. 

Xhe  injunction  was  dissolved  and  there  was  judgment  in 
favor  of  the  defendant ;  from  which  the  plaintiff  appealed, 
period  within  The  plan  of  Hurtsville  contradicts  the  allegations  in  the  pe- 
oonditioQ  ib  to  tition ;  the  inscription  on  the  plan  being,  '^Nashville  Rail-Road 
hai  oomTm^  projected."  The  advertisements,  which  preceded  the  auction, 
rived,  the  party  announced  that  one  half  of  the  lots  in  the  town,  only,  would  be 

is  not   m  mord  ^ 

aod  the  com-  sold,  and  the  other  half  reserved  to  be  offered  to  the  Nashville 
e^piying  is  And  New  Orleans  Rail^^Road  'Company  for  the  purpose  of 
Sto°^meMtime  building  a  branch  road  to  the  designated  depot  in  HnrstviUe ; 
the  ftdrerse  par-  nu^  ju  ^^^q  jj  ^^^  qq^  accepted  before  the  completion  of  this 

y     must    per-  *^  '^ 

form  his  part  of  road  to  Nashville,  then  these  squares  or  lots  shall  be  sold  for 

theeontraot.  .  ,  ,      ^      .,  , 

tbe  purpose  of  constructing  a  branch  of  said  road. 

It  appears  that  the  offer  was  made  to  the  New  Orleans  and 
Nashville  Rail-Road  Company  and  declined,  for  reasons  which 
entirely  exculpate  the  defendant ;  and  as  on  thiis  refusal  he  was 
not  bound  to  sell  the  reserved  lots  for  the  purpose  of  making  a 
branch  rail-road  to  Hurst ville,  until  the  main  road  reached 
Nashville,  a  period  which  has  not  yet  arrived,  he  is  not  in 
mord,  and  the  complaint  of  the  plaintiff  is  therefore  premature. 

The  plaintiff's  counsel  has  further  contended  that  the  defen- 
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dant  has  made  a  cession  of  his  property  to  his  creditors  and  is  BAmair    Dn. 
unable  to  comply  with  the  conditions  of  the  sale.      The  cession     ^^^'  *^*'_ 
was  neither  alleged  nor  proved,  and  consequently  cannot  he     "*J^"^ 
examined  or  noticed  in  this  case.  tAvivr  st  au 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  affirmed  with  costs. 


GIRAGHTY  «#•  SAUIiBT  £T  AI<. 

1PPB4L  raOM  TBB  FABMB  OOUKT  TOR  THB  PAUBH  AMD  CITT 

OF  NBW  ORLSANB. 

Where  materials  were  furnished,  and  work  done  on  the  defendants'  premises, 
and  for  their  benefit,  they  are  boond  to  pay  the  valne,  although  the  work  was 
not  stipulated  for  in  the  eontract  for  other  work  done  at  the  same  time. 

This  is  an  action  to  recover  the  balance  due  on  a  paving  con- 
tract between  the  plaintiiT  and  def;pndants,  F.  Saulet,  and  Ma- 
dame Foacher,  and  for  extra  work  done  in  paving  comers  of 
defendants'  property,  according  to  a  detailed  account  annexed, 
and  with  the  contract  between  them. 

The  plaintiff  shows,  that  by  contract  he  agreed  to  pave  the 
banquettes  or  side-walks  of  defendants'  property,  situated  in 
the  Second  Municipality,  for  $3  26  per  running  foot ;  they 
paying  him  two-thirds,  and  he  agreeing  to  look  to  the  Munici- 
pality for  the  other  third.  He  further  shows,  that  he  com- 
pleted the  work,  and  paved  the  comers  of  their  property ;  the 
latter  of  which  he  claims  as  for  extra  work  done  ;  and  that  the 
defendants,  on  paying  him  two-thirds,  received  the  other  third 
from  the  Municipality,  and  refuse  to  pay  it  over,  or  to  pay  him 
for  the  extra  work.  He  prays  judgment  for  a  balance  of  #975 
75  against  Saulet,  and  $231  66  against  Madame  Foucher. 

The  defendants,  in  their  joint  answer,  pleaded  a  general  de- 
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]&ikn*EB»    l>i«.  uial ;  and  averred,  they  were  not  bound  by  their  contract  io 
jfoff,  1841^  ^^y  separately  for  work  done  on  the  comers,  and  that  they  had 
aiHACHTT      settled  and  p^id  all  they  bound  themselves  for,  by  the  terms  i  of 
•AuiBT  BT  ▲!«.  said  contract. 

The  evidence  supported  the  facts  alleged  by  the  plaintiff*, 
but  the  Parish  Judge  was  of  opinion,  the  plaintiff  could  only 
recover  the  balance,  which  the  defendants  received  from  the 
Second  Munioipality,  according  to  his  contract.  There  was 
judgment  for  this  amount  in  favor  of  the  plain tiflf,  and  the  de- 
fendants appealed. 

The  plaintiff  prayed  an  amendment  of  the  judgment  in  his 
favor,  allowing  him  his  entire  claim. 

l^ckett  4r  Micou^  for  the  plaintiff. 
Picket,  contra. 

Morphy,  J,  delivered  the  opinion  of  the  court. 

Plaintiff  undertook  to  do  certain  paving  and  curbing  on  the 
banquettes  of  property  belonging  to  defendants,  at  the  price  of 
$3  25  per  running  foot,  of  which  price  defendants  agreed,  that 
they  should  pay  two-thirds,  and  required,  that  plaintiff  should 
collect,  at  his  own  risk  and  charge,  the  remaining  One-third 
from  the  Council  of  the  Second  Municipality.  The  work  was 
done  to  the  satisfaction  of  defendants,  who  made  a  settlement 
with  plaintiff  on  the  Uth  of  May,  1838,  in  which  it  is  statedt 
that  the  settlement  is  not  a  final  one,  because  there  is  some 
dispute  or  difficulty  as  to  the  work  done  at  the  several  comers 
of  the  property.  It  is  admitted,  that  notwithstanding  the  terms 
of  the  contract,  defendants  applied  for  and  received  from  the 
Second  Municipality  the  one-third  of  the  expense  of  paving, 
which  under  the  ordinances  they  were  bound  to  pay  ;  the  ob- 
ject of  this  suit  is,  to  recover  the  difference  between  the  amount 
so  received  by  defendants  for  one-third  of  the  work,  and  that 
allowed  to  plaintiff  in  the  settlement,  and  some  compensation 
for  work  done  on  eight  corners  of  the  property,  belonging  to 
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F.  Saulety  and  seven  corners  of  that  of  widow  Foucher.    The  Ei^sTx&ir    Uit. 
Judge  below  gave  judgment  for  the  surplus  of  money  received  .    "^^      -1— 
of  the  Second  Municipality,  but  disallowed  the  balance  of  the      ei»A»BTr 
claim.     The  defendants  appealed  ;  and  the  plaintiff  prayed  for  aAULBT  et  al. 
an  amendment  of  the  judgment,  which  he  contends  should  have 
granted  the  whole  of  bis  demand.    This  case  having  been  sub- 
mitted without  argument,  it  is  not  easy  for  us  to  perceive  the 
grounds,  on  which  plaintiff's  demand  is  resisted.    There  could 
hardly  be  any  dispute  as  to  the  portion  of  the  claim  allowed  by 
the  Judge  below.     By  his  contract  with  defendants^  plaintiff 
was  to  receive  $3  25  per  foot  for  two-thirds  ^f  the  work,  and 
he  was  to  be  paid  for  the  other  third  by  the  Municipality  at  the 
usual  price,  which  we  understand  is  $3  50  per  foot.     The  de- 
fendants who  have  received  this  difference,  are  clearly  bound 
to  pay  it  over  to  plaintiff,  who  under  his  contract  was  entitled 
to  it.     We  cannot  see  any  more  difficulty  in  the  other  part  of 
the  claim.     Defendants  engaged  to   pay  $3  25  per  running 
foot  J  without  any  reservation  whatsoever  ;  materials  have  been 
furnished,   and  work  has   been   done  at  the  comers  of  their     Where  mate- 
property  as  well  as  in  the  other  parts  of  it.   Had  they  intended,  nUhed'aDd  woA 
not  to  pay  any  thing  for  that  portion  of  the  banquettes  at  the  ^**"®  ^^^^  *^*" 
corners,  which  is  not  exactly  in  front  of  their  property,  they  »»««  and    fop 
should  have  made  a  stipulation  to  that  effect ;  plaintiff  would^or  they  are  bound 
would  not  have  assented  to  it ;  but  having  made  no  such  reser-  StKugh*^  ufe' 
vation,  and  having  suffered  plaintiff  to  do  this  part  of  the  work,  ^r^uiated  fop"in 
as  well  as  the  rest,  defendants  are  bound  to  compensate  him  **>«  contract  for 

other  woric  done 

for  it.  We  understand,  that  it  is  customary  with  the  Second  at  the  same  time. 
Municipality,  not  to  pay  any  proportion  of  that  part  of  the 
work ;  and  that  this  is  the  ground,  on  which  the  claim  is  re- 
sisted. If  such  was  the  well  known  rule  or  usage  in  the 
Second  Municipality  on  this  subject,  defendants  must  have 
expected  to  pay  the  whole  cost  of  that  portion  of  the  banquettes; ' 
for  it  cannot  be  supposed,  that  they  intended  to  have  left  it  un- 
done. Their  refusal  to  pay  appears  to  us  the  more  unreason- 
able, as  plaintiff  has  deducted  from  his  claim  one-third  of  the 
cost  of  this  part  of  the  work  ;  thus  placing  them  in  the  same . 
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BABTXBir    Dia.  situation,  as  though  the  Municipality  had  contributed  their  or- 
'      —  dinary  proportion  of  the  expense. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Parish  Court  be  reversed  ;  and  proceeding  to  gire 
such  judgment,  as  in  our  opinion  should  have  been  rendered 
below :  It  is  ordered  and  adjudged*,  that  plaintiff  do  recover 
from  Fran9ois  Saulet  three  hundred  and  seventy-five  dollars  and 
75  cents ;  and  from  widow  Foucher  the  sum  of  three  hundred 
and  forty-five  dollars  and  66  cents  ;  and  that  each  of  said  de- 
fendants pay  one-half  of  the  costs  in  both  courts. 


isrm 

mm 
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AN    AFPLTCATIOlr  FOR  A  MAKDAMU8. 

An  JDJunctioD  should  not  be  granted  to  suspend  an  execution,  cm  the  grtmnd 
that  the  petition  for  a  suspensive  appeal  and  appeal -bond  -were  lost,  before  the 
appeal  was  granted. 

The  resignation  and  subsequent  failure  of  one  of  the  plaintifiv,  who  was  a  partf 
to  a  judgment  as  Sheriff,  fumish  no  eveuse  for  the  defendant,  ta  withhold  pay* 
ment  to  his  successor  in  office. 

This  is  an  application  for  a  mandamus,  to  compel  the  District 
Judge  to  grant  an  injunction  in  a  certain  case,  to  stay  an 
execution. 

Thomas  Hughes,  J.  Bellow  Jr.,  C.  F.  Hozey  as  Shenff, 
recovered  a  judgment  against  the  La.  State,  Marine  and  Fire 
Insurance  Co.,  on  a  policy  of  insurance  on  the  schooner 
Frederic  Arnet. 

The  attorney  for  the  Insurance  Company  alleges,  he  filed 
his  petition  with  the  clerk,  snd  an  appeal-boild,  to  obtain  a 
suspensive  appeal  in  said  case  ;  but  that  both  the  petition  and 
bond  have  been  lost  or  mislaid,  and  the  time  elapsed  for  obtain* 
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tag  such  appeals.     He  fuithar  states,  that  execution  has  issued  Eastem    Dm, 

on  said  judgment,  and  the  Sheriff  is  proceeding  to  seize  and        ^'       -1, 

sell  property ;  that  the  judgment  is  partly  in  favor  of  Hozey, 

in  his  official  character  as  Sheriff,  and  he  has  resigned,  and 

also  made  a  surrender  of  his  property,  and  is  not  entitled  to  re- 

ceiye  any  of  said  money.     That  he  applied  for  an  injunction, 

to  restrain  and  prohibit  the  Sheriff  from  proceeding  on  said 

judgment  and  execution ;    which  was  refused ;  and  he  prays 

for  a  mandamus,  compelling  him  to  grant  the  said  order  and 

writ  of  injunction. 

A  rule  was  taken  on  the  District  Judge,  to  show  cause,  why 
the  mandamus  should  not  issue  as  prayed  for. 

The  Judge  showed  cause,  and  the  court  took  the  case  into 
consideration* 

C.  M,  Conrctd,  for  the  application. 

Martin,  J,  delivered  the  opinion  of  the  court. 

On  a  rule  to  show  cause,  why  a  mandamus  should  not  issue, 
directing  the  District  Judge  to  grant  an  injunction  in  the  case 
of  Thomas  Hughes  et  al.  vs.  Louisiana  Slate,  Marine  and  Fire 
Insurance  Company,  he  showed  for  cause,  that  the  injunction 
had  been  demanded  on  three  several  grounds  : 

1.  That  the  defendants  in  the  above  suit  had  deposited  in  the 
Clerk's  office  of  the  District  Court  a  petition  and  appeal-bond 
from  the  judgment  rendered  against  them,  within  the  legal  de-* 
lay  for  a  suspensive  appeal ;  which  petition  and  bond  have 
been  lost. 

3.  That  the  said  judgment  is  jointly  in  favor  of  C.  P.  Hozey, 
in  his  official  character  as  Sheriff;  but  that  he  has  resigned,  and 
is  no  longer  authorized  to  receive  said  debt. 

3.  That  Hozey  has  made  a  surrender  of  his  property  to  Ids 
creditors,  and  can  no  longer  sue  for  or  receive  monies  due  to 
hijn  individually  prior  to  his  cession. 

It  appears  to  us,  that  the  applicant  has  mistaken  his  remedy^ 
if  any  there  be.     On  discovering,  that  his  petition  and  appeal^ 
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EiSTiur    Difl.  bond  were  lost,  it  wad  his  duty,  immediately  to  do  every  thing 

in  his  power,  to  prevent  the  ill  consequences  of  this  accident. 

*^^*        He  should  have  prepared  another  bond,  and  presented  it  lo  the 

JUDGE        Judge,  with  a  new  petition  of  appeal ;    stating  the  previous 

couKT.        facts,  and  loss  of  the  first  ones.     The  Judge  might  then  have 

considered,  whether  these  facts  authorized  the  granting  of  any 

An  injuDotioQ  o^l)^®^*  than  a  devolutive  appeal ;  and  if  they  did,  whether  the 

should   not  be  execution,  that  had  issued  in  the  meantime,  mierht  have  been 

granted  to  sub-  '  '        o 

peod  an  execu-  enjoined.     If  the  party  thought  himself  injured  by  the  decision 

tion,     on     the     -,,  . 

ground  that  the  of  the  Judge  on  either  of  these  points,  he  might  then  have  re- 
nispensiTe  ap-  Sorted  to  US  for  relief.  Were  we  to  order  an  injunction  to  issue, 
Eond^'I^ere^l^t",  *^®  execution  of  a  judgment,  from  which  there  is  no  appeal, 
before  the  ap-  would  be  indefinitety  suspended. 

peal  was  grant-  ^         ^ 

ed.  II.  The  resignation  of  Hozey,  one  of  the  plaintifl&  in  said 

UoI**and"i?uS^- i^^8^"^®°t,  as  Sheriff  of  the  Parish,  may  give  rise  to  the 
quentfeilure  of  question,  whether  his  successor,  when  the  money  is  received, 
tiffs,  who  was  a  may  pay  it  over  to  him,  or  retain  it  by  virtue  of  his  office ; 

party  to  a  judg- 1         •     .  ^ 

mcnt  as  Sheriff,  but  It  IS  no  reason  to  delay  the  collection, 
•use  for  the  de'      ^^'     ^^  Hozey  has  failed,    and  ceded  his  property   to  his 
b?W  paym^nno  ^^editors,    the    right  of   the  Syndic,    to    receive    the  money 
his  successor  in  when  collected,  may  also  give  rise  to  another  question  ;  but 

this   is   no   reason,   why    the  collection  of  it  should    be  de- 
layed. 

It  is  therefore  ordered,  that  the  rule  be  discharged. 
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HARRAX  M.  VAKORSTJBlr*  Kirruv    Dit. 

«  May,    1841. 

AFFEAL     FROM    THB    COMHEBCIAt    COURT    OF    l^EW  ORLEANS.  .-» 


Surgeons  of  regiments  in  tlie  state  militja,  have  the  same  rank  as  those  in  the 
U.  S.  Army,  whose  doty  ifis  to  attend  those  who  may  be  wounded  in  the  ser- 
vice, or  on  parade  as  a  militiaman. 

So  a  regimental  surgeon  cannot  make  a  private  charge  and  be  entitled  to  com- 
pensation for  dressing  the  wounds  and  curing  a  soldier  wounded  on  parade, 
even  when  not  in  active  or  actual  service. 

This  is  an  actioo  on  a  physician's  account  for  services  ren- 
dered in  dressing  the  wounds  and  curing  the  defendant,  who  was 
severely  hurt  while  on  parade  the  22d  February  18S9,  by  the 
accidental  explosion  of  a  cannon. 

The  plaintiff  alleges  that  the  defendant  is  indebted  to  him 
for  his  attendance  as  a  physician  and  surgeon  in  the  sum 
claimed,  and  for  which  he  prays  judgment. 

The  defendant  denied  that  the  plaintiff's  services  were  worth 
what  he.  charged,  even  if  he  (defendant)  was  responsible; 
which  he  denied.  That  the  plaintiff,  being  surgeon  to  the  4th 
regiment,  was  present  in  his  official  character,  when"  this  de- 
fendant was  severely  wounded  by  the  explosion  or  premature 
discharge  of  a  cannon,  and  attended,  dressed  his  wounds  and 
rendered  the  necessary  medical  aid  until  he  was  cured,  which 
his  duty  required  of  him  to  give  to  every  officer  and  soldier  who 
might  be  wounded  or  injured  in  actual  service,  on  parade  or 
otherwise,  without  being  entitled  to  receive  from  such  per- 
sons any  compensation  whatever. 

Upon  these  pleadings  and  issues  the  case  was  tried. 
The  evidence  accorded  with  the  allegations.      There  was 
judgment  for  the  defendant  and  the  plaintiff  appealed. 

Oreintr,  for  the  plaintiff. 

Benjamin^  contra. 

Garland^  J,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  sum  of  $IW7  75  balance  of 
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EAtTEBw    Drs.  account  for  services  rendered  as  a  physician  and  surgeon.  The 
^^*      -L  defendant  resists  the  payment  on  the  ground  that  it'  was  the 
duty  of  the  plaintiflT  to  attend  on  him  without  compensation.  • 

It  appears  the  plaintiff  is  the  surgeon  of  the  4th  Regiment  of 
Louisiana  Militia.  The  defendant  is  a  private  in  an  artillery 
company  attached  to  that  regiment.  On  the  22d  of  Fehruary* 
1639,  hoth  plaintiff  and  defendant  being  on  parade,  the  latter 
in  obedience  to  the  command  of  his  proper  officer  was  loading 
a  cannon,  which  was  fired  prematurely,  or  exploded,  and  se- 
verely wounded  him.  The  plaintiff  was  immediately  called  to 
attend  him,  and  not  only  did  so  that  day,  on  the  ground,  but 
faithfully  attended  him  afterwards,  until  the  4th  of  May  fol- 
lowing ;  and,  by  his  skill  and  attention,  probably  saved  de- 
fendant's arm  from  being  amputated.  The  evidence  not  only 
establishes  the  services,  but  their  value.  On  the  part  of  the 
defence  it  is  shown  by  two  physicians,  who  have  been  sur- 
geons of  regiments,  that  they  consider  the  appointment  of  Re- 
gimental Surgeon  as  honorary,  and  each  of  them  say  they  have 
attended  a  person  for  a  considerable  time  in  nearly  or  exactly 
the  same  situation,  and  did  not  suppose  they  were  entitled  to 
dharge  for  their  services  ;  and  one  of  them  had  refused  com- 
pensation when  offered. 

The  counsel  for  the  defence  relies  on  the  custom,  which  he 
contends  he  has  proved,  and  upon  the  law,  which  makes  it  the 
duty  of  the  plaintiff  to  have  attended  on  his  client. 

The  first  ground  of  defence  we  think  cannot  avail  him,  as  he 
has  not  proved  enough  to  establish  the  existence  and  generali- 
ty of  the  custom;    7  La.  Rep.  215,  ^1,529;    nor  has  he 
Surgeons    of  8^<>wn  it  has  been  generally  acquiesced  in  ;  14  Idem  490. 
^to™''°mili£r,      "^^^  ^^^^^^  ground  is  more  tenable.      By  the  6th  section  of 

JTnk  w LJnf  ^^®  ^^*' ^®^' ^^^^^^""^  *°  *^^  militia,  p.  1434,  a  surgeon  is  a 
ihe  XT.  8.  Arm^,  Constituent  part  of  every  regiment.      The   15th  section  savs, 

vhoae  duty  it  is  •      u         n.  •       i    «  7 

to  attend  those  surgeons  m  the  militia  shall  have  the  same  rank  as  surgeons  in 
wouod^^in  the  ^^^  ""^7  ^^  ^^^  United  States.  The  17th  section  assimilates 
^dJ^M^lT  mT  *^®  ^^^^^^  *^  *^°®®  ^^  officers  of  similar  rank  in  the  army  of  the 
fttismin.  United  States ;  and  it  is  well  known  that  the  pecwliar  deties  of 
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aurgeoDs  in  that  service,  aze  to  attend  upon  those  who  may  be  fiisTKHM    Dia. 
wounded  whilst  in  the  discharge  of  their  duties,  and  a  regular  .     ^^' 
compensation  is  allowed  them  by  law.      We  are  bound  to  pre-       b^^mal 
sume  the  legislature  have  some  object  in  view  in  the  creation    taiioii»tm. 
of  every  office  known  to  our  laws,  and  if  to  some  officers  no     g^,  ^    Reei- 
compensation  is  allowed,  it  is  upon  the  assumption  the  duties  "*®"t*l  Samon 

*^  ■  r  r  cannot  make  a 

required  of  them  would  be  so  light  and  irregular,  that  none  private  charge 
that  would  be  adequate  could  be  affixed.  But  when  it  shall  be  to  compensation 
made  known  to  the  legislature  that  actual  and  beneficial  ser-  ^ua&H^Ja^ 
vices  have  been  rendered,  we  are  not  at  liberty  to  doubt  their  *"K    '    soldier 

'  ''  vounded  on  6a- 

disposition  to  compensate  the   officers  who  have  performed  »'«^,  even  when 

not  in  g^ve  or 
them.  actual  aenrioe. 

We  think  surgeons  are  appointed  for  some  purpose,  and  we 
know  of  none  more  appropriate  than  dressing  the  wounds  of 
those  who  have  received  them  whilst  obeying  the  orders  of 
their  officers  on  parade.  It  is  sufficiently  hard  on  a  citizen  to 
be  taken  from  his  ordinary  pursuits  to  attend  to  militia  duty  ai|4 
suffer  the  pain  from  wounds  received  in  consequence,  without 
being  compelled  to  pay  all  the  expenses  attending  his  cure. 
We  believe  it  was  the  duty  of  the  plaintifif  to  attend  on  the  de« 
fendant  and  he  must  look  for  compensation  to  those  in  whose 
service  he  was  engaged. 

We  are  not  to  be  understood  as  coinciding  with  the  plain- 
tiff's counsel  in  the  extent  to  which  he  thinks  the  principle  es? 
tablished  may  carry  us.  We  do  not  think  the  plaintiff  is  to  be 
physician  of  the  regiment  in  ordinary  cases  as  well  as  surgeon, 
but  in  cases  like  the  present,  his  official  name  indicates  his  du- 
ties as  distinctly  as  we  can  state  them. 

The  judgment  of  the  Comn^ercial  Court  is  therefore  affirmed 
with  costs. 
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EArrBBiv     Uis.  DUHCAN  v.  HAWKS  BTT  AI*. 

May,  1841. 

~  APPKAL  PROM  THE  COURT  OF  THE  PIRST  JUMCIAI.  DISTRICT. 


SCRCAH 
HAWKt  RT  At. 


The  pUintiflf  most  Allege  mod  prore,  that  the  aet  of  the  mailer  of  a  \'eaael,  in  tak- 
ing on  board  his  sUive,  and  emplojing  him  at  a  eook,  eauaed  him  an  injoiy 
which  the  owners  oould  ha^e  prevented,  but  did  not,  in  order  to  render  them 
Uable. 

The  statute  of  1835,  making  the  tnmen  ^f'ventiU  and  steamhnaHs  liable  fiir  tl»e 
valne  of  slaves,  carried  out  of,  or  from  one  part  of  the  State  to  another,  widiout 
the  consent  of  the  owners,  does  not  applj  to  a  ease,  where  the  master  merelj 
employs  the  shive  as  a  cook  on  l>oard  of  his  vessel  in  port,  for  a  f«!w  days. 

The  plaintiff  alleges,  he  is  the  owner  of  a  slave,  who 
absconded,  and  that  the  defendant,  who  is  master  of  the  schooner 
Molaeska,  while  lying  in  port,  employed  his  said  slave  as  a 
cook  on  board  for  several  days,  without  his  (plaintiff's)  know- 
ledge or  consent,  and  to  his  damage,  in  the  loss  of  time  and 
diminished  value  of  said  slave,  in  the  sum  of  $1000.  He  de- 
mands, that  the  defendant  be  arrested  ;  the  .owner  being  also 
responsible,  and  residing  out  of  the  State,  that  the  vessel  be 
provisionally  seized ;  and  that  he  have  judgment  for  his 
damages,  with  privilege  on  the  schooner  for  the  payment  thereof. 

The  owners  appeared  by  counsel,  and  excepted  to  the  plain- 
tiff's petition,  averring  that  he  showed  no  cause  of  action  against 
them,  nor  against  the  schooner  owned  by  them. 

The  defendant  Hawks,  master  of  the  vessel,  excepted  to  the 
jurisdiction  of  the  court ;  that  the  law  granted  to  the  criminal 
court  exclusive  jurisdiction  of  such  matters  ;  and  that  this  suit 
is  premature  and  cannot  be  maintained,  because  the  law  does 
not  allow  a  civil  suit  for  damages,  as  in  this  case,  unless  the 
same  be  instituted  subsequently  to,  or  at  all  events  concurrently 
with,  the  criminal  prosecution. 

Upon  these  pleadings  >  and  issues,  the  District  Court  gave 
judgment,  sustaining  the  exceptions  of  the  owners ;  and  db- 
missing  the  suit  as  to  them  ;  and  overruling  those  of  the  defen- 
dant.    The  plaintiff  appealed. 

^ustia  fy  L.  C.  Duncan^  in  propria  persona^  for  the  ap- 
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pellant,  insisted,  that  the  construQtion  given  to  the  statutes,  in  EASTKnif    Dis. 
relation  to  the  transportation  and  employment  of  slaves,  without        °^* 
the  knowledge  and  consent  of  their  owners,  was  erroneous,  and       dxtkcak 
the  judgment  should  he  reversed.     1  Moreau's  Dig.  370,  380 ;   hawks  kt  al. 
Acts  of  1830,  p.  120 ;  Idem,  1836,  p.  152, 

Benjamin,  contra. 

Morphy,  J,  delivered  the  opinion  of  the  court. 

The  petition  charges,  that  plaintiff's  slave,  a  cook,  having 
ahsconded  from  him,  was  found  on  the  29th  of  May,  1839,  in 
the  employ  of  J.  B.  Hawks,  master  of  the  schooner  Molaeska, 
lying  in  the  port  of  New  Orleans,  and  ahout  to  sail  for  Tampa 
Bay  or  New  York ;  that  said  slave  was  and  had  heen  for  some 
days  employed  by  said  Hawks  as  a  cook  on  board  the  schooner, 
and  was  so  -employed  without  the  knowledge  or  consent  of  the 
petitioner ;  and  to  his  damage  in  the  loss  of  time  and  the 
dimioisbed  value  of  his  slave,  in  the  sum  of  one  thousand  dollars. 
The  petition  concludes  with  a  prayer  for  a  provisional  seizure 
of  the  vessel,  to  secure  his  lien  on  her,  and  for  a  judgment  in 
solido  against  her  master  and  owners.  To  this  petition,  the 
defendants  filed  separate  exceptions.  The  master  put  in  a  ple^ 
to  the  jurisdiction  of  the  court,  which  was  overruled  ;  and  the 
defendants  demurred  to  the  sufficiency  of  the  matters  set  forth 
by  plaintiff,  as  furnishing  against  them  any  right  of  action. 
This  last  exception  having  been  sustained,  plaintiff  appealed. 

From  the  averments  in  the  petition  it  is  clear,  that  the  own-     ,,^      ,  .   .„ 

,  .  ^*»«   plaintift 

era  of  this  schooner  are  sought  to  be  made  liable,  not  on  a  con-  mast  allege  and 

1     1  -   .1  •      1  ri  .  1         /.  prove,  tluit  the 

tract  made  by  the  master  in  the  scope  of  his  powers,  but  for  a  act  of  the  master 
tort  by  him  committed,  to  wit :  the  receiving  and  employing  of  ^^.ing^^*^jQ^^ 
a  slave  on  board,  without  the  consent  or  knowledge  of   his ''"  waye,   and 

^  employing  him 

master,  in  violation  of  our  laws.  The  petition  does  not  allege,  as  a  cook,  caused 
that  this  illicit  act,  which  has  caused  injury  to  plaintiff,  could  which  the  owni 
have  been  prevented  by  the  owners,  and  that  they  have  not  ^reveotod  hot 
done  it.     Under  the  repeated  adjudications  of  this  court,  and  a  ?'^  not,  id  order 

'^  •'  'to  render  them 

positive  provision  of  our  laws,  the  averment  and  proof  of  this  J*«Wc. 
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EAsrrxuH    Dis.  circumstance  is  necessary  to  render  principals  accountable  far 
°^*      —  damages,  resulting  from  the  acts  of  their  agents.     La,  Code, 
'"'^J'^''       art.  2299;    1  Moreau's  Digest,   119  and  121,  379  and  380; 
HAWKS  %TAu  8  Martin,  N.  S.  604;  8  La.  Rep.  637. 

The  statute  of  1836,  which  is  relied  on  as  giving  plaintiff  a 

is^'mak/n * Uie  P^^^^^^&®  ^^  ^^®  schooner,  and  as  estahlishing  the  absolute 
ovmert  of  vessels  liability  of  her  owners,  cannot,  in  our  opinion,  be  made  to  ap- 

and    steamboats  •'  *  "^ 

liable    for   tbe  ply  to  the  case  before  us.     It   declares,   that  if  any  slave  or 

value  Oi  slaves 

carried  out  of,  or  slaves  be  carried  out  of  this  State,  or  from  one  part  of  the  State 
the'sto'te  ^to  an-  *^  another,  without  the  consent  of  the  owner,  in  addition  to  the 
other,  without  remedy  already  given  to  the  owner  of  said  slave  or  slaves, 
the  owners,  does  against  the  persons  mentioned  in  the  act,  approved  the  13th  Fe- 

not   apply  to  a  .  , 

case,  where  the  bruary,  1816,  the  owner  shall  be  entitled,  besides,  to  sue  the 
X^y,  ""Sl^  owners  of  said  steamboat,  ship,  vessel  or  other  watercraft.  aad 
on  board  *of  Ws  ^^  wcover  the  full  value  of  the  slave  or  slaves  so  carried  away, 
vessel  in  port,  ^^ith  damages,  and  the  said  owners  shall  be  considered  bound 

for  a  few  daya,    ^ 

jointly  and  severally  to  make  good  such  claim.     See  Acts  of 
1836,  p.  162,  sec.  1  and  2. 

From  the  express  term  of  this  amendment  to  the  law  of  1816, 
it  is  clear,  that  for  the  greater  protection  of  this  species  of  pro- 
perty,  the  Legislature  intended  to  render  absolute  and  uncon- 
ditional the  liability  of  owners  of  vessels  in  two  cases,  to  wit : 
when  a  slave  ia  carried  out  of  the  State,  or  when  he  is  removed 
finom  one  part  of  the  State  to  another,  leaving,  in  all  other  cases, 
the  law  as  it  stood  before*  in  relation  to  the  liability  of  such 
owners  for  the  acts  of  their  agents,  and  to  the  remedies  already 
given  by  existing  statutes.  In  the  present  case,  the  slave,  who 
had  only  been  employed  on  board  a  few  days,  was  recovered 
by  plaintifi*;  the  master  was  undoubtedly  liable  to  him  in 
damages,  independent  of  the  criminal  prosecution,  to  which  he 
had  subjected  himself  by  his  unlawful  act:  as  to  the  owners, 
their  exception  appears  to  us  to  have  been  rightfully  sustained. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 
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DERBIGKY  V9*  PBIRCE»  Dative  Testamentary  EbKeeator»  Ac.    Eastsan    Dia. 

Mayt    1841. 


APPEAL  FROM  THE  COURT  CF  PROBATES    FOR  THE  PARISH    AND  CITY  OF  DBltBia:*T 

N£\V   ORLEANS*  Vs. 

FCTKCK, 
DATIVB 

The  order  of  the  Court  of  Probates  for  the  reg^Utrj-  and  execution  of  a  will  and  tbstambiitaiit 
appointment  of  a  Dative  TeBtamentai*]r  Executor  form  a  judgment,  which  must  bxbovtob,  kc 

have  its  effect  until  reversed  by  appeal,  or  action  of  nullity.  18L  551 1 

51    1751 
An  action  of  nullity  will  not  lie,  unless  for  some  one  of  the  enumerated  grounds       ^■■b^' 

mentioned  in  the  Code  of  Practice.  1X1   679 

The  plaintiff ud milted  he  was  indebted  to  the  succession  of 
the  late  Francisco  Tacon,  in  the  sum  of  $11,000,  which  he  was 
ready  and  desirous  of  paying,  but  he  denied  that  the  defendant 
was  properly  authorized  to  receive  it  and  give  him  a  valid  ac- 
quittance therefor.  He  prayed  that  Levi  Peirce,  Esqr.,  be 
cited  and  that  the  order  of  court  appointing  him  Dative  Testa- 
mentary Executor  be  annulled  and  set  aside;  and  that  the 
court  provide  for  the  disposal  of  said  sum  of  money,  and  for  his 
valid  discharge  and  the  release  of  mortgage  resulting  there- 
from. 

The  defendant  averred  he  was  regularly  and  legally  appoint- 
ed Dative  Testamentary  Executor  of  the  last  will  of  Francisco 
Tacon,  deceased,  and  as  such  authorized  to  receive  the  debt 
due  his  estate  ;  and  that  by  substitution  he  is  also  attorney  in 
fact  and  agent  of  Louis  Potestad  the  executor  of  said  decedent 
in  Philadelphia,  and  he  annexes  his  powers.  He  prayed  for 
general  relief,  &c. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 

The  Judge  of  Probates  decided  that  this  was  an  action  of  nul- 
lity, but  he  was  unable  to. perceive  any  nullity  in  the  order, 
soyght  to  be  annulled.  There  was  judgment  dismissing  the 
suit  and  the  plaintiff  appealed.' 

Labarre,  for  the  plaintiff. 
Defendant  in  propria  persona'. 

Martin^  J.  delivered  the  opinion  of  the  court*- 
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EAffTERir    Dit.      The  plaintiff  acknowledges  himself  to  be  a  debtor  of  the  es- 
gy,       j^  ^^^^  ^^  ^^^  j^^^  Francisco  Tacon,  and  alleges  that  the  appoint- 
DEKBiosT      ment  of  the  defendant  as  Dative  Testamentary  Executor  of 
pBiRcs,       the  deceased,  is  illegal  and  void ;    the   testator  having  left  an 
TB8TAXENTART  exccutor  who  qualified  under  the  will  in  the  City  of  Philadel- 
SXBC17T0R,    c.  p^.^  ^  ^^  place  of  the  testator's  decease.      He  prays  that  the 
appointment  be  rescinded  ;    and  that  the  court  make  such  pro- 
vision as  will  enable  him  to  liberate  himself  by  paying  what  he 
owes  to  said  estate,  to  some  person  duly  authorized  to  receive 
it. 

The  defendant  answered  that  besides  being  dative  executor 
as  aforesaid  he  is  the  attorney  in  fact  of  the  executor  under  the 
will,  who  resides  in  Philadelphia ;  and  as  such  is  authorized  to 
receive  the  money  and  grant  a  full  discharge  of  the  debt  and 
mortgage. 

The  Court  of  Probates  considered  this  action  as  one  of  nul- 
lity, and  declared  that  it  was  unable  to  perceive  any  ground  of 
nullity ;  dismissed  the  suit.     The  plaintiff  appealed. 

The  counsel  of  the  plaintiff  contends ;  1.  That  the  pretended 
testament,  offered  in  evidence,  is  nothing  but  a  copy  of  a  tran- 
saction made  in  Philadelphia  of  an  instrument  of  writing  pur- 
porting to  be  a  testament.     2.  That  the  testament  or  a  copy 
with  the  necessary  authentication  can  alone  be  received  in  ev- 
idence ;    and  that  neither  a  translation  or  a  copy  of  a  transla- 
tion made  out  of  the  state,  can  be  considered  as  legal  evidence 
in  our  courts.     3.  The  Probate  Court  had  no  evidence  before 
it  upon  which  to  order  the  execution  of  the  will ;    nor  to  ap- 
The  order  of  poi^^  &  dative  testamentary  executor. 
T^lMtM  for  the      ^^  appears  to  us  that  the  order  for  the  registry  and  execu- 
"*K»f*>7  »"<*  e*:  tion  of  the  will,  and  the  appointment  of  a  dative  testamentvy 

eeation  of  a  wiu  i.  •    i 

and      appoint-  executor,  form  a  judgment  which  must  have  its  effect  until  it 

TesiatmeDtary  ^^  reversed  by  appeal  in  this  court ;  or  in  an  action  of  nullity  in 
j^«t,wh?ch  ^^^  ^^"^  °^  Probates.  The  plaintiff  has  resorted  to  the  last 
most  have    itv  mode ;  and  the  Court  of  Probates  has  correctly  concluded  that 

effect    untU  re-  ^ 

Tersedbj  appeal  he  has  mistaken  his  remedy.  The  original  judgment  sought 
or  action  of  nol-       -  o  j      o  o^ 

lily.  to  be  set  aside,  in  the  present  miit,  is  not  appealed  from.      We 
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therafoM  cannot  attend  to  any  objections  to  its  correctness  or  Biimir  Drt. 
legality.  -^y'  ***'• 

The  judgment  in  the  action  of  nullity  is  the  only  one  before  cbockck 
US.  The  legislature  has  specially  enumerated  in  the  Code  of  xoirBon. 
Practice,  the  grounds  on  which  a  judgment  can  be  declared  .  tin  of 
null  by  the  court  which  had  rendered  it ;  C.  Pr.  art*  606,  607  nullity  vill  not 
and  606.  The  nullity  sought  is  not  enumerated  in  any  of  the  some  one  of  the 
above  articles,  and  the  grounds  set  forth  do  not  exist  in  the  case  I^Dd^"^  moi- 
before  us.  ^J^v^ 

The  plaintiflf  required  the  Court  of  Probates  to  make  some  t>«e. 
provision  for  his  liberation  from  the  debt  by  a  valid'  payment 
which  he  declared  he  was  ready  to  make.  Had  he  pointed 
out  a  specific  provision  he  might  have  called  on  us  to  say 
whether  the  court  erred  in  refusing  to  make  it.  The  court 
was  not  bound  to  select  any,  on  a  general  proposition  for  re- 
lief. He  would  not  have  been  assisted  by  the  reversal  of  the 
j^udgment  of  the  Court  of  Probates. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Probate  Court  be  affirmed  with  costs. 


CROCKER  r«b  MONROS&i 

▲FPSAL    rROM  TBS  COmiT  OF  THS  FIRST  JTTDICIAL  DISTRICT. 

The  pledgee  is  bound  to  take  oare  of  the  thing  pledged  as  a  prudent  administm- 
ior,  and  is  ansverable  for  the  loss  or  decay  of  the  pledge  occasioned  by  his 
finlt  or  negligence. 

The  pledgee,  in  case  of  deatraetion  of  the  ple(%e  by  inevitable  accident,  moat 
proTC  the  identity  of  the  pledge,  and  diat  he  ased  every  diligence  and  care  t9 
preser^-e  and  save  it,  to  entitle  him  to  recover  back  the  sum  advanced  on  it 

This  is  an  action  to  recover*  the  sum  of  $812,  which  the 
plaintiff  alleges  he  advanced  to  the  defendant's  wife  on  the 
pledge  of  her  jewels.     He  expressly  states  that  the  defendant 
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EAfrsms    Dii.  authorized  his  wife  to  make  said  pledge,  and  receive  the  mo- 
^*  ney  on  it,  and  which  enured  to  his  benefit.     He  also  produces 

GRocKiE      ^y^Q  wife's  receipt  for  the  money  and  description  of  the  articles 
MOHBosi.      put  in  pledge ;  and  alleges  they  were  destroyed  by  the  burn- 
ing  of   his    house    which    happened    through   unavoidable 
accident. 
^  The  defendant  after  pleading  the  general  issue,  set  up  a 

reconyentional  demand  for  the  return  or  value  of  the  jewels 
put  in  pledge,  which  he  described  and  estimated  at  MOO.  He 
avers  he  tendered  back  the  money  and  demanded  the  return 
of  the  pledge  which  the  plaintiff  refused. 

The  evidence  is  fully  stated  in  the  opinion  of  the  court,  and 
appears  to  have  been  insufficient  to  make  full  proof  of  the 
identity  of  the  pledge,  of  its  actual  and  inevitable  destruction  by 
the  burning  of  plaintiff's  house.  And  on  the  other  hand  there 
was  no  cFidence  of  the  tender. 

There  was  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

Elwyn^  for  the  plaintiff  and  appellant. 

Sevier,  for  the  defendant. 

Simon,  J.  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  on  a  written  instrument  subscribed 
by  the  defendant's  wife,  in  the  following  words:  *^ Received, 
New-Orleans  Slst  October,  1837,  of  Elisha  Crocker,  three 
hundred  and  twelve  dollars,  to  be  repaid  in  sixty  days  from 
this  date,  and  as  a  collateral  security  for  the  repayment,  I  do 
.  hereby  place  into  his  hands,  the  following  articles,  viz :  I  pr. 
diamond  ear-rings,  two  diamond  rings,  one  diamond  breast-pin, 
1  pr.  gold  buckles,  one  pr.  gold  ear-rings  with  breast-pin 
(signed)  F.  Monrose."  Plaintiff  also  represents  that  the  ar- 
ticles therein  mentioned  were  in  his  house,  srfeiy  deposited 
with  money  and  other  valuables  belonging  to  him ;  that  said 
house  was  during  his  absence,  totally  consumed  by  fire,  and 
that  said  fire  was  not  to  be  ascribed  to  any  fault  of  his  or  of 
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any  of  his  agents,  and  was  the  result  of  inevitable  accident.  BArrBmtr    Dii. 
He  further  states  that  the  money  was  borrowed  by  defendant       *^*      — 
through  the  agency  of  his  wife,  who  toaa  authorized  by  Aim,      ^"^^f** 
and  whose  acts  he  has  approved;  that  the  sum  loaned  was      xovsoti.- 
applied  to  the  defendant's  own  purposes,  and  that  said  defen* 
dant's  wife  is  in  the  habit  of  transacting  a  great  part  of  his 
business. 

The  defendant  first  pleaded  the  general  issue,  and  further 
averred  that  the  Jewels  were  of  the  value  of  MOO;  that  they 
were  deposited  for  the  repayment  of  $312  loaned  to  his  wife ; 
that  he  never  authorized  his  said  wife  to  borrow  said  money 
and  give  the  receipt  or  obligation  annexed  to  plaintiff's  peti- 
tion. He  also  alleged  that  a  long  time  previous  to  the  institu- 
tion of  this  suit,  he  tendered  to  the  plaintiff  at  his  domicil  and 
in  the  presence  of  witnesses  the  amount  of  the  money  loaned 
with  interest,  and  demanded  the  delivery  of  the  Jewels,  but 
that  plaintiff  refused  to  deliver  the  same ;  that  he  made  repeat- 
ed demands  at  different  perioda  to  the  same  effect ;  and  notified 
plaintiff  of  his  readiness  to  repUy  at  any  time  the  said  sum  of 
money  with  interest  on  his  delivering  the  Jewels,  holding  said 
plaintiff  responsible  for  the  value  of  the  same  to  the  amount 
of  $000,  which  he  pleads  in  reconvention.  He  prays  judg- 
ment accordingly. 

There  was  judgment  below  against  plaintiff,  and  in  favor 
of  the  defendant,  with  costs  of  suit ;  from  which  judgment,  the 
plaintiff  appealed. 

The  only  evidence  adduced  in  this  case,  except  the^  produc- 
tion of  the  receipt  sued  on,  is  relative  to  the  destruction  by  fire 
of  the  defendant's  Jewels,  and  it  is  very  loose  and  unsatisfac- 
tory. One  of  the  witnesses  shows  that  plaintiff's  house  was 
burned  down ;  that  the  fire  was  sudden  and  rapid ;  and  that 
some  pieces  of  metal  which  were  white  and  hard  were  picked 
up  among  the  ruins.  The  other  witness  proves  that  he  was 
living  at  plaintiff's  house  at  the  time  of  the  fire ;  that  he  saw  a 
box  in  the  house  containing  Jewels,  which  box  was  put  on  the  , 

top  of  an  armoir ;  that  plaintiff  took  down  the  box,  took  out 
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£A0tBiur   Dis.  some  specie  and  put  some  back  again  in  it ;  that  a  day  or  two 

■     °^'  before  going  away,  the  plaintiff  took  the  Jewels  out  of  the  box 

cBocKsm      m^  p^^  them  back  again,  and  then  put  the  box  on  the  top  of 

K9MMOMX,      the  armoir ;  that  the  box  was  burned  with  the  fire ;  that  he  saw 

the  pieces  after  the  fire,  found  some  loetal  mehed  up  which 

was  supposed  to  be  the  Jewels,  and  that  he  has  every  reason 

^o  belieye  that  said  Jewels  were  in  the  box  when  the  house 

burned  up*  - 

With  this  unsatisfactory  evidence,  it  seems  to  us  that  this 
case  is  not  in  such  a  condition  as  to  enable  us  to  decide  upon 
the  rights  or  liabilities  of  the  parties,  and  that  neither  of  them 
is  entitled  to  any  judgment  at  our  hands.  The  plaintiff  has 
adduced  no  proof  of  the  authorization  of  the  wife  by  the  de- 
fendant, nor  has  he  sufficiently  established  the  other  allegations 
contained  in  his  petition,  upon  which  he  seeks  to  make  the 
defendant  liable,  and  to  free  himself  from  the  obligation  of 
restoring  the  pledge* 

It  is  true,  that  according  to  the  art.  3134  of  the  La.  Code, 
i»boiind^to&e  ^be  pledgee  is  only  answerable  for  the  loss  or  decay  of  the 
33ired'*i»'°f  pl^dg®  which  may  happen  through  his  fault ;  and  that  under 
pnident  admin-  the  art.  1902,  his  principal  obligation  is  to  take  all  the  care  of 

HtratoTy  and  is 

answerable  for  the  thing  pledged  that  could  be  expected  from  a  prudent  ad- 
eay  of  the  ministrator ;  this  rule  being  subject  however  to  further  restric- 
n(ma(^  by*Ss  ^^^^^  0'  modifications.  But  here  the  evidence  does  not  satisfy 
&iilt  or  negli-  ^g  ^j^at  the  very  Jewels  in  question  were  destroyed  by  the  fire 
The  pledgee,  ^^  ^^®  plaintiff's  house  during  his  absence,  as  by  him  alleged; 
trii^*^  '° f  uT  *^®y  ^^^  ^^^  ^^  *^y  manner  identified;  and  if  they  were  the 
pledge  by  inevi-  same,  it  is  not  shown  that  any  degree  of  care  and  diligence 

table     accident,  ^        o  o 

must  prove  the  has  been  used  to  save  and  preserve  them.  If,  with  regard  to 
pledge^ and  that  ^be  pledgor,  he  cannot  retake  the  objects  pawned  witbdot 
dUieenM  ^'wnS  P^X^°S^  *^®  whole  amount  of  the  debt  in  principal  and  interest; 
care  to  preserve  on  the  part  of  the  pledgee,  the  restoration  of  the  pledge  is  a 
entitle  him  to  Condition  without  which  a  recovery  cannot  be  bad ;  they  must 
the  sum  advano-  take  place  simultaneously;  and  in  order  to  be  discharged  from 
^  ^"  * '  this  obligation,  the  pledgee  must  show  not  only  that  the  thing 


OF  THE  STATE  OF  LOUISIANA,  557 

pledged  is  lost  or  destroyed*  but  also  that  he  unsaccessfully  fiArrEmH    Dis. 
used  all  necessary  care  and  diligence  to  preserve  it.  ^^*      _L 

This  makes  it  unnecessary  to  inquire  into  the  legal  effect  of     w«i«ua«« 
the  offer  made  by  the  defendant  to  pay  the  amount  of  the  loaUf     hisbbbiom. 
as  ev^  supposing  that  his  (said  defendant's)  allegations  could 
be  considered  as  a  sufficient  ratification  of  the  act  o(^is  wife, 
the  plaintiff,  from  the  iosufficieocy  of  his  evidence,  would  not 
be  entitled  to  a  judgment. 

As  to  the  reconventional  demand  set  up  by  the  defendant, 
there  is  no  proof  whatever  of  the  value  of  the  Jewels ;  and 
were  we  ready  to  say  that  the  objects  pavnied  belong  to  him, 
and  that  he  has  a  tight  of  recovering  them  or  their  value,  we 
should  be  without  any  cnterion  upon  which  our  judgment 
could  be  based. 

With  this  view  of  the  case,  we  think  that  the  judgment 
appealed  from,  so  far  as  it  allows  nothing  to  either  of  the  par- 
ties, is  correct,  but  that  it  ought  to  have  been  limited  to  a  mere 
judgment  of  nonsuit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  affirmed  with  costs,  and  that  the 
same  be  so  modified  as  to  have  only  the  effect  of  a  nonsuit. 
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Tir 


Where  a  defendant  owns  a  plantation,  with  a  dwelling-house,  in  a  distant  ParUli, 
and  where  he  has  resided  far  several  years,  except  occasional  absence  in 
travelHng,  and  afterwards  opens  a  commission-house  in  New  Orleans,  with  a 
Tiew  to  try  the  commiftioQ  baainess,  and  ke^ps  his  family  at  a  boarding-house  t 
HeUif  tliat  it  is  not  such  a  change  of  domicil,  as  wiU  authorize  a  suit  itgainst 
him  within  two  months  afleruards  at  his  new  resideuce. 


*  # 
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Eismv    Dit.     This  is  an  action  against  the  drawer  of  a  bill  of  Exchange, 

■     °^*  dravrn  at  Warrenton,  the  23d  December,  1836,  on  Brander, 

wiLuim      McKenna  &  Wright,  of  New-Orleans,  and  by  them  accepted ; 

■BffBsmMv.    payable  to  the  order  of  George  Henderson,  373  days  after  date. 

The  bill  was  duly  protested  for  non-payment  at  matarity ;  and 

on  the  1st  November,  1840,  this  suit  was  instituted  against 

Wm.  Henderson,  the  drawer,  for  the  sum  of  iMOO,  with  costs 

of  protest  and  interest ;   for  all  of  which  the  plaintiff  prays 

judgment. 

The  defendant,  without  admitting  any  of  the  allegations  in 
the  petition,  pleaded  a  declinatory  exception,  declining  the 
jurisdiction  of  the  courtf  on  the  ground,  that  his  legal  damicii 
and  principal  establishment  are,  and  for  a  long  time  have  been 
in  the  Parish  of  Carroll ;  that  he  further  excepts  to  the  petition, 
in  not  setting  out  the  plaintiff's  place  of  residence. 

Upon  these  pleadings  and  issues  the  case  was  tried. 

The  opinion  of  the  court  contains  a  full  and  correct  state- 
ment of  the  facts  and  evidence  of  the  case. 

There  was  judgment  overruling  the  exception,  and  for  the 
plaintiff  for  the  amount  of  his  demand.  The  defendant  ap- 
pealed. 

7%.  SUdelU  for  the  plaintiff  and  appellee,  insisted,  the 
judgment  was  correct,  and  should  be  affirmed.  ^ 

Prtston  ^  Emersgns  for  the  ^fendant  and  appellant, 
contended  that  judgment  should  be  reversed,  and  one  of  non- 
suit rendered. 

The  defendant's  domicil  and  principal  establishment  are  in 
the  Parish  of  Carroll,  and  not  in  New  Orleans.  Civil  Code, 
42,  and  Tanner  vs.  King,  11  La.  Rep.  178. 

Defendant  must  be  cited  at  the  place  of  his  domicil ;  Code 
of  Practice,  162;  and  even  if  he  reside  alternately  in  Carroll 
and  New  Orleans,  he  must  be  cited,  where  he  appears  to 
have  his  principal  establishment.     Ibid.  166. 

Defendant  never  declared  his  intention  to  change  his 
domicil  to  New  Orleans,  and  has  done  no  acts  in  that  place. 
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which  clearly  manifest  an  intention  to  make  it  the  place  of  Bimair    Dn. 
His  domicil.     Ibid,  168-  ilfey.  tS4i. 


Simon,  J.  delivered  the  opinion  of  the  court. 

Defendant  is  appellant  from  a  judgment  rendered  against 
him  for  the  amount  of  a  Bill  of  Exchange,  by  him  drawn  at 
Warreaton,  on  the  2!dd  of  December,  1836,  on  the  commercial 
house  of  Brander,  McKenna  &  Wright,  to  the  order  of  George 
Henderson,  and  subsequently  endorsed  by  the  latter. 

Our  attention  is  first  called  to  the  declinatory  exception  taken 
by  said  defendant,  on  the  ground,  that  his  legal  domicil  and 
principal  establishment  are,  and  have  been  for  a  long  time,  in 
the  parish  of  Carroll,  and  not  in  the  parish  and  city  of  New  Or- 
leans, in  which,  he  insists,  he  is  not  suable. 

In  support  of  this  declinatory  exception,  several  witnesses 
haveb  een  examined,  whose  testimony  shows,  that  the  defendant 
has  aplanttUion  in  the  parish  of  Carroll,  very  well  stocked  with 
negroes  and  every  thing  else  necessary  for  carrying  on  a  plan- 
tation ;  that  he  is  now  improving  said  plantation,  and  was  lately 
putting  up  a  nice  house  upon  it ;  that  he  has  no  other  real 
estate  in  aily  other  parish ;  that  he  has  had  a  plantation  in 
Carroll  for  the  last  ten  years ;  has  resided  there  since  the  latter 
part  of  1836,  erected  a  house  on  the  same  plantation  in  the  same 
year,  and  that  with  the  exception  of  spending  a  part  of  the 
summer  away,  he  has  constantly  resided  in  Carroll  from  1836 
up  to  the  present  time  (January,  1841)  ;  that  his  family  resides 
there,  but  are  now  in  New  Orleans,  spending  a  few  months  ai 
a  boarding-house ;  that  defendant's  and  family's  principal  re- 
sidence is  in  the  parish  of  Carroll ;  that  he  is  a  member  of  the 
police  jury  of  said  parish,  and  has  been  repeatedly  home,  since 
he  came  down  to  the  city.  On  the  other  hand,  it  has  been 
established,  that  the  defendant  came  to  this  city  in  September, 
1840,  opened  a  cotton  commission-house,  and  published  a  notice 
to  that  effect  in  the  papers ;  that  he  has  a  sign  over  bis  door  as 
a  commission-merchant ;  and  is  here  for  the  purpose  of  receiv- 
ing any  favorable  consignment,  which  may  be  made  to  him : 


WIUTAlll 
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£4tTEmir    Df«.  that  he  has  Tented  an  office  for  some-liaie,  and  rented  a  part  of 
May,  184!.     j^  ^^^.  ^^^  ^£  ^^^  witnesses  testified,  that  he  saw  a  circular  of 

wnuMXB  the  defendant's  stating^  that  he  intended  coining  here  to  locate 
H«irfrBitMyir.  and  estahlish  himself,  soliciting  the  patronage  of  planters  and 
others  ;  that  his-  dbiisignnienis  are  small,  few  and  far  hetween, 
.  and  that  he  does  not  receive  much  cotton.  Some  of  the  wil* 
nesses. stated,  that  the  defendant  said,  that  if  he  could  make 
certain  arrangementSf  he  wonldquit  the  commisaion  bosiness 
and  return  to  his  plantation ;  that  he  would  vat  accept  an j 
drafts,  unless  he  had  the  cotton  in  his  hands ;  that  he  had  come 
down  here  to  try  the  business ;  and  that»  being  a  member  of 
the  police  jury,  he  frequently  said,  that- he  would  be  back  in 
time  for  the  meeting  in  June. 

From  this  evidence,  it  does  not  appear  to  us  clear,  that  the 

acts  of  the  defendant  are  8uch,'as  to  show  on.hiapart  a  manifest 

«  intention  of  removing  from  the  parish  of  CarroU  to  New  Orieans, 

and  to  make  the  city  the  place  of  his  domiciL  The  AM  ariuh 
of  the  LouisiaDa  Code  says,  that  **  the  domieil  of  each  citizen 
is  in  th&4>ari3h,  wherein  his  principal  titMiahment  is  selected; 
and  that  the  principal  establishment  is  that,  in  which  he  makes 
hia  habituai  residtnce*^*  The  art,  48  provides,  thut  "a  change 
^f  domieil  is  produced  by  the  act  of  residing  in  another  parish, 
combined  with  the  intention  of  making  one's  prtncipid  estabUah- 
ment  there."  Th&  art,  44  indicates  an  expretf  deciaraiion 
made .  before  the  judges  of  the  parishes,  from  which  and  to 
which  he  intends  to  remove,  as  being  a  sufficient  proof  of  mten- 
tion  ;  and  by  the  art,  45y  if  not  such  declaration  has  been  made, 
the  proof  of  the  intention  must  depend  upon  drcumuianets. 
According  Ho  the  artj  IWofthe  Code  of  Practice^  ''if  a  de- 
fendant reside  alternately  in  difiereftt  parishes,  he  must  be  cited 
in  that,  in  which  he  appears  to  have  his  principal  estabKMk' 
mentf  or  his  habitual  resid^fice  sl*^  atid  '^if  his  residence  in 
each  appear  to  be  nearly  af  the  same  nature^  ia  such  a  case  he 
may  be  cited  in  either,  at  the  choice  of  the  plaintiflr,  unless  he 
has  declared,  pursuant  to  the  provision  of  the  law,  in  whieh  of 
those  parishes  he  intended  to  have  his  domieil."     By  the  art* 
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107,    ''  if  the  defendant  change  his  domicil,  he  must  he  cited  EAimnr   Dis. 
in  the  parish,  where  he  has  resided  within  the  last  year,  or    ^^^*  '^^1^ 
within  that  where  he  has  declared,  in  the  manner  prescrihed  hy      ▼"•"^m 
law,  that  he  intended  to  have  hb  domicil."     And  in  the  words    luroBBMnr. 
of  the  art,  166,   **if  the. defendant  has  not  made  such  a  decla- 
ration, he  may,  nevertheless,  he  cited  in  the  parish,  where  he 
lives,  though  he  has  not  resided  one  whole  year  in  it,  if  he  has 
done  in  that  parish,  aeis  which  manifest  aiffidently^  that  he 
intended  to  make  it  the  place  of  hie  domicU.*^ 

In  this  case,  the  defendant  has  made  no  declaration,  has  not 
resided  one  year  in  the  city,  and  our  inquiry  must  consequently 
be  limited  to  the  question,  whether  from  the  circumstances 
shown  hy  the  evidence,  he  has  done  such  acts  as  to  evince  a 
manifest  intention  of  making  New  Orleans  the  place  of  his 
doaiicil  ? 

As  this  court  has  said  in  the  case  of  fFaller  vs.  Lea^  S  La* 
i^ep.  215,  >'  the  intention  alone,  however  formally  expressed, 
woul^  not  suffice  ;  it  must  he  complied  with  hy  the  act  of  resid- 
ing in  the  new  parish."  In  the  case  of  Hennen  vs.  Hennen^ 
12  La.  iZep.  195,  this  court  held  that,  "the  act  of  residing  must  f^^^^owJ^ 
be  combined  with  the  intention ;"    and  in  the  laniruaire  of  this  plantatipn,  with 

^    ^*  a  dweUing- 

court,  in  the  case  of  Turner  vs.  King,  1 1  La,  Rep,  178,  ''a  hoaae,  in  a  dis- 
man's  domicil  is  hie  home,  where  he  establishes  hia  household j  where  he  haa  re- 
and  surrounds  iiimself  with  the  apparatus  and  comforts  of  life."  I'^,!Stoeptoi 
Under  a  correct  application  of  these  principles  of  law  and  ca«ioii^abj«ioe 
jurisprudence,  can  it  be  said  that  the  defendant  has  lost  or  and   afterwards 

opeDS  a  oomnus- 

abandoned  the  domicil  which  he  had  in  the  parish  of  Carroll,  ^loo  hooae  in 
and  that  he  has  acquired  a  new  domicil  in  the  City  of  New  ^  'yiew^to^try 
Orleans  ?  Or  can  it  be  contended  that  his  residence  in  each  ^^tom  """^ 
place  appears  to  be  nearly  of  the  same  nature,  and  makes  him  keeps  his  l^ljr 

'^  ^*^  ^  at   a  boardioK- 

suable  in  either  ?  What  are  his  acts  ?  after  having  resided  for  hoase :  ^  fTeu; 
a  number  of  years  in  Carroll,  where  all  his  property  is  situated,  sneha  diange  of 
where  his  houbehold  is  established,  where  his  family  resides,  auSbotize^a  mit 
and  where  he  has  announded  himself  with  the  apparfttos  and  ^^^P^  ^ 
comforts  of  life,  he  thinks  proper  and  convenient  to  come  down  months    after- 

%  wards  at  hit  nev 

to  New  Orleans,  in  September^  1840f  (tn^  months  before  the 
71        vol.     xviii. 


V9. 
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%Awrnm  D»«  iiwtitutioii  of  this  auU)  to  try  the  httsiness,  to  open  a  cotton 
^^^^  ^^^'_  Gommiwion  house,  snd  to  offer  his  services  to  planters  and 
wif.uAH»  others  as  a  commission  merchant ;  he  does  not  bring'  his  fami- 
ly with  him,  except  to  spend  a  few  months  ai  m  boarding 
house*  The  consignments  which  he  receives,  are  small,  few 
and  far  between;  he  goes  home  repeatedly  during  the  bnai- 
nesis  season ;  is  a  member  of  the  police  jury  of  the  Parish  of 
Carroll,  where  he  expresses  his  intention  to  return  in  time  for 
the  meeting  in  June ;  and  far  from  manifesting  any  determina* 
tion  on  a  change  of  domicil,  he  seems  disposed  to  make  such 
arrangements  as  to  quit  the  commission  business  and  to  retom 
to  his  plantation. 

We  cannot  agree  with  the  judge  a  quo  in  the  conclusions 
which  he  has  drawn  from  the  acts  of  the  defendant.  They  show 
nothing  but  an  intention  on  his  part  to  make  an  experiment, 
and  to  try  if  he  could  suecessfolly  undertake  the  commission 
bttsiness  in  New  Orleans  during  the  winter;  so  far  he  must  be 
considered  only  as  a  sojourner;  his  motives  are  sufficiently 
explained  by  the  circutost^Eices,  and  it  does  not  appear  to  ua 
that  he  ever  had  any  intention  of  remaining  in  the  city  longer 
thdn  it  was  necessary  to  try  the  success  of  hb  experiment;  his 
ulterior  determination  was,  perhaps,  to  depend  upon  the  result 
of  his  commercial  pursuits,  but  in  the  meantime,  his  domicil 
and  principal  establishment  continued  to  be  in  the  Parish  of 
Carroll.  We  are  therefore  of  opinioQ  that  the  intention  of  the 
defendtaint  being  not  combined  with  actual  residence,  the  pur* 
poses  of  the  law  are  not  satisfied,  and  that  the  District  Judge 
erred  in  oyerruling  his  declinatory  exception. 

For  the  same  reasons,  we  do  not  think  that  the  defendant's 
short  and  momentary  residence  or  sojourn  in  this  city  is  neaily 
of  the  same  nature  with  his  lessdence  in  the  Parish  of  Carroll, 
so  as  to  be  si^d  in  either ;  he  may,  perhaps,  acquire  it  hereaf- 
ter ,  by  subsequent  acto ;  but  as  the  case  stands  at  present,  we 
fcel  BO  hesitation  in  saying  that  he  was  not  suable  in  any  other 
parish  bat  in  that  of  Carroll. 

It  is  theieferef  ordered*  idjudgwl  and  deemed  that  the  patig* 
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meat  of  the  District  Court  be  annulled,  avoided  and  levecsed ;  fij^nsv    Dw. 
that  the  defendant's  declinatory  exception  be  sustained,  and    ^^* 
that  this  suit  be  dismissed,  the  plaintiff  and  appellee  paying  ^^  ^  >■>' 
costs  in  both  couits* 


APFEJLL  FROM  THB  OOURT  OF  THB  FIRST  JUDICIAL  DISTRICT. 

DefendaDt's  domieil  is  in  the  parish  vhere  he  has  resided  penxuuieDtlj,  nohridk* 
standing  his  removal  to  New  Orleans  with  the  view  to  the  eommission business, 
and  actually  opening  a  commission  house. 

This  is  an  action  on  a  promissory  note  for  $1573  45,  signed 
John  Henderson  db  Co.,  dated  at  Warrenton,  (Miss.)  dOth 
March,  1839,  payable  the  Ist  of  May  following  to  the  ordeip  of 
plaintiffs.  They  allege  that  the  defendant,  William  Hepder- 
son,  is  a  partner  of  said  firm,  and  resides  at  present  in  New 
Orleans,  and  they  pray  judgment  for  the  amount  of  said  note, 
interest  and  costs  of  protest. 

The  defendant  pleaded  his  domieil  and  averred  that  his  resi- 
dence was  in  the  parish  of  Carroll.  The  cause  was  tried  on 
these  pleadings  and  issues,  and  also  on  the  evidence  taken  in 
the  preceding  case  of  Williams  vs.  Henderson. 

There  was  judgment  for  the  plaintiffs,  and  the  defendant  ap- 
pealed. 

Wtay^  for  the  plaintiffs. 

JSmfnersorif  contra. 

« 

Simon f  J,  delivered  the  opinion  of  the  court. 

This  is  a  suit  on  a  promissory  note  of  hand.    The  defen- 
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BAfTBM    Dm.  dant  dedined  tlie  jurisdiction  of  tlie  lower  court,  on  the  ground 

^'  that  his  domicil  and  principal  establishment  are  in  the  parish  of 

HALL  k,  BBiw   Carroll  and  not  in  the  parish  of  Orleans,  and  that  he  ought  to 

HxuDUtfov.     have  been  sued  in  the  ninth  judicial  district  court  for  the  parish 

of  Carroll.     This  declinatory  exception  was  overruled,   and 

the  defendant  having  answered  to  the  merits  by  pleading  the 

general  issue,  there  was  judgment  against  him,  from  which  he 

appealed. 

The  contest  in  this  case  being  the  same  with  that  in  the  case 
of  fFiUiama  vs.  Hendersotij  lately  decided  by  this  court,  [ante 
567)  as  to  the  question  of  domicil ;  both  counsel  have  agreed 
to  submit  it  wilhout  argument,  referring  us  to  the  testimony 
taken  on  the  exception  in  the  said  qase  of  Williams  vs.  Hen* 
derson,  to  be  applied  to  the  declinatory  exception' in  this  suit. 
This  is  the  same  evidence  on  which  the  question  of  jurisdiction 
was  submitted  to  the  court  below ;  it  ought  to  be  governed  by 
the  same  principles  and  reasoning,  and  our  conclusion  must 
consequently  be  the  same. 

It  is  therefore  ordered,  adjudged  and  decreed  th^t  the  judg- 
ment of  the  District  Court  be  annulled,  avoided  and  reversed ; 
that  the  declinatory  exception  filed  by  the  defendant  be  sus^ 
tained,  and  that  this  suit  be  dismissed  ;  the  plaintiff  and  appel- 
lee paying  the  costs  in  both  courts. 
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BRANCH  BANK  OF  AJ.ABAMA  V8.  KRAFT  CT  AX.  EAsnair    Du. 

May,  1841. 

APPEAL     FROM    THE    COMMERCIAL     COURT    OP     NBW  ORLEANS.  ■ 

BBAKCH    BARK 

An  order  on  a  garnishee  to  pay  over  a  oer^^in  portion  of  a  claim  in  money  when     ®'  Alabama 
collected,  arising  from  certain  notes  in  his  hands,  does  not  effect  the  notes  not    kraft  bt  au 
yet  collected.    They  still  remain  the  proper^  of  the  original  owner  and  are 
liable  to  attachment  by  any  of  his  creditors. 

This  is  an  action,  against  J.  H.  Kraft,  to  recover  the  sum 
of  $21,371,  which  the  plaintiffs  allege  is  justly  due  them  ;  and 
that  said  Kraft  resides  permanently  out  of  this  state,  but  has 
certain  property,  efTects,  rights  and  credits  in  the  hands  of 
James  R.  Sterrett,  Esqr.,  which  they  pray  may  be  attached, 
and  that  Sterrett  be  cited  as  garnishee  to  answer  interrogato- 
ries. 

The  garnishee  negatived  the  interrogatory  that  he  had  any 
money  under  his  control  or  in  his  possession  belonging  to  the 
defendant  but  showed  he  had  a  large  amount  of  notes  or  bills 
placed  in  his  hands  for  collection ;  and  that  he  had  accepted  an 
order  to  pay  over  a  certain  portion  of  a  claim  against  M.  De 
Lizardi&  Co.,  to  D.  W.  Briggs,  Cashier,  (so  soon  as  collect- 
ed) drawn  on  him  by  said  J .  H.  Kraft. 

There  was  judgment '  against  the  defendant  for  the  sum 
claimed ;  and  ordering  it  to  be  satisfied  out  of  the  effects  at- 
tached. 

Execution  issued  and  all  the  effects  in  the  hands  of  the  gar- 
nishee seized,  amounting,  according  to  the  sheriflfs  return,  to 
•17,900- 

A  rule  was  taken  on  the  garnishee  to  surrender  up  the 
notes  and  effects  attached  in  his  hands. 

The  Planters  and  Merchants  Bank  of  Alabama  intervened 
in  this  rule,  claiming  the  amount  of  the  order  drawn  on  Sterrett 
in  favor  of  their  Cashier. 

The  judge  of  the  Commercial  Court  gave  judgment  for  the 
interveners  for  three  sevenths  of  the  claim  on  Lizardi  &  Co., 
from  which  the  plaintiffs  appealed. 

Chinn^  for  the  plaintiffs  and  appellants. 


MMAXT  IT  AL. 
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EAiTBBif    Di8.      1*  The  inferior  court  erred  in  rendering  judgment  for  the 
^^y'  ^^^'     intervenors. 
BKA^HCH  BAHK      %  The  court  should  have  rendered  judgment  for  the  phiin- 

Of  ALABAMA  *        o  «. 

V9.  tifis  for  all  the  property  attached,  and  for  all  the  property  seiz- 

ed hy  plaintiffs  under  execution. 

8.  By  the  attachment  against  Sterrett,  as  garnishee,  the 
plaintiffs  acquired  right  to  the  effects  in  his  hands. 

4.  By  the  seizure,  under  execution,  the  pUintifis  acqniied 
exclusire  right  to  the  notes,  &c.,  in  the  Orleans  Bank,  and 
should  have  heen  entitled,  hy  the  judgment  of  the  court,  to  the 
entire  fund. 

(7.  M,  Conrady  for  the  interveners. 

Bidlardy  /.  delivered  the  opinion  of  the  court. 

This  is  an  action  against  Kraft  as  drawer  of  a  hill  of  ex- 
change, which  was  duly  protested  for  non-payment.  The  de- 
fendant heing  an  absentee,  process  of  attachment  was  sued  out, 
and  James  R.  Sterrett,  an  attorney  at  law,  was  made  garnishee. 

In  answer  to  interrogatories,  Sterrett  says,  '^I  have  no  money 
in  my  possession,  or  under  my  control,  belonging  to  the  de- 
fendant." He  then  goes  on  to  state  that  he  has  sundry  notes 
owing  by  different  persons,  but  principally  by  H.  C.  Cammack 
&  Co.,  which  he  enumerates  and  describes.  To  an  interroga- 
tory whether  those  effects  in  his  hands  were  not  placed  there 
to  be  appropriated  to  the  payment  of  the  bill  sued  on,  he  an- 
swers in  the  negative.  In"  a  supplemental  answer  the  garni- 
shee, afterwards,  says  that  at  the  time  the  answer  was  filed  by 
him,  he  had  entirely  forgotten  the  acceptance  by  him  of  a  draft 
of  J.  H.  Kraft  in  liquidation,  in  favor  of  D.  W.  Briggs,  Cashier, 
for  three  sevenths  part  of  the  claim  of  Kraft  &  Co.,  against 
M.  De  Lizardi  &  Co.,  (when  collected)  which  had  been  placed 
in  his  hands  for  collection ;  which  acceptance  was  made  early 
in  1838.  That  the  notes  mentioned  in  the  first  instance,  came 
into  his  hands  after  the  suit  against  Lizardi  &  Co.  had  been  dis- 
continued by  order  of  die  plsintiA'  agent.     It  fditfaer  apfieaie 


BRARCB  BAXK 
OF  ALABAMA 

TV. 
KBAFT  n   AK. 


OP  THE  STATE  OP  LOUISIANA.  ,    567 

that,  since   the  first  answers,  one  of  the  notes  amounting  to  Eastbbk    Dii^ 
•1500  had  been  paid.  ^^'  ^^^' 

It  thus  appears  that  Sterrett  had,  at  the  time  the  attachment 
was  leried,  nothing  else  belonging  to  the  defendant,  Kraft, 
and  the  evidence  shows  that  a  part  of  the  original  claim  against 
Lizardi  &  Co.,  amounting  to  about  $14,000  had  been  receiv- 
ed by  him  and  paid  over  to  Thomas  Ban'ett,  acting  as  the 
agent  of  Kraft. 

Why  Sterrett  did  not  pay  to  the  bank  in  discharge  of  the  ob- 
ligation he  had  contracted,  to  pay  over  8-7  of  what  he  might 
collect  from  Lizardi  &  Co.,  to  their  Cashier,  need  not  now  be 
examined.  It  is  clear  he  had  no  longer  the  fnnd  in  his  hands 
at  the  time  the  attachment  was  levied,  the  fund  no  longer  be- 
longed to  Kraft,  whose  direction  to  Barrett  to  receive  it  and 
the  subsequent  payment  to  him  by  Sterrett,  suffice  to  show  that 
it  was  no  loi^ger  a  sum  of  money  due  to  Kraft,  and  consequent- 
ly was  not  liable  to  attachment  in  the  hands  of  Sterrett. 

The  sum  paid  over  to  Barrett,  by  the  garnishee,  under 
Kraft's  instructions,  was  about  three  sevenths  of  the  claim 
against  Lizardi  &,  Co. 

The  plaintiffs  recovered  a  judgment  for  the  amount  of  their 
demand,  with  an  order  that  it  be  satisfied  out  of  the  efiects 
attached  in  the  case.  Thereupon  a  fieri  facias  was  issued  and 
the  notes  mentioned  in  the  answer  of  the  garnishee  were  seiz- 
ed in  his  hands,  amounting  to  $17,900.  This  seizure  appears 
to  have  been  made  on  the  14th  •February,  1840,  and  on  the 
99th  April  the  writ  was  returned,  the  sheriff  stating  that  of  the 
seizure  nothing  came  into  his  hands  and  that  no  other  proper- 
ty was  found. 

In  the  meantime,  on  the  17th  March,  the  plaintiffs  took  a 
rule  upon  Stenett,  the  garnishee,  to  show  cause  why  he  should 
BOt  surrender  the  notes  attached  in  his  hands  or,  in  default 
^reof,  why  judgment  should  not  be  rendered  against  him  for 
like  amount  of  the  plaintifib'  demand. 

In  ibis  state  of  the  case  the  Planters  and  Merchants  Bank, 
of  Mobile,  the  present  appellees,  intervened.     In  their  petition 
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fiAvrsBH    Dit.  they  represent  that  Kraft,  the  defendantf  heing  indebted  to 

Afgy,  18  I.    tiigm  i,^  ^  large  amount,  and  having  a  claim  against  Lizardi  A 

BBAHCH  BASK  Qq    Jq  the  hands  of  Sterrett,  their  attorney,  for  collection,  gave 

or  ALABAMA  ' 

vt.  them  an  order  to  their  attorney  to  pay  over  to  them  three  sev- 

enths of  the  amount  that  might  be  collected ;  which  order  was 
duly  presented  and  accepted  prior  to  the  attachment  issued  by 
the  plaintiffs.  They  aver  that  subsequently  to  the  assignment 
of  that  portion  of  the  debt,  Sterrett  made  an  arrangement, 
whereby  he  agreed  to  discontinue  the  suit  against  Lizardi  & 
Co.,  on  receiving  from  them  a  certain  part  in  money  and  the 
remainder  in  certain  notes  and  bills  receivable  from  Cammack 
db  Co.,  who  were  also  liable  for  the  debt.  That  the  notes  at- 
tached are  the  same  given  by  Cammack  &  Co.,  and  that  the 
>  petitioners  are  entitled  to  three  sevenths  thereof.  They  there- 
fore ask  to  intervene  and  that  they  may  be  declared  entitled  to 
receive  three  sevenths  of  all  sums  or  claims  or  evidences  of 

Ad   order  oa 

a  garnishee  to  debt  which  ha\te  been  attached  in  the  case. 
Fu^  portion t?a      The  Commercial  Court  gave  judgment  in  conformity  to  the 
When  oollecte?^  prayer  of  the  petition  of  the  intervenors,  and  the  original  plain- 
arising      from  tiffs  appealed, 
certain  notes  m  '^'^ 

his  hands,  does      We  are  of  opinion  that  the  court  erred.     The  order  on  Ster- 

not   effect     the 

notes,  not  jet  rett  was  for  a  certain  portion  of  the  claim  in  money  when  col- 
«till1remaiD  the  l^cted.  The  notes  received  by  Sterrett,  from  Cammack  dk 
ormmir  otoT,  ^®"'  ®^^  y®*  collected,  were  not  aflfected  by  that  order,  and  still 
and  are  liable  to  remained  the  properly  of  Kraft.     The  draft  on  Sterrett  cannot 

attachment     by  r     tr      j 

anj  ofhiscredi-  be  regarded  as  a  transfer  of  three  sevenths  of  the  claim  against 

Lizardi  db  Co.,  but  a  direction  how  to  dispose  of  the  proceeds 
when  collected.  But  even  if  it  were  to  be  considered  as  a 
transfer,  it  was  imperfect  as  to  third  persons  or  creditors  with- 
out notice  to  the  debtor. 

But  there  is  another  and  stronger  objection  to  the  proceed- 
ings and  judgment  in  favor  of  the  interveners.  They  do  not  sue 
as  the  creditors  of  Kraft,  but  of  Sterrett.  They  do  not  allege 
a  right  of  action  against  Kraft ;  nor  do  do  they  ask  a  jadgment 
against  him*  Their  petition  shows  on  the  contrary  that  they 
took  the  draft,  on  Sterrett,  in  consideration  of  a  pre-existing 
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debti  due  by  Kraft,  but  that  draft  was  accepted  and  no  new  ^Avmx  Dis. 
cause  of  action,  as  against  Kraft,  grew  out  of  it.  The  case  ^^'  -1, 
presented  is  then  this,— a  judgment  creditor  seizes  upon  notes  ■"-^''c"  ^^^^ 
and  other  evidences  of  debt,  due  to  his  debtor,  and  a  person  '^«- 

having  no  judgment  interferes  to  prevent  the  sale  of  the  pro- 
perty seized.  He  cannot  be  listened  too  unless  he  shows  a 
judgment  against  the  common  debtor,  or  some  title  specifically 
to  the  property  seized  ;  and  we  have  already  said  that,  in  our 
opinion,  the  notes  attached  were  not  affected  by  the  order  of 
Kraft  on  Sterrett ;  they  remained  the  exclusive  property  of  the 
former,  liable  to  be  attached  by  his  creditors. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of 
the  Commercial  Court  be  avoided  and  reversect ;  and  proceed- 
ing to  give  such  judgment  as,  in  our  opinion,  ought  to  have 
been  rendered  in  the  court  below ;  it  is  further  ordered,  that 
the  intervention  of  the  Planters  and  Merchants  Bank  be  dis- 
missed at  their  costs,  and  that  the  rule  taken  on  the  garnishee 
be  made  absolute,  and  that  he  pay  over  to  the  sheriiBT,  for  the 
benefit  of  the  plaintiffs  the  sum  of  $1500,  received  on  one  of 
the  notes  attached,  and  that  he  surrender  the  other  notes  men* 
tioned  in  his  answer  and  in  the  sheriff's  return,  to  the  sheriff  to 
be  disposed  of  for  the  plaintiffs,  in  discharge  of  their  judgment, 
according  to  law,  and  that  the  appellees  pay  the  costs  of  this 
appeal. 


L 
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EASTBBir    Dig.      SI^ATES  ffw.  JITDGE  OP  PR01^ATB»  IH  NBW  ORTiBAirS. 

jifay,    t841. 

AJf  APFLIOATIOIf  FOR  k  MJOUUMtJ^. 
8TATK 

JUDOS  ^  foreien  will,  or  one  made  in  another  State,  dulv  proved  in  a  competent  go«iK 

O?  PROBATES  IH  *  '  *         ^  ^  *^ . 

VKW  ORLBAHt.        where  it  is  made,  the  exeeutors  appointed  hy  the  tettator,  may  oontmne  to  act 

in  this  Slate,  when  the  will  has  been  registered  in  tlie  Court  of  Probates  where 
tiie  property  is  sitaated. 

Sof»reigD  wills  or  those  made  in  other  States,  do  not  require  the  appdatiaeBt  of 
a  dative  testamentary  executor  and  attorney  for  absent  bdrs,  when  ordered  to 
be  enregistered  in  this  State.  The  executors  or  administrators  appointed  and 
qualified  to  act  under  the  will  in  the  place  where  it  is  probated,  ean  act  under 
it  in  relation  to  property  here. 

This  is  an  a^Tplication  for  a  mandamus,  commanding  the 
Judge  of  Probates  for  the  city  and  parish  of  New  Orleans,  to 
admit  and  older  the  will  of  Charles  M'M anus,  deceased,  open- 
ed and  probated  in  the  State  of  Kentucky,  to  be  enregistered 
and  made,  executory  here,  without  appointing  a  dative  testa- 
mentary executor  and  attorney  for  absent  heirs. 

A  rule  was  taken  on  the  judge  in  tins  court  to  show  caiia« 
why  the  nftandamus  should  nt>t  issue  as  prayed  for.  Tbe  judge 
riK)wed  for  cause  the  reaa&ns  of  his  judgment  lesdeiod  ai  tU 
case. 

Peyton  fy  Smithy  for  the  applicants,  made  the  following 
points : 

1 .  The  applicants  exhibit  the  last  will  of  the  deceased,  appoint- 
ing them  his  executors,  the  proceedings  admitting  the  will  to 
probate,  the  swearing  of  the  applicants  as  executors,  the  order- 
ing of  letters  testamentary  to  issue  to  them,  and  the  renuncia- 
tion of  the  other  executor.  They  are  entitled  to  the  benefit  of 
articles  1681  and  1682  of  the  Louisiana  Code.  State  ts*  Judge 
Bermudez,  Estate  of  Ramage,  13  La.  Rep.,  224;  Same  vs. 
same.  Estate  of  Sloan,  lately  decided. 

2.  The  articles  of  the  Code  of  Practice  cited  by  the  judge 
refer  only  to  successions  opened  in  this  State. 

8.  There  is  nothing  to  show  the  heirs  are  absent,  and  if  ifaey 
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were  there  is  no  law  authorizing  the  judge  to  appoint  an  attor-  Eastebv    Ui?. 
ney  for  them  in  this  case.  ^^'  *^^' 

4.  The  only  property  of  the  estate  here  is  a  debt  due  to  the        '^T* 
deceased  on  a  promissory  note,  on  which  suit  wfis  brought  by  ^^  rvt^^m  iw 
attachment  and  property  has  bec^  attached.    It  is  the^case  of  ^'^  oftLXAVs. 
M*Manus  vs.  West,  decided  by  this  court  a  few  days  siaee. 
No  application  {(»  a  dative  executor  is  nwle,  nor  is  theie  anj 
cpreditor,  heir  or  legatee  of  the  deceased  in  this  State. 

Simon^  J,  delivered  the  opinion  of  the  court. 

An  application  having  been  made  to  the  Court  of  Probates 
by  the  testamentary  executors  of  Charles  M*Manus,  for  the 
registry  and  execution  of  the  will  of  the  deceased,  with  a 
prayer  that  the  petitioners  be  recognized  as  the  testamentary 
executors  of  the  said  will,  and  authorized  to  act  in  that  capa- 
city in  this  State  ;  the  judge  of  the  said  court  ordered  the  said 
will  to  be  registered  and  executed ;  and  disregarding  the  last 
prayer  of  the  applicants'  petition,  proceeded  to  appoint  a  da- 
tive testamentary  executor,  and  an  attorney  to'  represent  the 
absent  heirs. 

The  petitioners,  who  reside  in  the  State  of  Kentucky,  where 
the  will  in  question  was  received,  proved  and  regularly  admit- 
ted to  probate,  obtained  from  this  court  a  rule  on  the  judge  of 
the  Court  of  Probates,  to  show  cause  why  he  should  not  order 
said  will  to  be  registered  and  executed,  and  the  petitioners  to 
be  recognized  as  the  executors  thereof,  without  appointing  any 
, dative  testamentary  executor  or  attorney  to  the  absent  heirs ; 
which  rule,  after  having  been  served  on  the  said  judge,  was 
by  him  answered  by  referring  us  to  his  judgment  in  the  follow- 
ing words :  ''  The  court  considering  from  the  annexed  docu- 
ment that  the  will  of  the  late  Charles  M'M anus  has  been  duly 
proved  before  a  competent  judge  of  the  place  where  it  was  re- 
ceived ;  that  it  is  the  imperious  command  of  the  law  giver  that 
an  administrator  under  the .  will  should  be  appointed  by  the 
court  when  the  executor  appointed  by  the  testator  will  not  or 
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Eismur   Dig.  cannot  perform  the  duties,  or  is  dead  or  absent  ;  C.  Pr.,  9^, 

Afgy,  1841.    gg^.  7 ;  that  the  executors  appointed  by  the  testator  are  absent ^ 

sTATB        -and  considering  further  that  the  heirs  of  the  deceased  are  ab- 

JCDOB        sent  and  that  in  such  a  case  the  judge  is  bound  by  law  to  ap- 

jtEw  oBLBAjrs.  point  an  attorney  to  represent  the  absent  heirs,  and  that  this 

appointment  is  to  be  made  at  the  opening  of  the  succession ; 

La.  Code,  1204  to  1210 ;  it  is  ordered,  &>c.,  &c." 

This  case  is  very  similar  to  the  one  reported  in  13  La,  JRep,, 
223,  except  that  in  the  latter  case,  there  was  no  application  on 
the  part  of  the  executors  to  be  recognized  as  such ;  and  comes 
particularly  within  the  rule  established  by  a  late  decision  of 
this  court  rendered  in  the  matter  of  the  testament  of  Jane 
Sloane,  on  a  mandamus  directed  to  the  same  judge.  It  appears 
however  that  his  opinion  is  principally  based  on  the  art,  924, 
sec.  7,  of  the  Code  of  Practice^  which  is  in  these  words : 
<«  Courts  of  Probates  have  exclusive  power  to  appoint  admi- 
nistrators under  the  will,  when  the  executor  appointed  by  the 
testator,  will  not  or  cannot  perform  the  duties,  or  is  dead  or 
absent";  and  he  infers  from  this  law  that  the  petitioners  being 
absent  from  the  State  of  Louisiana,  cannot  be  allowed  to  act 
here  as  testamentary  executors  to  a  will  Which  is  sought  to  be 
executed  under  the  arts,  16S1  and  168Stofthe  La,  Code,  which 
say :  that  "  testaments  made  in  foreign  countries  and  other 
States  of  the  Union,  cannot  be  carried  into  effect  on  property 
in  this  State,  without  being  registered  in  the  court  within  the 
jurisdiction  of  which  the  property  is  situated,  and  the  execU" 
tion  thereof  ordered  by  the  judge s^"*  and  that  **  this  order  of 
execution  shall  be  granted  without  any  other  form  than  that 
of  registering  the  testament,  if  it  be  established  that  the  testa- 
A  foreieu  wiH  ''^^^l  ^«*  ^^^^  ^^^V  proved  before  a  competent  judge  of  the 
or  one  made  in  place  where  it  was  received.     In  the  contrary  case,  the  testa- 

aoother     State,  •'^  ^ 

duly  proved  ia  ment  cannot  be  carried  into  effect,  without  its  being  first 
court  vhero  it  proved  before  the  judge  of  whom  the  execution  is  demand- 

is  made,  the  ex-     »  ,i 
eoutors  appoint-  *^'*' 

ed  by  the  teato-      rpj^^  opinion  of  the  Judffe  of  Probates  seems  to  us  erronc- 
tor,  may  coiiti-  '^  o 

nuetoaetinthiious:  the  articles  above  quoted  do  not  prohibit  the  executors 
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appointed  by  the  testator  in  a  testament  made  in  foreign  coan-  Eastkhv    Ofs. 
tries  and  other  States  of  the  Union,  from  continuing  to  act  as  -    °^* 
such  in  this  State ;  and  do  not  require  the  appointment  of  any        statb 
dative  testamentary  executor  or  administrator  under  the  will,  to        judge 
carry  such  foreign  will  into  execution  m  relation  to-  property  ksw  oklisaks/^ 
situated  in  this  country ;  they  merely  indicate  thS  requisites  un-  State,  when  the 

will     has    been 

der  which  our  laws  will  permit  the  execution  of  such  will  in  registered  in  ihe 
Louisiana ;  and  surely,  if  the  intention  of  the  law  giver  had  bates  where  the 
been  such  as  it  is  contended  for,  our  laws  would  have  contained  fj^ed?^  "  **" 
a  special  provision  to  that  effect.     We  understand  the  art,  924    .„  S**  foreign 

'^  "^  ,  .  wills    or    those 

of  the  Code  of  Practice,  from  its  general  context,  to  refer  only  made  in  other 
to  successions  which  are  opened  in  this  State,  in  which  admi-  require  the  ap- 
nistrators  or  executors  are  to  be  confirmed  or  appointed  here,  Kti've'testamen- 
and  not  as  being  in  any  manner  applicable  to  the  administrators  ^^  ^^^""J?''' 
of  successions  opened  in  a  sister  State  or  in  a  foreign  country  ;  absent  heirs, 
such  administrators,  whatever  be  their  denomination,  deriving  be  enreeistered 
their  authority  front  the  laws  of  the  country  where  they  have  The"exTOutor8 
been  appointed,  have  a  right  to  exercise  the  rights  and  duties  ^rs  **a"'"*'*t*d 
appertaininfif  to  their  trust,  provided  they  comply  with  the  re-  *»**  qualified  to 

..  ^    ,      ,  r    ,         ,  ,  .  .       .  ,     a«t    under    Uie 

quisites  of  the  law  of  the  place  where  the  property  is  situated ;  will  in  the  place 
and  with  regard  to  testamentary  executors,  provided  they  ob-  bated,  can  ^aot 
tain  here  the  confirmation  of  their  authority,  after  the  recording  UonTo'proDert 
of  the  will,  from  one  of  our  Courts  of  Probates ;  Story ^  Con-  ^^^^ 
JHct  of  Lotos,  No.  609. 

This  is  manifest  from  the  doctrine  repeatedly  estal^lished  in 
our  jurisprudence  ;  as,  for  example  :  under  the  art.  351  of  the 
La.  Code,  we  have  held  in  the  case  of  Percy  vs.  Provan, 
15  La,  Rep,,  74,  that  the  tutor  of  a  minor,  who  is  in  the  State,  , 

and  to  whom  therefore  said  tutor  is  to  be  appointed  or  confirm- 
ed here,  cannot  be  permitted  to  reside  in  another  country.  Yet 
in  the  case  of  Douglass  vs.  Edwards,'^  La,  Rep.,  237,  this 
court  said  that  a  tutor  legally  appointed  to  a  minor  who  is  out  * 
of  the  State,  according  to  the  rules  and .  forms  of  a  foreign 
State  or  government,  could,  though  an  absentee,  and  without 
any  confirmation  by  our  tribunals,  do  all  things  here  appertain- 
ing to  the  interest  of  the  pupil,  as  if  said  tutor  had  received  his 
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EiiTKur  Dit.  appointmeDt  in  pursuance  of  our  laws.  See  also  the  case  of 
.  ^^'  —  BerlucJmux  vs,  Berluchauxj  7  La.  JRep.^  539,  where  a  similar 
T^TB  doctrine  is  entertained ;  €uid  particularly  in  the  case  of  ChiapeUa 
juses  f)s,  Cimpreyj  8  La.  Rep,  86»  in  which  the  point  was  fully  inves- 
nBw  ouLKASfs.  tigatod,  and  where  this  court  held  in  establishing  the  difference 
between  the  rights  of  a  foreign  tutor  and  those  of  an  adminis- 
tratprt  that  '^  in  relation  to  the  rights  and  duties  appertaining 
to  a  testamentary  executor  or  administrator  of  an  ii^ieiitance 
or  succession,  they  cannot  be  exercised  in  this  State,  tinder  the 
probate  of  a  will  in  a  foreign  State,  and  authority  there  granted 
to  carry  it  into  execution,  without  causing  the  will  to  be  here 
recorded^  and  obtaining  authority  from  a  competent  tribunal 
to  execute  it;  and  that  an  administrator  by  appointment  in  an- 
other State,  is  wholly  without  authority  in  this,  to  administer 
the  property  of  a  succession  here  situated,  unJteee  he  be  author* 
ized  to  act  by  a  Court  of  Probatee  in  thie  State,**  This  is 
the  very  object  of  the  application  made  by  the  petitioners  to 
the  Court  of  Probates ;  it  is  not  contrary  to  our  settled  juris- 
prudence which  seems  to  have  already  established  the  rule 
that  when  an  executor  appointed  by  a  foreign  will  and  confirm- 
ed as  such  in  a  foreign  country,  is  willing  to  act  here,  he  should 
be  recognized  as  such  and  aCTthorized  to  execute  it  in  Louisiana ; 
and  in  the  language  of  this  court  in  the  case  last  quoted,  **  so 
long  as  foreigners  are  permitted  to  inherit  property  lA  this 
country,  we  are  unable  to  perceive  any  good  reason  why  im- 
pediments should  be  thrown  in  their  way  in  a  pursuit  to  reco- 
ver and  take  possession  of  it,  unless  in  a  case  where  it  is  shown 
that  the  interests  of  our  own  citizens  would  probably  sufier 
from  its  abstraction."  This  is  also  based  upon  the  soundest 
principles  of  international  law. 

With  regard  to  the  appointment  of  an  attorney  to  represent 
the  absent  heirs ;  we  see  no  necessity  for  it  in  this  case ;  the 
succession  is  not  opened  in  this  State,  and  there  is  no  proof 
that  there  are  any  absent  heirs ;  we  have  several  times  held 
that  the  existence  of  absent  heirs  is  not  to  be  presumed  in  all 
cases  ;  15  La.  Rep,^  590. 
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We  think  therefore  that  the  appointments  made  hj  the  Judge  EirrsRir    Drv. 
of  the  Court  of  Probates  of  a  dative  testamentary  executor  to         ^' 
the  last  will  of  Charles  M*Manus,  and  of  an  attorney  to  repre-       ■-^■'tEB 
sent  his  absent  heirs,'  not  having  been  called  for,  are  illegal ;  and      winTirrt. 
that  his  decree,  after  ordering  the  registry  and  execution  of  the 
said  will,  ought  to  have  been  extended  to  .recognizing  the  pet> 
tioners  as  the  executors  thereof,  and  to  authorizing  them  to  act 
as  such. 

Let  the  rule  be  made  absolute. 


APPBAL     FBOM    THE    OOMMSBCIAI.    OODKT    OF    KBW  ORLEAJIS. 

There  ii  no  partieulai^  fytm  of  notSoe  of  protest  necessarj,  so  that  enough  is  stat- 
ed to  hiform  the  paMle*  to  the  bill,  of  thehr  ttability  and  put  theu  on  tbeir 
guard. 

Notice  may  be  sent  in  two  ways  {  one  hj  the  holder  to  all  the  parties  to  the  bill  $ 
which  will  enure  to  the  benefit  of  any  endorser  who  shall  pay  it,  in  an  attion 
agafhst  his  predecessors  or  the  drawer,  or  the  holder  may  notify  his  immediate 
endorser  and  the  next,  &c.;  $tA  one  day  is  allowed  Co  eaeli  pnrty  to  de^sit 
notice  in  the  post-office,  &c. 

A  party  whose  name  is  not  on  a  Uil,(lMi]gh  iMemiCed  in  it,  is  not  entflloi  to  the 
benefit  of  the  rule  allowing  each  party  a  day  to  send  notiee  to  the  party  before 
hiiA. 

Uthe  holder  of  4  bill  tfr  note  place  it  h»  the  hands  of  hia  banker  or  ageit  «fA 
his  name  on  it,  the  agent  is  only  bound  to  gtre  notiee  of  its  dishonor  to  hia 
customer,  and  he  to  the  party  next  entitled  to  notice. 

BM;  where  a  blH  is  protested  and  notite  for  the  endorser  sent  to  the  third  person, 
%^ie  name  Is  fiot  o*  the  bftl,  Und  he  on  .Hie  feHowing  day  ^posits  it  in  te 
post-oAae  to  be  lenito  Hm  endectef,  k  taMkr  wHl  be  disdMi^Bied by  tile  de- 
lay. 

Tbi«  is  ah  iietitm  oti  two  lillfer  of  exchange  of  the  Mowiitg 
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EAfTTEUN      DiB. 

May,  1841. 

BARKXU 
WH1T2IST. 


$2000. 

New  Orleans,  May  2d,  1839. 

**  Sixty  days  after  sight  of  this  first  of  Exchange,  second 
unpaid,  pay  Benjamin  Whitney,  or  order,  $2000;  value  re- 
ceived, and  charge  the  same  to  account  of 

GILLINGHAM  &  CO." 
To  L.  H.  GiLLiNOHAM,       ")  "May  15, 1839. 

Philadelphia.  3  "LEWIS  H.  GILLINGHAM." 

Endorsed,  "  Pay  A.  Benson  &  Co." 

B.  WHITNEY. 
"Without  recourse  to  us." 

"A.  BENSON  &  CO." 
This  hill  was  protested,  at  maturity,  at  the  request  of  the 
Commercial  Bank  of  Philadelphia,  on  the  5th  July,  1839,  and 
notice  thereof  sent  to  Jacoh  Little  &  Co.,  New  York;    who 
transmitted  the  one  for  the  defendant,  to  H.  Bean  of  New  Or- 
leans, their  agent.      The  other  hill  is  in  precisely  the  same  sit- 
uation, and  judgment  is  prayed  on  hoth  hy  Andrew  S.  Barker 
against  the  defendant,  who  is  the  endorser  thereon. 
The  defendant's  plea  is  want  of  due  and  proper  notice. 
There  was  judgment  for  the  plaintiff  and  the  defendant  ap- 
pealed. 

Jacob  Barker^  for  the  plaintiff. 

Lockett  fy  Aiicou^  for  the  defendant. 

Ga/riandf  J.  deliyered  the  itpinion  of  the  coart. 

The  plaintiff,  as  holder  of  two  hills  of  exchange  drawn  by 
Gillingham  &  Co.,  of  New  Orleans,  on  L.  H.  Gillingham 
of  Philadelphia,  at  sixty  days  sight,  sues  the  defendant  as  the 
payee  and  endorser,  claiming  (3,500  with  interest  and  dam- 
ages. The  hills  were  accepted  by  L.  H.  Gillingham*  the  one 
for  $1500  falling  due  the  6th  of  July,  1880,  and  the  other  for 
$2,000  the  17th  of  the  same  month.  The  biUs  were  purchas- 
ed by  Horace  Bean  &  Co.,  of  New  Orleans,  for  Jacob  Lit- 
tle &  Co.,  of  New  York.      The  name  of  this  latter  firm  is  not 
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on  either  of  the  bills.     They  are  both  endorsed,  ''pay  A.  Ben-  Eimiir    Dm. 
son  A>  Co.,  or  order ;    B.  Whitney  ;"    and  again  endorsed  by        ^' 


vs. 


by  Benson  &,  Co.,  without  recourse.  When  the  bills  became 
due,  they  were  beld  by  the  Commercial  Bank  of  Pennsylvania  ▼hithxt. 
and  protested  for  non-payment  at  the  instance  of  that  corpora- 
tion. The  protests  are  in  the  usual  form,  stating  the  present- 
ment, demand  of  payment,  refusal  to  pay  and  protest.  The 
Notary  in  hi&  testimony  says  the  notices  to  Gillingham  db  Co. 
were  put  in  the  post-office,  in  Philadelphia,  on  the  days  the 
bills  were  protested,  directed  to  New  Orleans.  The  notices 
to  Whitney,  the -endorser,  whose  residence  he  says  was  not 
marked  on  the  bills  or  known  to  him,  he  enclosed  on  the  same 
days  to  Little  A  Co.,  at  New  York,  as  directed.  The  notice 
on  the  first  bill,  is  as  follows : 

Philadelphia,  July  5th,  18d9. 

Lewis  H.  Gillingham^s  acceptance  of  Gillingham  &  Co's 
draft  or  Bill  of  Exchange,  in  your  favor,  and  by  you  endorsed, 
for  1500  dollars,  being  this  day  due  and  unpaid,  is  delivered  to 
me  for  protest,  by  the  Commercial  Bank  of  Pennsyltftkia,  and 
you  will  be  looked  to  for  payment,  of  which  you  hereby  have 
notice. 

Te  Bknjamin  Whitney. 

EDWARD  HURST, 

Notary  Public  and  Attorney  at  Law,  No  38  Walnut  Street. 

The  other  notices,  to  both  drawers  and  endorsers,  are  in 
the  same  form  and  words,  except  as  to  dates,  sums  and 
names.  The  notices  for  Whitney  were  sent,  by  Little  db  Co., 
to  Horace  Bean  &  Co.,  by  whom  they  were  delivered  to  Whit- 
ney on  the  16th  and  29th  of  July.  It  is  in  evidence  that  the  mail 
of  the  6th  of  July,  1839,  from  Philadelphia,  arrived  in  New 
Orleans  on  the  14th,  that  of  the  7th,  on  the  16th,  that  of  the 
17th  on  the  25th,  that  of  the  18th  on  the  26th.  The  mail  from 
New  York  of  the  8th  arrived  on  the  17th  of  July,  and  those  of 
the  18th,  19th  and  20th  on  the  29th  of  the  same  month.  The 
evidence  of  the  clerk  of  Gillingham  &  Co.,  establishes  pretty 
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RiamAH   Dis.  clearly  that  they  received  the  notices  to  them  on  the  14th  and 

^^'  26th  of  July,  two  days  in  one  case  and  three  in  the  other,  pre- 

BAVKER      vious   to  the  endorser  beinc:  notified.      This  was  in  conse- 

vHfTvxT.     quence  of  the  notices,  for  Whitney,  being  sent  to  New  YoA 

instead  of  New  Orleans. 

Various  questions  are  raised  in  relation  to  the  protest,  the 

form  of  the  notice  and  other  matters,  but  the  opinion  we  enter- 

_  tain  as  to  the  sufficiency  of  the  notice  makes  it  unnecessary  to 

There   is  no  .  '^  "^  '' 

partieular  form  examine  any  of  the  other  points  raised. 

tea?"  necea^T,  It  IS  Well  settled  that  no  particular  form  of  notice  is  necessa- 
U  ^U^t^m-  ^y»  *^  *^**  enough  is  stated  to  inform  the  parties  to  the  bill  of 
form  Ae  dajj-  thgi,  liability  and  to  put  them  on  their  guard.  This  notice  the 
of  their  liability  endorser  must  have  sent  to  him  to  hold  him  i^esponsible.      It 

ftod  put  them  od 

their  goard.  may  be  sent  in  two  ways.  One  by  the  holder  of  the  bill  send- 
be^aentln  "SJo  ^^S  ^  notice  to  all  the  parties  to  it,  which  notice  will  enure  to 
way«}   one  by  the  benefit  of  any  endorser  who  shall  pay  the  bill,  in  an  action  ( 

the  holder  to  all  ^  ,       ,  .  t        . 

the  parties  to  against  his  predecessors  or  the  drawer.  The  other  is,  by  the 
will  cQure  to  holder  giving  notice  to  his  immediate  endorser  and  he  to  the 
any  **^dora«r  "^^^  ai|dso  on  to  the  drawer.  When  this  circuitous  mode  is 
who  ahaU  pay  adopted  one  day  is  allowed  to  each  party  to  deposit  the  notice 
t^inst  hia  pre-  in  the  post-office,  or  send  it  by  the  ordinary  conveyance.     This 

deceaaora       or 

the  drawer ;  mode  the  plaintiff  claims  to  have  the  advantage  of,  and  if  the 
cr  may  notify  names  of  Jacob  Little  &  Co.  were  on  the  bills,  we  should  say 
endoii?r™^d  without  hesitation  he  would  be  entitled  to  the  benefit  of  it.  But 
hetlienext,kc.;  we  are  of  opinion  this  rule  applies  exclusively  to  the  parties 

and  one  day  la  "  ,  r«,  .  . ,  , 

allowed  to  each  whose  names  appear  on  the  paper.  There  is  no  evidence  that 
not^  in  ^'e  the  Commercial  Bank  of  Pennsylvania  was  the  agent  of  Little 
post-office,  6cc.  ^  Q^^  ^^^  ^l^^j  ^^  show  Benson  &  Co.  were  agents,  is  of  the 

weakest  character ;  and  they  had  passed  the  bills  by  endorse- 
ments calculated  to  throw  suspicion 'on  them,  which  should 
have  made  any  subsequent  holder  very  cautious  as  to  his  pro- 
ceedings. But  supposing  both  Benson  &  Co.  and  the  bank  to 
have  been  the  agents  of  Little  &  Co.,  they  should,  as  prudent 
men,  have  informed  them  of  the  residence  of  Whitney,  and  if 
they  did  not  know  it,  of  the  agents  through  whom  the  bilk 
were  purchased,  so  that  notices  might  be  sent  direct.      This,  if 
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not  absolutely  reqtusitOt  would  hare  been  more  just  tovaxda  EAtRBx  Dia. 
all  parties.  ^^^^  ^^^'   . 

We  think  the  true  rule  is  laid  down  in  the  case  of  Flack  vs.       bibkbb 
Green ;  8  Gill  &,  Johnson's  Reports  of  the  decisions  of  the  Su-      wbititxt. 
preme  Court  of  Maryland,  474.     That  a  person  whose  name  is  ^  ^^  whose 
not  on  the  bill,  thoug:h  interested  in  it,  is  not  entitled  to  the  ?*"\*  \"  "?*  ®? 

,  thebni,  tbou[|^ 

benefit  of  the  rule  allowing  each  party  a  day  to  send  the  notice  interested  in  it, 

,  11.,.  «*      1     .  .  1  1  .   1    ifc  not  entitkd  to 

to  the  party  before  him.  Much  mconvenience)  and  we  thmk  the  benefit  of 
serious  difficulties  would  often  arise,  from  allowing  notices  being  \n^  each  partya 
sent  through  persons  not  parties  to  a  bill,  and  it  is  easy  to  avoid  ^  to* the*nartv 
them  by  requiring  the  names  of  all  interested  to  appear.  before  him. 

If  the  holder  of  a  bill  or  note,  place  it  in  the  hands  of  his  if  the  holder 
banker  or  agent,  with  his  name  on  it,  the  banker  or  agent,  is  pi,[^^*|{  %J^^l 
only  bound  to  ffive  notice  of  its  dishonor  to  his  customer,  and  ?*"^'    ^    •*»' 

,  ,  banker  or  agent, 

he  to  the  party  next  entitled  to  notice,  or  to  him  whom  he  with  his  name 

.  ,  ,%"■,.  n  on  it,  the   agent 

Wishes  to  hold  liable.  is  only  boand  to 

Under  such  circumstances,  the  circuitous  mode  of  giving  no-  ST ^diSwIwr  to 
tice  would  have  high  authority  to  sustain  it ;  Bayley  on  Bills,  ^^^  he*^"tfie 
£d.  1826,  p.  173,  174;    6  Mass.  Rep.,  167;    2  Johnson's  partj  neit  en- 

titled  to  notice. 

Gases,  1. 

But  in  a  case  where  it  is  not  shown  that  the  holder  of  the  bill  ^^m  |,  protested 
at  whose  instance  it  was  protested,  was  the  agent  or  banker  ^  "°^arKr 
of  the  party  claiming  to  be  interested,  the  name  of  whom  is  sent  to  the  third 

^      'f  °  person,    whose 

not  on  the  bills  or  on  the  record,  in  any  manner,  we  do  not  name  U  not  on 
feel  authorized  to  relax  the  strict  rule  of  law  in  relation  to  no-  on  Uie  following 
tice,  in  favor  of  a  party  who  has  taken  the  bill,  since  it  was  j^^th^^^^-of- 
protested,  with  a  full  knowledge  of  all  the  circumstances,  and  f^jj^^^^^^* 
without  the  endorsement  of  the  party  said  to  have  so  been  in-  the  latter  will  be 

discharged     by 
terested.  the  delay. 

The  plaintiff  insists  strenuously  on  a  promise  to  pay  the 
bills  after  the  notke  of  protest.  We  have  examined  the  evi- 
dence in  support  of  this  claim,  and  do  not  think  it  is  sufficient 
of  itself  to  sustain  the  judgment  of  the  Commercial  Court. 

Upon  a  full  examination  of  the  case,  as  it  now  stands  be- 
fore us,  we  do  not  think  the  plaintiff  is  entitled  to  recover. 

The  judgment  of  the  Commercial  Court  is  therefore  annul- 
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Biirmr    Dii.  led,  avoided  and  rerersed,  and  ours  is  one  of  non-suit  against 

^'       -'-  the  plaintiff  with  costs  in  both  courts. 

woosTsm 
v$. 

BlITOH. 


WOOST£R  M.  KASTON. 

APFEAL  FROM  THE  FABISH  COURT  FOR  THE  FARISH  AND  aXT 

OF  ITEW  ORLEANS. 

Judgment  affirmed  with  damages  as  a  delay  ease. 

This  is  a  suit  against  the  maker  of  a  note,  to  which  there  is 
no  serious  defence. 
From  judgment  against  him  the  defendant  appealed. 

/.  W.  Smithy  for  plaintiff,  asked  for  the  affirmance  of  the 
judgment  with  the  maximum  of  damages. 

Culbtrtson^  contra. 

BuUardy  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  upon  a  promissory  note  by  the  payee 
against  the  drawer.  No  serious  defence  appears  to  have 
been  made  below  and  the  appeal  was  evidently  taken  merely 
for  delay. 

It  is  therefore  ordered  that  the  judgment  of  the  Parish  Court 
be  affirmed  with  costs  and  ten  per  cent,  damages. 


t* 
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DUFOUR  A  OO*  VB.  MEFFREL  Eastkbw    Dts. 

ilfay,    1841. 

▲PPBAL    PROM  TBI  PABISH  COURT   FOR  THB  PARISH   AND  GXTT  OP  ■ 

DUPOUB  &  CO. 
HRW  ORLBAM0.  VS* 


mipRs. 


Ju(%ment  affirmed ;  on  the  abandooment  of  part  of  the  defence  and  admissions 
of  the  defendant. 

This  is  an  action  by  Dofour  &,  Co.,  acting  for  the  late  firm 
of  Dufour  freres,  on  a  promissory  note  signed  by  the  firm  of 
P.  Parc£  db  Mefir^.  Parc^  having  failed  and  only  part  of  the 
note  and  debt  being  paid,  this  suit  was  instituted  against  the 
defendant  as  a  separate  partner. 

There  were  some  exceptions  filed  and  a  show  of  defence 
made  at  first,  which  vanished  at  the  trial.  But  the  defendant 
appealed  from  judgment  against  him. 

*    Castera^  for  the  plaintiffs. 
Freauxy  contra. 

Simon  J  J.  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  as  admitted  by  both  parties,  show 
that  the  plaintifis  are  clearly  entitled  to  a  judgment  for  the 
amount  sued  for.  They  seek  to  recover  the  balance  of  a  debt 
formerly  due  by  the  commercial  firm  of  Parc^  dt  Meffir^,  to 
Dufour  freres.  Parc6  having  failed  after  the  dissolution  of 
the  partnership,  the  debt  was  carried  on  his  schedule,  and  a 
part  of  it  was  paid  by  his  insolvent  estate,  for  which  credit  is 
allowed  in  the  petition.  The  signatures  to  the  notes  sued  on 
are  admitted ;  and  it  is  also  admitted  that  the  plaintifis  are  the 
liquidating  partners  of  the  firm  of  Dufour  freres.  No  defence 
whatever  is  set  up ;  and  the  exceptions  originally  filed  by  the 
defendant  seem  to  have  been  abandoned  by  the  subsequent 
proceedings  ;  and  the  material  ones  cured  by  the  admissions. 

No  reason  has  been  shown  and  we  are  unable  to  discover 
any,  why  the  judgment  of  the  court  below  should  be  dis- 
turbed. 
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£A«rBftv    Dis.      It  is  therefore  ordered*  adjudged  and  decreed  that  the  judg- 
^^y*  ^^^'     ment  of  the  Parish  Court  he  affirmed  with  costs. 

lATIOIfB 

Vi, 

THIUBXR  XT  Alu 


APPEAL  FaOM  TIIE  CITT  COURT  OF  NEW  0RLBAH9. 

Judgement  afRrmed  vith  maximam  of  damages,  as  a  delay  case* 

Th\s  is  an  action  against  the  maker  and  endorser  of  a  pro* 
missory  note,  to  which  there  was  no  defence*  After  final  judg- 
ment the  defendants  appealed. 

There  was  no  defence  in  this  court. 

BarthCf  for  the  plaintiff,  urged  the  affirmance  of  the  judg- 
ment with  ten  per  cent,  damages. 

Sifnorij  J,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  on  a  promissory  note  of  hand.  The 
defendants  having  failed  to  answer  a  judgment  by  default  waa 
regularly  taken  and  made  final  against  them. 

This  appeal  was  clearly  taken  for  delay,  and  the  defendant 
must  pay  the  damages  prayed  for  by  the  appeUee. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  City  Court  be  affirmed  with  costs ;  and  with  ten 
per  cent,  damages  as  for  a  frivolous  appeal. 
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TOTTEH  99m  MESRRIPIJBIiD*  Eastkut    Dit. 

May,  1841. 

Appeal  diamissed  for  want  of  means  to  examine  the  case.  tqttxm   "" 


This  is  a  suit  against  the  defendant  as  one  of  the  makers  of 
a  note  signed  Hodge  &  Merrifield. 

There  was  an  exception  or  plea  of  misnomer,  that  the  de- 
fendant was  sued  as  Andrew  S.  Merrifild  when  his  name  was 
Alden  S.  Merrifield.  The  plaintiff  amended,  made  service  of 
new  citation  and  had  judgment.     The  defendant  appealed.    . 

It  appears  all  the  evidence  was  not  taken  down. 
Elmore  fy  King,  for  the  plaintiff. 
C  M.  Jones,  contra. 

Morphy,  J.  delivered  the  opinion  of  the  court. 

In  this  case  there  is  neither  statement  of  facts,  nor  bill  of 
exceptions,,  nor  assignment  of  errors,  nor  any  other  means 
afforded  by  which  the  correctness  of  the  judgment  and  pro- 
ceedings below  can  be  tested. 

The  appeal  is  therefore  dismissed  with  costs. 


va. 
MBmRUlIU). 
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Eastbbv     Di8. 
May,  1841. 

OOBSDBV 
tAff. 

xouBisoir. 
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GOESDEK  ««•  MORBlSOir* 

AFFEAL  FROM   TBE    COMMERCIAL  COURT  OF  NEW  0RLEAK3- 

Appeal  for  delay  and  judgment  aflirmed  with  the  maximum  of  damages. 

This  is  an  action  on  a  merchants'  account  for  $376  10, 
against  J.  Morrison  &  Co.  J.  Morrison  excepted ;  and  averred 
he  never  carried  on  business  under  the  firm  as  alleged  in  the 
petition.  He  admits  he  was  cited,  but  is  doing  business  in  his 
own  name  and  cannot  answer  the  plaintiff's  petition.  Time 
was  given  to  answer  in.  On  the  merits  he  pleads  the  want  of 
amicable  demand,  and  that  he  did  not  owe  all  the  account. 

There  was  judgment  against  him  and  he  appealed. 

Kennedy^  for  the  plaintiff. 

Mace^  contra. 

Morphyy  J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  an  open  account  for  goods,  wares 
and  merchandize  sold  and  delivered  to  the  defendant.  Having 
brought  up  a  record  in  which  there  is  no  statement  of  facts, 
bill  of  exception,  or  any  other  matter  which  will  enable  this 
court  to  examine  his  case  on  its  merits ;  we  believe  that  the 
appellant  never  contemplated  a  revision  by  this  court  of  the 
judgment  below ;  but  sought  only  to  retard  its  execution. 

The  judgment  of  the  Commercial  Court  is  therefore  affirm- 
ed with  costs  and  ten  per  cent,  damages  on  the  amount  sued 
for. 
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mnSKHaUJ  v§»  PAVIBR  BT  AL»  Eiffrsiur    D18. 

June,  t84U 

ATPKAL  fROX  THE  COURT  OF  TBB  FIBBT  JUDICIAL  D18TB1CT.  « 

BUSSEtL 

Where  goods  or  property  are  taken  feiomouafy  no  title  iv  acquired  hj  the  ^'' 

(eiotif  and  he  can  convey  none ;  bat  if  the  vendor  delivers  possession  with  the 
intent  not  only  that  the  posseaaion  but  the  property  ahallpaaa,  a  bona  fide  pur- 
chaser from  the  firaudulent  vendee  will  hold  the  property.  His  equity  is  greater 
iSbuk  that  of  the  original  owner. 

Bat  where  the  owner  of  a  slave  pats  her  on  hire,  with  no  intention  of  paning^ 
the  right  of  property  to  the  bailee  or  lessee,  the  subsequent  bad  fiiith  of  the 
lessee  in  selling  the  slave  as  his  own,  does  not  deprive  the  true  owner  of  his 
property,  or  give  title  to  an  innocent  purchaser. 

This  is  a  petitory  action.  The  plaintiff  alleges  he  is  the 
owner  of  a  female  slave  named  Lydia,  worth  $800,  and  which 
he  shows  to  be  in  possession  of  the  defendant,  who  refuses  to 
deliver  her  up.  He  prays  judgment  for  said  slave  and  her  hire 
at  $150  per  annum. 

iTie  defendant,  widow  Favier,  pleaded  the  general  issue  and 
set  up  several  other  matters  in  defence.  She  further  averred 
she  purchased  the  slave  in  contest  from  one  Isaac  Yeill  of 
Natchez,  Mississippi,  by  notarial  act  passed  in  this  city  the  12th 
May,  1838,  and  paid  $530  in  cash  to  fier  said  vendor.  She 
prays  that  he  be  called  in  warranty  to  defend  this  suit,  and  that 
she  have  judgment  over  against  him  for  the  price,  and  $400 
for  hire,  &c.,  in  case  she  is  evicted. 

The  warrantor  pleaded  the  general  issue  and  averred  that  he 
was  the  true  and  legal  owner  of  the  slave  Lydia  when  he  sold 
her  to  the  defendant,  having  purchased  her  at  public  auction  in 
Natchez,. Mississippi,  where  slaves  are  considered  as  moveable 
property  and  titfe  passes  by  delivery. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

The  evidence  fully  established  the  fact  that  the  plaintiff  was 
the  original  owner  of  the  slave  and  that  he  brought  her  with 
others  from  Virginia  to  Vicksburg  in  1836,  where  they  were 
hired  out.  One  John  p.  Bruner  hired  this  girl  from  Hender- 
son, the  agent  of  plaintiff,  and  in  April,  1838,  at  Natchez,  had 
her  sold  at  public  auction  as  his  property  and  Isaac  Veill  be- 

74  VOL*      XVIIK 


580  CASES  IN  THE  SUPREME  COURT 

EAmAv    Dit.  came  the  purchasery  who  brought  her  to  the  city  of  New  Or- 
Jimg,  1841.     jg^^g  ^^  g^j^  ^^^  ^^  ^^^  defendant. 

BU88ELL  The  evidence  establishing  title  to  this  slave  in  the  plaintiff, 

FAvixEBT  AL.  thoro  WBS  judgment  in  his  favor  for  her,  with  $6  per  month  da- 
mages from  judicial  demand  until  possession  is  delivered ;  and 
that  the  defendant  have  judgment  against  Yeill,  her  warrantor* 
for  $530  and  like  damages. 

Peyton,  for  the  plaintiff,  urged  the  following  points  in  sup- 
port of  the  judgment : 

1.  This  is  a  bailment,  or  contract  of  hire  in  daily  use,  in 
which  th^  bailee  is  bound  to  return  the  article  or  slave,  accord- 
ing to  contract ;  2  Kent's  Com.,  585-6  ;  Story  on  Bailment, 
261-2 ;  Pothier  Louage,  ch.  1,  sec.  3  ;  showing  the  difierence 
between  a  sale  and  a  hiring. 

2.  The  bailor  or  bailee  may  maintain  an  action ;  2.  61.  Com. 
453.  The  bailee  cannot  dispose  of  property  so  as  to  divest  the 
true  owner  of  his  right.  In  support  of  this  position  see  two 
cases  in  Tenn.  Rep.;  one  Stump  vs.  Roberts,Cook's  Rep.,  350. 
It  was  a  case  of  hiring  or  loaning  a  horse,  which  was  sold  and 
the  owner  recovered  him.  See  Holnum's  Digest,  55,  title 
bailment;  also,  Yerger's  Rep.,  801,  Haley  vs.  Bowman,  which 
is  the  same  in  principle  and  refers  to  1  Chitty*s  Pleadings, 
120-1 ;  1  Washington's  Rep.,  12,  &c.;  even  an  action  of 
detinue  unit  lie  after  the  property  is  out  of  defendant's  posses- 
sion ;  Devereux's  N.  C.  Rep.,  vol.  1,  466.  See  Story  on  Bail- 
ments, 261-2,  as  to  the  rights  and  duties  of  the  hirer. 

3.  The  cases  in  8  Cowan,  340 ;  14  Wendell,  32,  and  22 
idem,  308,  all  go  on  the  principle  that  the  owner  had  by  an 
absolute  sale  agreed  to  part  with  both  possession  and  property y 
and  thereby  agreed  to  trust  the  purchaser  and  enable  him  to 
impose  upon  others.  In  this  case  the  plaintiff  did  no  such 
thing.  Vein  was  at  least  very  negligent  in  not  requiring  the 
production  of  a  title  by  Bruner,  and  his  hasty  removal  of  the 
slave  from  the  State  of  Mississippi  looked  suspicious ;  and  as 
he  is  to  pay  the  judgment  against  the  defendant,  justice  is  done 
on  all  sides. 
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Hoa,  for  the  defendant,  insisted   that  she  held  the  slaves  in  Eastsbit   Uis. 
question  by  a  good  title  and  should  be  maintained  in  her  pos-  ' 

session  as  the  true  owner.  bumbll 

VAYISR  XT  LL. 

Benjamin^  for  the  warrantor  contended : 

1.  The  evidence  shows  that  in  Mississippi  slaves  are  move- 
ables :  that  the  plaintiff  delivered  po9969«ion  of  the  slave  sued 
for,  to  the  vendor  of  the  warrantor ;  that  Veill,  the  warrantor, 
bought  the  slave  at  public  auction. 

2.  A  purchaser  of  moveable  effects  at  public  auction,  who 
buys  bond  fide  from  an  individual  to  whom  the  real  owner  has 
intrusted  the  possesfdon^  acquires  a  good  title  even  though  the 
owner  had  given  the  possession  without  authority  to  sell— or  in 
other  words,  possession  is  such  proof  of  title  to  moveables  as 
to  enable  the  possessor  to  convey  a  good  title  to  bonA  fide  pur- 
chasers in  the  ordinary  course  of  business,  unless  the  possession 
hts  been  feloniously  obtained  ;  8  Co  wen,  240 ;  Andrew  vs. 
Dieterich,  14  Wendell,  d$$;  Hoffman  vs.  Garow,  ^  Wendell, 
dOSandseq. 

3.  The  distinction  is  this :  if  possession  be  obtained  felo- 
niously^ as  by  thefts  the  possessor  can  pass  no  title ;  but  if  ob- 
tained/rati(fti/en^/y,  it  suffices  to  enable  him  to  pass  title  to 
third  persons.     See  cases  above  cited. 

4.  The  judge  below  certainly  erred  in  condemning  the  war- 
rantor to  pay  for  the  hire  of  the  slave  whilst  in  possession  of 
Mrs.  Favier ;  she  has  enjoyed  the  services,  and  if  it  be  decided 
that  she  is  not  entitled  to  them,  she  must  pay  their  value :  the 
warrantor  has  enjoyed  the  price,  and  cannot  be  bound  to  pay 
more  than  the  interest  thereon. 

Garland^  /.  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  a  negro  girl  as  his  property,  which  he  al- 
leges is  in  the  possession  of  the  defendant  Madame  Favief, 
who  sets  up  title  to  her.  The  latter  denies  the  plaintiff  has  any 
right  to  the  slave,  and  further  says  she  purchased  her  in  good 
faith  for  a  valuable  consideration  of  Veill,  who  warranted  the 
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Eastern    Dis.  title,  and  he  was  cited  to  defend  it.     He  answers,  that  he  pur- 
""^*  chased  the  slave  for  a  valuahle  consideration  and  in  good  faith; 

BUS8ELL      he  denies  defendant's  title,  and  says,  if  he  ever  had  any,  it  has 
FAYiKR  xTAi.  heen  divested. 

The  evidence  establishes  conclusively,  that  the  girl  Lydia 
was  bom  on  the  plantation  oi  the  plaintiff  in  the  State  of  Vir- 
ginia, of  a  female  slave  that  belonged  to  him.  In  the  latter 
part  of  the  year  1836,  he  brought  this  girl  with  a  number  of 
other  slaves  to  Vicksburg,  in  the  State  of  Mississippi,  for  the 
purpose  of  hiring  them  out.  He  refused  to  sell  them,  though 
offered  a  high  price.  The  slaves  were  hired  out  at  the  con^ 
mencement  of  each  year,  and  the  plaintiff  annually  visited  the 
State  for  the  purpose  of  receiving  their  hire*  He  had  an  agent 
in  Vicksburg,  who  attended  to  his  business  in  his  absence.  In 
January,  1838,  the  girl  was  hired  to  one  J.  D.  Bruner,  who  in 
the  month  of  April  following  took  her  to  Natchez,  and  aAer  of- 
fering her  for  sale  privately  at  different  times,  finally  had  her 
sold  at  auction,  when  Veill  became  the  purchaser,  brought  her 
to  New  Orleans,  and  sold  her  to  the  defendant,  with  a  fall 
guaranty,  without  notice  of  any  fraud. 

The  counsel  for  Veill,  the  warrantor,  rests  his  defence  prin- 
cipally on  the  ground,  that  slaves  are,  by  the  law  of  Missis- 
sippi, moveable  property,  that  possession  is  prima  facie  evi- 
dence of  title,  and  as  it  is  proved  that  Bruner  came  lawfully 
into  the  possession  of  the  slave  by  hiring  her,  his  subaeqneni 
bad  faith  and  fraudulent  conduct  towards  the  real  owner,  ought 
not  to  affect  the  property  in  the  hands  of  an  innocent  pur- 
chaser for  a  valuable  consideration.  He  has  called  our  atten- 
tion to  the  distinction  between  the  felonious  and  fraudulent 
acquisition  of  property,  and  the  difference  it  makes  in  the 
rights  of  a  third  person,  and  from  the  earnestness  with  which 
he  pressed  on  us  the  opinion  of  one  of  the  dissenting  members 
of,  the  Court  of  Errors  in  New  York,  in  the  case  of  Hofiinan  vs. 
Carow,  22  Wendell,  285;  it  would  seem  he  was  desirous  of 
abolishing  that  distinction. 

Upon  a  full  examination  of  all  the  cases  and  principles 


OP  THE  STATE  OF  LOUISIANA.  589 

settled  in  the  United  States  and  other  countries,  we  think  the  Bistsbk    Dm. 
coirect  doctrine  has  been  laid  down  by  chief  justice  Savage,  in  * 

the  case  of  Andrew  vs.  Dieterich,  14  Wendell,  34.     He  says,       bussell 
if  goods  are  takeny6/amau«/;y,  no  title  is  acquired  by  the  felon,  FATxra  st  ai. 
and  he  can  convey  none  to  a  bona  fide  purchaser ;  but  where    -^~^ 
the  vendor  has  delivered  possession  of  his  goods,  with  the  in-  or  property  are 

*  tahctijisloniouM- 

tent  not  only  that  the posaeseion^  but  ihe  property  shall  pass,  a  /y,  notiUeisac- 
bona  fide  purchaser  from  a  fraudulent  vendee,  shall  hold  the  ^eloD  andlbe    ^ 


csan 


goods  in  preference  to  the  original  owner.  The  reason  is,  that  J^?|fJL  °^^* 
the  original  owner,  by  putting  his  goods  in  the  hands  of  the  deiiyen  posses- 
fraudulent  vendee,  has  reposed  confidence  in  him,  and  has  tent  not  only 
enabled  him  to  commit  a  fraud ;  therefore  the  equity  of  the  gion  biu '^ 
original  owner  is  not  equal  to  that  of  the  person  who  has  bona  A^J^I^on/^ 
ftde  parted  with  his  money  or  property  in  the  purchase  of  such  H^***J'"'^  ,  ™ 
goods.  The  original  vendor,  by  his  imprudence,  enabled  the  vendee  vill  hold 
fraudulent  vendee  to  defraud  some  one,  and  should  himself  be  His  eqcO^ris 
the  sufferer  rather  than  a  third  person,  who  must  otherwise  be  5*^  original 
defrauded.     8  Co  wen,  238;  6  T.  R.  175 ;  13  Wendell,  570.     °'^^' 

In  this  case  it  is  evident,  that  Russell  had  no  intention  of  But  where  the 
passing  the  right  of  property  in  the  slave  in  controversy  to®^^of*^»ve 
Bruner,  by  hiring  her  to  him.  He  only  intended  to  give  a  withnoifUentian 
temporary  possession,  and  the  subsequent  bad  faith  of  the  f^^S  of  property- 
lessee  does  not  deprive  the  owner  of  his  right  of  property.        {^^  Ae^ob^ 

The  La.  Code,  Art.  3475,  says,  that  a  possession  of  a  move-  »«iuent bad  faith 
able  property  for  three  years,  which  had  been  bought  at  auc-  selling  the  slave 
tion  or  of  a  person  in  the  habit  of  selling  such  things,  will  not  deprive  the 
enable  the  possessor  to  hold  it  against  the  real  owner,  unless  pr(^]^y^,»iye 
he  return  the  price  the  possessor  gave  for  it,  but  this  rule,  we  ^^^  Mrohalier^ 
apprehend,  is  not  applicable  to  slaves. 

The  case  of  BarfieH  vs.  Hewlett,  4  La.  Rep.,  120,  is  very 
similar  to  this.  In  that  case  the  plaintifif  established  his  title ; 
it  was  admitted  the  defendant  had  purchased  the  slaves  at  auc- 
tion, and  took  Harraldson's  bill  of  sale.  The  slaves  had  been 
delivered  to  Harraldson  in  Tennessee,  to  be  taken  to  Attaka- 
pas  or  Opelousas,  with  written  instructions  to  hire  them  out. 
Harraldson  brought  them  to  New  Orleans,  where  he  publicly 
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Ei^yrsBv    Dis.  offered  them  for  sale,  and  finally  put  them  up  at  auction.     The 
"^*  court  said,  it  is  clear  the  defendant  acquired  no  title,  his  vendor 

uuEaiji's  HEiKs  having  none  himself,  nor  authority  to  convey  any. 
BAaHXEiKs.  The  judgment  of  the  District  Court  is  therefore  affirmed  so 
far  as  it  relates  to  the  plaintiff  Russell  and  the  defendant  Ma- 
dame Favier ;  but  in  relation. to  the  portion  of  it  between  the 
defendant  and  Veill,  her  warrantor,  it  is  ordered  that  said  judg- 
ment be  amended  so,  that  she  recover  of  him  five  hundred  and 
thirty  dollars,  with  interest  at  the  rate  of  five  per  centum  per 
annum,  from  the  5Jd  of  February,  in  the  year  1839,  until  paid, 
and  the  eosts  of  this  suit  and  the  costs  of  this  appeal. 


GUBRIN'S  HJBIRS  v«.  BAGHBRIESSU 

▲FPKAX.  FBOH  THE  PARISH   COVRT  FOH  THE    PJLBISH  AJID   CITT   OF 

VZWHtBXiBl.ini. 

Heirship  may  be  proved  by  parol  evidence,  when  it  does  not  appear,  or  is  not 
shown,  there  was  a  register  of  marriages,  births  and  deaths  in  existcnee.  The 
latter  will  not  be  presumed,  as  it  must  be  positively  proved,  that  auch  regis- 
ter does  exist 

Parol  evidence  will  be  received  to  identify  a  slave  which  was  Inherited  by  the 
plaintiflT's  mother  from  her  father's  estate,  and  to  show  her potsenion  of  said 
slave  as  part  of  the  inheritance. 

So  parol  evidence  is  admissible  to  idenkfy  property  of  a  suooesaion,  aceepited 
by  an  heir  after  having  shown  his  right  to  inherit;  or  to  identify  alftves  bom 
on  a  plantation  when  the  owner  possesses  by  no  written  title. 

Where  the  purchaser  under  execution  is  evicted,  he  is  entitled  to  judgment  over 
against  the  seized  debtor  and  teizing  creditor,  on  his  warranty,  but  under 
article  711  of  the  Code  of  Practice,  he  must  Jirat  take  out  hi9  exeeirtfon 
Against  the  former  and  on  the  return  of  nulla  bona,  may  proceed  against  the 
latter. 

This  is  a  petitory  action.     The  plaintiffs  who  are  the  chil- 
dren and  heirs  of  the  late  Madame  Guerin,  formerly  Marguerite 
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Chauvin  Delery,  now  deceased,  sue  to  recover  a  female  slave  Eastbrw    Dis. 
named  Celestine  and  her  daughter  Fanny,  which  they  allege  *       -— 

they  inherited  from  their  deceased  mother,  and  which  are  in  o^*»»"'8  "^**** 
the  possession  and  claimed  by  the  defendant  Bagneries.     He     baohbbikb. 
sets  up  title  to  said  slaves  under  a  marshal's  sale,  made  in 
pursuance  of  a  judgment  and  execution  in  favor  of  A.  &  J. 
Dennistoun  &  Co.  against  Louis  Guerin,  the  husband  of  the 
plaintiffs'  ancestor.     See  the  caae  in  13  La.  Reports^  14. 

On  the  return  of  the  cause  to  the  Parish  Court  for  further 
proceedings,  the  plaintiffs  made  proof  of  their  capacity  as  heirs 
of  their  deceased  mother,  and  proved  by  witnesses  the  identity 
of  the  slave  Celestine  and  her  child  named  Fanny.  They 
also  showed  by  parol  evidence  that  Celestine  had  been  given 
to  their  mother  by  her  father  Fran9ois  Chauvin  Delery,  on  her 
marriage  with  Louis  Guerin,  who  retained,  possession  of  said 
slaves  until  her  death.  Afterwards  being  found  in  the  posses- 
sion of  Louis  Guerin,  they  were  seized  and  sold  in  execution 
by  the  U.  States  marshal,  which  issued  on  a  judgment  obtained 
against  said  Guerin  by  A.  &  J.  Dennistoun  &  Co.  and  the  de- 
fendant became  the  purchaser.  All  this  testimony  was  objected 
to  as  inadmissible  as  not  the  highest  and  best  evidence  of  which 
the  case  was  susceptible. 

Dennistoun  &  Co.  and  L.  Guerin  were  cited  in  warranty  by 
the  defendant. 

There  was  judgment  in  favor  of  the  plaintiffs  decreeing  them 
the  slaves  claimed,  and  costs  of  suit ;  and  also  in  favor  of  the 
defendant  Bagneries  over  against  the  members  of  the  firm  of 
Dennistoun  &  Co.  in  solido,  in  their  warranty  for  the  sum  of 
$1800,  as  the  price  at  which  said  slaves  were  adjudicated  by 
the  marshal  to  the  defendant,  on  the  18th  October,  1834,  with 
5  per  cent,  interest  from  said  date  until  paid ;  and  finally  that 
they  have  alike  judgment  over  against  Louis  Guerin,  also  their 
warrantor.     The  defendant  and  warrantors  all  appealed. 

Preston^  for  the  plaintiffs,  insisted  on  the  affirmance  of  the 
judgment. 
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E^sTKAir    Dffl.      Canon,  for  the  defendant,  contended  that  xmder  article  44 

""^'  _         of  the  Code  of  Practice,  the  plaintiffs  had  failed  to  make  out 

GUEHiN's  HE1R8  g^^jj  ^  titlc  to  thc  slavcs  in  question  as  would  authorize  a  re- 
BAOHXRizs.     CO  very  in  a  petitory  action. 

2.  If,  however  the  plaintiffs  should  succeed  in  evicting-  the 
defendant,  he  is  entitled  to  judgment  over  against  both  plain- 
tiffs and  defendant  in  the  execution  under  which  the  slaves 
were  seized,  sold  and  purchased.     C.  Pr,  art.  711. 

Th,  SUdellj  for  the  warrantors,  Denniatoun  dt  Co.,  ioBisied 
that  the  plaintiffs  had  not  made  out  such  a  case  as  would  en- 
title them  to  recover  against  a  title  derived  from  the  manhal's 
sale.     C.  Pr.  44. 

2.  He  maintained  that  parol  testimony  was  improperly  ad- 
mitted to  prove  the  heirship  of  the  plaintiffs  and  of  their  claim 
to  said  slaves  by  inheritance ;  and  the  will  of  their  grand-fa- 
ther from  whom  their  mother  is  said  to  have  received  the  alave 
Celestine,  does  not  recite  or  make  mention  of  any  such  slave, 
and  this  defect  cannot  be  shown  by  parol  testimony.  There  k 
also  a  discrepancy  between  the  written  and  parol  pro(^  in  re- 
lation to  the  plaintifl&'  claim. 

3.  The  judgment  is  erroneous  as  regards  the  warrantors 
under  the  article  711  of  the  Code  of  Practice,  and  should  be 
corrected  and  made  conformable  to  it« 

Simon,  J.  delivered  the  opinion  of  the  court* 

This  case  having  been  remanded  for  further  proceedings, 
see  13  La.  Rep.,  17;  the  lower  court,  according  to  the  instrac- 
tions  of  this  court,  permitted  the  plaintiffs  to  introduce  parol 
evidence,  to  prove  the  execution  of  the  act  of  settlement  of  the 
estate  of  Francois  Chauvin  Delery,  and  to  show  that  the  dave 
Cehstine,  by  them  claimed,  is  the  same  that  was  inherited  by 
the  plaintiffs'  mother  from  her  father.  The  defendant  took  a 
bill  of  exceptions,  and  judgment  having  been  rendered  in  favor 
of  said  plaintiffs,  said  defendant  and  his  warrantors  appealed. 

The  additional  evidence  adduced  before  the  inferior  conrt. 
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establishes  that  the  act  of  settlement  was  executed  on  the  first  Ei.rrKas    Dis. 
of  July,  1823  (day  of  its  date),  that  the  slave  Celestine  claimed  *      -L 

by  plaintiffs,  is  the  same  that  was  given  to  their  mother  by  her  *''**'"'■  ■"■« 
father  at  the  time  of  her  marriage  with  Louis  Qu^rin ;  that  ■a«kkbiw. 
said  slave  was  then  12  or  14  years  old ;  that  plaintiffs'  mother 
got  possession  of  said  slave  in  1810,  and  kept  her  in  her  said 
possession  until  her  death.  That  the  plaintiffs  are  her  heirs. 
That  Celestine  remained  in  the  possession  of  Louis  Gu^rin  and 
of  the  heirs  of  his  deceased  wife  until  said  Louis  Gu^rin  failed; 
and  that  said  slave  has  a  child  named  Fanny.  It  is  also  shown 
that  Celestine  is  the  same  slave  that  was  sold  by  the  marshal 
of  the  United  States ;  and  is  the  same  one  valued  in  the  act  of 
settlement  at  $600. 

This  cause  is  now  before  us  on  its  real  merits,  and  we  shall 
therefore  proceed  to  examine  all  the  various  grounds  upon 
which  the  defendant  and  his  warrantors  attempt  to  resist  the 
plaintiffs'  claim,  and  endeavor  to  maintain  the.  title  which  was 
transferred  to  the  said  defendant  by  the  adjudication  made  to 
him  by  the  marshal  of  the  United  States.     They  contend  : 

1.  That  there  is  no  competent  proof  of  the  heirship  of  the 
plaintiffs ;  as  the  only  proper  and  legal  proof  of  such  heirship 
is  the  mortuary  proceedings  of  their  deceased  parent. 

52.    That  parol  evidence  was  improperly  admitted  of  the 
-  slaves  in  question,  having  been  donated  to  plaintiffs'  mother, 
inasmuch  as  the  will  of  Francois  Chauvin  Delery  does  not  re- 
cite the  names  of  any  of  the  slaves  therein  stated  to  have  been 
formerly  given. 

3.  That  Fran9ois  Chauvin  Delery,  by  his  will,  mentions 
eighf  children  as  his  heirs  and  universal  legatees,  whilst  only 
seven  are  recited  in  the  act  of  partition  or  settlement  of  his 
succession. 

4«  That  all  the  heirs  and  parties  to  the  act  of  partition, 
whose  names  are  therein  recited,  did  not  sign  it. 

5.  That  said  act  is  an  act  under  private  signature,  which 
never  was  registered  according  to  law ;  and  is  not  valid  against 
bona  fide  purchasers  and  creditors. 
76        VOL.     xvfti. 


694  CASES  IN  THE  SUPREME  COURT 

Eartirf    Dis.      ^*  That  the  plaintiflfs  have  not  made  out  their  title  to  thi 
V*"^  IS41.    g]^yQ  Cclestine;    and  that  the  identity  of  the  slave  Fanny  b 

ouBiiiH's  HEIR*  not  satisfactorily  established. 
BAeiTKiuEs.        I.  The  testimony  introduced  to  prove  the  heirship  of  the 
Hcinhip  may  plaiDtiffii  was  not  objected  to  in  the  court  below ;  and  although 

parofevUienw  ^^  ^  ^^^^  ^^^^  ^^^^  registers  of  marriages,  births  and  deaths  are 

when  it  floes  not  hiffher  and  more  proper  evidence  than  proof  by  witnesses,  yet 

appear,  or  18  not  .  *  ,  . 

shown,      there  thc  existence  of  the  former  will  not  be  presumed,  as  it  must  he 
of     marnagca,  positively  proved  that  such  registers  or  other  proceedings  do 
IShs  in  Ji\^  exist.     1 1  Martin,  718  ;  8  Martin,  N.  S.,  269.     ' 
Utt^     ...  '^^      II.  This  is  one  of  the  legal  points  which  were  the  subject 
be     presumed,  of  the  decision  of  this  court  reported  in  13  La,  Rep,  17  ;  and 

as   it  must    be.,,  .,  ...  -ix-i^- 

positively  prov-  we  fuIly  concur  m  the  opmion  then  pronounced.  It  is  obviou? 
register  docs  ^^^*  ^^  parol  evidence  complained  of  does  not  go  to  establish 
^^^''^Parol  *-  ^  *^^^^  ^^  ^  donation  by  parol,  but  merely  to  identify  a  slave 
dence  will    be  which  was  inherited  by  plaintiffs'  mother  from  her  father's 

icceiyed  to  . 

identify  a  slave  estate,  and  to  show  the  fact  of  said  slave's  having  been  put  in 
ritcd  by  the  ^^^  possessiotf  and  kept  by  her  a^part  of  the  inheritance.  Such 
it**^m  "her  ^^^'  ^  independent  of  the  act  of  partition  and  settlement  which 
father's    estate,  ^as  subsequently  passed  between  the  heirs,  as  her  said  posses- 

and  to  show  her    .  .  . 

pofsesdon     of  sion  was  far  anterior  to  the  execution  of  the  said  act,  and  com- 

said     slave     as 

i«rt  of  the  in-  nienced  in  1810,  at  the  time  of  her  marriage  with  the  plaintiffs' 


tmrt 
liei'itance. 


father,  who,  after  her  death,  became  their  tutor  and  never  had 
in  himself  any  right  or  title  to  thc  property  in  dispute.  It  is 
true,  that  the  will  of  Francois  Chauvin  Delery  recognizes  thai 
he  gave  a  female  slave,  valued  at  $600,  to  each  of  his  married 
children,  in  advance  of  their  shares  in  his  succession,  en  avati- 
ccment  cVhoirie,  and  that  those  slaves  are  not  named  in  the 
said  will ;  but  this  does  not  constitute  the  real  and  only  title 
under  which  the  plaintiffs  are  entitled  to  claim  the  slaves  in 
question  ;  it  is  on  their  right  of  inheritance  in  representation 
of  their  deceased  mother,  to  whom  the  slave  Celestine  was  de- 
livered by  her  father  in  advance  of  her  rights  to  his  future  sue 
cession,  that  their  title  is  based,  and  in  such  a  case,  we  under- 
stand that  proof  of  the  right  to  inherit,  and  of  thc  identity  of 
thr  property  inherited,   is  all  that  can  be  required  to  show  that 
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the  litlc  of  the  author  is  vested  in  the  heir.     12  Mariin,  049.  Easterh    Ois. 
Indeedy  it  may  often  happen,  that  an  individual  who  is  legally  *      .J!- 

called  to  the  succession  of  another,  accepts  it  absolutely,  and  '*^»»i»'«  ««»• 
puts  himself  in  possession  of  the    property  thus  inherited;     baoss&ibs. 
without  being  able  to  show  any  other  written  proof  of  his  title 
but  the  ex  parte  inventory  which  he  has  caused  to  be  made ;  dcnee  »  admjs- 
and  in  such  a  case,  if  no  inventory  has  been  made  (this  is  not  property    of  a 
necessary  in  all  cases),  how  could  he  show  his  title  to  such  or  JSJJS"**by  *an 
such  specific  property,  if  he  was  not  to  be  allowed  to  prove  by  ^®**'  JJ^*^**  •*•!" 
parol,  after  having  established  his  right  to  inherit,  the  identity  right  to  inherit; 
of  the  property  inherited  ?     In  the  case  of  slaves  born  on  a  slaTcs  bom  on 
plantation,  how  could  the  owner  prove  his  tide  to  them  in  any  ^^^  Sj^'ot^ 
other  manner  but  by  parol,  that  is  to  say,  by  identifying  such  ^°^'*^5ti*^  "*^ 
slaves  as  being  born  in  his  possession  ?     We  think  the  defend* 
ant  has  carried  his  objection  too  far :  the  rule  is  that  all  sales 
(every  transfer)  of  immoveable  property  and  slaves  must  be  in 
writing  ;  La.  Code,  Arts.  2255,  2415  ;  and  that  parol  proof  of 
ownership  or  title  to  such  property  cannot  be  admitted,  unless 
the  object  of  the  evidence  is  to  establish  possession  and  thctt 
the  plaintiff  acquired  the  property  by  inh&ritance.     It  is  clear 
then,  that  the  rule  is  not  applicable  to  the  present  case,  and  that 
the  right  of  the  plaintifis  to  the  slaves  by  them  claimed  being 
founded  on  their  right  of  inheritance,  the  evidence  by  them  of- 
fered was  legally  admissible.    The  circumstance  of  there  being 
a  will  and  an  act  of  partition,  in  which  the  slave  is  not  named, 
cannot  afiect  their  right  of  recovery!  as  without  those  acts,  the 
plaintifis  would  not  be  precluded  from  establishing  the  same 

facts. 

III.  The  defendant  ought  to  have  shown,  that  the  eight 
children  mentioned  in  the  will,  were  in  existence  at  the  time  of 
the  death  of  the  plaintiffs'  ancestor,  in  order  to  establish  this 
point. 

IV.  The  view  we  have  taken  of  the  second  ground,  renders 

m 

ihe  examination  of  this  question  unnecessary  :  the  act  of  par- 
lition  or  scltlement  objectud  to,  cannot  add  anything  to  the 
[)1  liiilins'   li^'ht.   nor  can    it   ndbci  it  ;    it  solves  only   Jo  jihow 
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EAvmur    Dtb.  that  the  plaintiffs  have,  by  collation,  accounted  to  their  co-heiis 

Jtmg,  ^^^  fQj  lY^Q  value  of  the  slave  inherited  by  their  mother. 
•irxBiii*!  BnM  V.  The  ^rt.  3242  of  the  La.  Code  is  not  applicable  to  this 
BAoiTBHxss.  ca&o :  the  defendants  cannot  pretend  to  be  creditors  of  the 
plaintifis'  ancestor,  nor  can  they  maintain  to  have  purchased 
the  slaves  in  question  from  the  same  person  and  under  the 
same  title.  Moreover  the  plaintiffs  and  their  mother  had  bees 
in  possession  of  said  slaves  since  1810,  at  which  time  Celestine 
was  really  delivered  to  their  said  mother ;  whilst  the  act  com- 
plained of  was  only  executed  in  1823. 

VI.  From  the  evidence  adduced  by  the  plainti&,  we  are  of 
opinion  that  they  have  completely  made  out  their  case,  and 
that  the  slave  Fanny  has  been  satisfactorily  identified  to  be  the 
child  of  the  female  slave  Celestine. 

With  regard  to  the  judgment  rendered  by  the  lower  court  in 

favor  of  the  defendant  Bagneries  against  his  warrantors,  we 

think  it  is  correct,  except  that  the  interest  on  the  amount  of 

said  judgment  should  run  from  the  27th  of  November,  1834, 

and  not  from  the  18th  of  October  previous,  and  that  instead  of  ^ 

ordering  the  said  amoiyit  to  be  first  recovered  of  the  creditors, 

said  judgment  should  have  been  in  conformity  with  the  711/A 

Article  of  the  Code  ofPractiee^  to  wit :  "  if  the  purchaser  has 

been  evicted  from  the  thing  adjudged  to  him,  on  the  ground 

Where  the  that  it  belongs  to  another  person  than  the  party  in  whose  hands 

Ser  execudoD  is  ^^  ^^  taken,  he  shall  in  that  case  have  his  recourse  for  reim- 

entiU^'tojudg!  l>^^irsement  against  the  seized  debtor  and  the  seizing  creditor; 

meat    over   a- tut  upon  the  Judgment  obtained  jointly  for  that  purpose,  the 

debtor  and  9€iZ'  purchaser  shall  first  take  execution  against  the  debtor,  and 

inr  creditor,  on  ^i.-/.i  .  «ii« 

his  warranty,  upon  the  return  of  such  execution,  no  property  found  j  then  he 
ticlc  zii^f  the  ^^^  ^®  *t  liberty  to  take  out  execution  against  the  creditor." 
tice^  he  ^i#J  ^*  ^  *^^^  perfectly  clear,  that  the  defendant  must  first  proceed 
kr9t  take  out  against  Louis  Qu^rin,  and  that  he  cannot  take  out  his  execu- 

ni9      execution    . 

agHinst  the  for-  tion  agamst  Dennistoun  &  Co.,  until  from  the  return  of  the 
retam  of  nulla  ^^^  ^^^^  1*  IS  ascertained,  that  no  property  has  been  found  to 

latter.  It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadg^ 
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meat  of  the  Parish  Court  he  affirmed  with  costs,  with  this  mo-  Eastskit   Dis. 
dification  :  that  Z^non  Bagneries  do  recover  of  Louis  Gu^rin,  '       J_ 

Alexander  Dennistoun,  John  Dennistoun,  William  Wood,  bowmaw, 
Robert  Dick,  William  Craig  Mylne,  and  Murfay  Mercies  wark, 
Thompson,  in  Bolido^  the  last  named  six  persons  composing 
the  firm  of  A.  &,  J.  Dennistoun  db  Co.,  the  sum  of  thirteen 
hundred  dollars,  with  five  per  cent,  interest  per  annum  thereon 
from  the  27th  of  November,  1834,  until  paid,  and  the  costs  of 
this  suit  in  the  lower  court  only ;  and  that  the  execution  of  this 
judgment  be  stayed  as  against  A.  &  J.  Dennistonn  &,  Co.,  un- 
til the  return  of  the  execution,  which  is  first  to  be  issued  by  said 
defendant  against  Louis  Gu^rin  according  to  law ;  the  costs  in 
this  court  to  be  borne  by  the  defendant. 


BOWMAM  V9.  WAR£.« 

AYFIAl  FKOX  TBB  COCHT    Of  TBB  FIRST  JUUICIAL  DISTIIICT. 

In  a  redktbitory  aedon  for  the  rtttciaaon  of  the  sale  and  refbnding  the  priee,  an 
^ffer  to  return  the  slaTes,  is  soAoient  if  it  be  rgeeled ;  as  there  is  then  no 
neeessitj  of  making  an  actual  tender* 

Where  a  bill  of  exceptions  taken  to  the  charge  of  the  judge  to  the  jorj,  does* 
not  state  any  specific  proposition  on  which  the  charge  was  predicated  and  ob- 
jected to,  this  court  will  assume  that  the  judge  a  quo  did  his  duty. 

This  is  a  redhibitory  action  to  rescind  the  sale  of  a  negro 
woman  and  her  two  small  children  on  the  ground  of  redhibitory 
defects  and  diseases  in  the  woman,  and  to  recover  back  the 
price  paid.  The  plaintiff,  Mrs.  Bowman,  alleges  she  purchas- 
ed said  slaves  for  the  price  of  f  1800,  shortly  after  they  had 
been  brought  from  Mississippi  by  the  defendant,  and  she  has 

*JuDOB  Gasulvd  did  not  join  in  this  opinion^  being  related  to  the  original 
owner  of  the  daves. 
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Kastrhn    Di8.  discovered  that  the  woman  is  af&icted  with  chronic  rheumatism 

June,  18  1.    '^  ^Y^^  ancles  and  wrists  to  such  a  de^ee  as  to  render  her  per- 

Bo«ni4ir,      fectly  useless ;  and  especially  so  inconvenient  and  worthless 

wABE.        that  had  she  known  it,  she  would  not  have  purchased.   .She 

alleges  she  has  tendered  said  slaves  back  again  to  said  Ware  on 

condition  of  refunding  the  price,  and  is  now  ready  to  deliver 

them  up,  but  that  he  refuses  to  comply  with  her  request.     She 

prays  that  said  sale  be  rescinded,  the  price  refunded,  and  the 

defendant  decreed  to  pay  damages. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  submitted  to  a  jury  on  a  mass  of  evidence 
taken  in  relation  to  the  existence  of  the  redhibitory  defects 
alleged. 

There  was  also  evidence  of  an  offer  made  by  the   plaintiff 
through  an  agent  to  the  defendant  to  take  back  the  slaves  in 
question  and  refund  the  price,  which  he  declined  ;  observing 
that  he  was  acting  for  the  original  owner  who  resided  in  Mis- 
sissippi. 

There  was  a  verdict  and  judgment  rescinding  the  sale,  and 
for  the  return  of  the  price  paid  for  said  slaves,  and  the  defen- 
dant appealed. 

PottSy  for  the  plaintiff  urged  the  affirmance  of  the  judg- 
ment. 

C.  M.  Jonesj  for  the  defendant,  contended  that  the  plaintiff 
could  not  recover,  because  there  was  not  such  a  tender  of  the 
slaves  made  in  writing  with  notice,  as  is  required  by  law,  which 
is  a  condition  precedent  in  an  action  for  the  rescission  of  a 
sale.  Janin  vs.  Franklin,  4  La.  Rep.,  198;  Pothier  on  Ob., 
part  3,  ch.  1,  art.  8,  de  la  conBignation^  ^c;  C.  Pr.,  arts.  404 
to  418. 

2.  The  judge  a  quo  erred  in  refusing  to  instruct  the  jury 
on  the  subject  of  a  tender  in  such  cases  as  this,  and  in  act- 
ing as  he  did. 

3.  The  verdict  of  ihe  jury  is  not  supported  by  the  evidence. 
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and  is  not  entitled  to  much  weight  in  this  case,  as  nearly  all  Eastern    Dis. 
the  evidence  was  taken  by  written  deposition^  *      —1 , 

BOWJUAN, 

Martin*  J.  delivered  the  opinion  of  the  court.  '^*- 

*^  WARE. 

The  defendant  is  appellant  from  a  judgment  in  a  redhibitory 
action,  setting  aside  the  sale  of  a  female  slave  and  her  two 
children. 

The  defence  in  this  court,  relates  to  the  want  of  a  tender  of 
the  slaves.  The  petitioner  alleges  that  she  tendered  said  slaves 
back  to  the  defendant  on  condition  of  refunding  the  price,  and 
is  now  ready  to  deliver  them  back  on  tjie  terms  aforesaid. 
This  is  certainly  a  sufficient  allegation.  A  witness  has  sworn 
that  at  the  request  of  the  plaintiff  he  called  on  the  defendant 
and  stated  to  him  the  defects  in  the  slave,  of  which  she  com- 
plained ;  and  further  stated  to  him  that  she  would  not  keep  the 
slaves,  but  insisted  on  returning  them  and  rescinding  the  con- 
tract. The  defendant  said  he  could  not  do  this,  as  he  was  act- 
ing for  a  person  in  Mississippi ;  but  that  he  would  give  other 

« 

slaves  in  exchange  at  certain  prices,  which  the  plaintiff  de-  ^ 

clincd. 

At  the  trial  the  plaintiff's  counsel  entered  on  the  minutes  of 
the  court  and  prayed  that  it  be  made  a  matter  of  record,  that 
"  he  then  tendered  a  re-conveyanee  of  the  slaves  in  question, 
together  with  an  offer  to  pay  all  costs  up  to  that  time."  This 
was  refused  by  the  defendant's  counsel,  as  it  should  have  been 
made  before  the  institution  of  the  suit. 

We  are  of  opinion  that  the  testimony  fully  establishes  the 
allegations  of  the  petition,  so  far  as  it  became  necessary  to  iDaredbibiton 
support  a  redhibitory  action.     In  the  case  of  Janin  vs.  Frank-  rescission  of  the 
lin,  4  La.  Reports,  198,  the  judge  who  was  then  the  organ  of  ?a^e  and  refund- 

r         ^  ^  J       o  e>  ine  the  price,  an 

this  court,   said,  that  "  until  the  vendee  offers  to  return  the  ^J^f^  to  return 

the  slaves  is  siit— 

slave,  he  cannot  have  an  action  for  the  price."     When  the  ficicnt  if' it  be 
vendor  rejects  the  offer,  there  is  no  necessity  of  bringing  the  ih^u  thenno 
slave,   and  making  an  actual  tender  to  him.     This  would  be  jjf^^'j^*^' °jJ^{JJ*J 
always  useless,  and  very  often  extremely  inconvenient.     The  tomlor. 
vendor  and  vrndoo  of  the  slave  may  be  at  a  jrreat  distance  from 
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EAaTKiiK    Dm.  each  other.     The  fonner  cannot  say  that  no  opportanity  has 
*       -1—  been  afibrded  to  him  to  accept  what  he  had  declared  his  un- 


BowMAK,  willingness  or  inability  to  receive.  In  the  present  case  the 
wARi.  Tendor  declared  that  he  was  acting  for  a  person  who  resided  in 
another  State ;  that  he  had  other  slaves  which  he  would  give 
in  exchange  at  a  certain  price  ;  but  that  he  should  not  rescind 
the  contract.  On  this,  it  appears  to  us,  the  plaintiff  might 
well  institute  her  action. 

When  the  case  came  on  for  trial,  the  plaintiff's  counsel   ex 

dbundanti  cauteld^  made  what  is  called  a  tender  to  the  adverse 

counsel,  which  he  refused.     It  does  not  appear  necessary  to 

Where  a  bill  ®^P'^ss  any  opinion  on  this  matter. 

of     exceptions      Ouf  attention  has  been  called  to  a  bill  of  exceptions  taken 

taken     to     the  /»,,., 

charge  of  the  by  the  defendant*3  counsel  to  the  refasal  of  the  District  Judge 
]nrj,  does  not  ^0  instruct  the  jury,  or  give  certain  charges  in  relation  to  the 
p?opoiitlSr  M  question  before  them.  As  the  bill  of  exceptions  does  not  state 
vrhich  the  any  specific  proposition,  on  which  the  instructions  or  charges 
dicAted  and  ob-  required,  were  predicated,  we  are  unable  to  test  the  correctness 
court  will  as-  of  the  decision  of  the  judge  a  quo  in  refusing  them.  We  mnst 
Judge  a  quo  did  therefore  assume  that  he  did  his  duty. 

his  duty.  q^  ^Yie  merits,  the  case  was  tried  by  a  jury ;  and  their  ver- 

dict is  clearly  supported  by  the  evidence  before  them  and  ought 
not  to  be  disturbed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg' 
ment  of  the  District  Court  be  affirmed  with  costs* 
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APPEALi 

i.  An  appeal  lies  from  the  appointnieDt  of  a  ArtiVt  tettunenlAiy  ezeeutOr  by 
the  Jvdge  of  Probatei  i  alio  from  the  appointment  of  ayndibt  and  enrators  of 
VMMit  estates. State  ts.  Judge  of  Probatet  of  J^eto-Orimm,  SOS 

S.  0unnget  for  a  frivoloos  appeal  eannot  be  allowed  when  th^  dismiaaal  of 
the  appeal  U  inauted  on  by  the  appellee. \Mtny%,AmoueL  437 

3;  The  appeal  will  be  dinmiBied  wlien  the  record  ii  iooomplete  and  contains 
nothing  for  the  eonrt  to  act  on. k...» ib, 

4i»  Thfi  appellant  6rom  a  judgment  dissolting  an  iiganotion  obtained  against  an 
order  of  seisure  and  sale  cannot  take  a  suspensive  appeal^without  giving  security 
M  in  other  cases  of  such  appeals^  securi^  for  costs  is  not  sufficient 

SuUe  vs.  Judge  of  the  third  DUtrict,  444 

5.  The  article  740  of  the  Code  of  Practice  is  an  exception  to  the  rule,  require 
ing  security  in  obtaining  an  iqjunctibn  to  stay  an  order  of  seizure  and  sale,  but 
evly  applies  to  that  class  of  case^ »5. 

6.  Damages  for  a  frivolous  i^peal  will  not  be  given  when  it  does  not  appear 
the  party  has  suffered  any  from  the  delay. McCabe  vs.  Genteo^    31 

7.  An  appeal  from  a  judgment  not  signed,  will  be  dismissed. 

ItotottetaL  vs.  Bmolea,  .30 

8.  Appeal  solely  for  delay  and  judgment  affirmed  with  the  maximum  of  dam- 
ages.  Verret  et  aLr9,  Clofti,    36 

9.  Appeal  dismissed  for  want  of  the  liieans  to  examine  the  ease  on  its  merits. 

TUtenyn,JHkrrifield.  5t^ 

ATTACHMENT. 

1.  An  attaching  Creditor  cannot  avail  himself  of  any  complaint  ot  claim,  hi« 
debtors  might  have  on  a  third  party  for  damages,  on  aecount  of  unusual  delay 
in  a  voyage.    Until  they  complain  the  plaintiff  cannot  attach  their  aedon  for    ' 
damages. Xe^vs.  Walker  etoL      1 

8.  An  attachment  levied  on  the  two  thirds  interest  of  the  debtor  in  the  eaigo, 
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oannot  aTail,  unless  there  is  a  $urphtaf  after  paying  all  the  eharges  and  losses  on 
the  Teasel  and  oargo. Leefe  vs.  Walker  ct  aL       t 

3.  A  sale  of  a  stock  of  goods,  although  by  notarial  act,  when  shown  to  be  in 
fraud  of  creditors,  will  not  exempt  them,  eren  in  the  vendee's  possession,  from 
bona  fide  attaching  creditors  of  the  vendor. Meeker  &  hev^  vs.  Eay%  etoL    19 

4.  An  attachment  is  dissolved  on  bonding  the  property  attached.  The  plain- 
tiff  then  looks  to  the  bond  and  not  to  the  properly  to  s^^isfy  his  demand.  If  he 
fails  in  his  suit  the  bond  is  discharged.-  • .  - Dorr  et  al.  vs.  Kershaw  ei  oL    57 

5.  So  a  third  person  claiming  property  attached  and  bonded  cannot  inter- 
vene in  the  suit  between  plaintiff  and  defendant.    He  must  look  to  the  person 

tn  possession  of  the  property. * i6- 

6.  Where  cotton  is  shipped  to  consignees,  who  are  entitled  to  a  right  of  pri- 
vilege so  that  the  consignor  or  owner  could  not  take  it  out  of  their  hands,  At« 
creditor  cannot  attach  it  in  their  hands. PoraeU  vs.  Mken  &  Gwnin  et  aL  581 

7.  So  where  the  defendants  gave  an  order  on  their  attorneys  to  pay  over  the 
proeeeds  of  eertain  cotton,  which  they  Ind  attached  to  the  intonrenors,  to  be 
credited  in  their  (defendants*)  aeeoont,  it  is  good  againM  subsequeat  attadiwg 
creditors. * ib* 

8.  Chriand,  J.  disHmliii^.  It  is  not  shown  that  the  intervcBors  made  apy  ipe» 
dfic  advance  Oh  the  13  bales  of  cotton,  and  are  therdEbre  not  entitled  to  a  privi- 
lege under  the  artlole  M14  of  the  Code;  oonioquently  the  plaintiff's  attachment 
oug^t  to  hold  the  eotton • ib. 

9.  The  act  of  1826  which  declares  that  in  eases  where  the  debt  is  boC  yet  due 
and  the  creditor  swears  his  debtor  is  about  to  remove  his  property  out  of  the 
State  before  said  debt  becomes  due,  ''an  attachment  may  issue,"  does  not  applj 
to  steam-boats  and  vessels,  which  from  their  nature  must  necessarily  be  taken 
from  the  State  in  their  regular  business, RwneUet  aL  va.  9fti$mL,  367 

10.  "Where  an  amended  petition  was  filed,  wi&  a  new  affidavit  and  bond,  eor- 
recting  the  name  of  the  defendant,  but  no  new  order  of  attachment  was  grwiteds 
Ikldy  that  the  attachment  issuing  thereon  is  a  nullity. IHtrdee  vs.  Cecke.  482 

BANK  DIRECTOR. 

1.  The  provision  in  the  charter  of  the  Louisiana  State  Bank  that  two  thirds  of 
the  6  directors  on  the  part  of  the  State,  and  two  thirds  of  the  18  elected  by  the 
stockholders,  only  shall  be  re-appointed  and  re-elected  annuafftf^  aj^plies  to 
each  class  separately ;  so  as  to  obtain  an  annual  renewal  of  one  third  of  the 
whole  board. Jerdy  vs.  Hehrard  ei  aL  455 

S.  The  restriction  in  the  charter  confinea  the  t«-*ppointment  and  re-eleetion 
to  taro  thirds  of  the  former  board ;  and  directors  formerly  appointed  by  the  go- 
vernor and  left  out,  are  inel^ble  to  come  in  as  new  members,  elected  by  the 
stockholders. ih. 

3.  If  a  director  is  ejected  ae-ineUgiblet  the  next  highest  on  the  list  voted  fir 
but  left  out,  is  not  entitled  to  his  seat    A  new  election  must  tike  plaee. t&« 
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BATTURE. 

1.  The  right  to  future  alluvial  formation  or  hatture  is  a  vested  right  inherent 
in  the  property  itself,  and  forms  an  essential  attribute  of  it;  resulting  from  na- 
tural law  in  consequence  of  the  local  situation  of  tiie  land  to  which  it  attaches. 

Municipcdity  JVo.  2  vs.  Orleans  Cotton  Preot.  123 

2.  Cities  may  acquire  jure  aUwoionia^  but  it  must  be  as  owner  of  the  front,  or 
as  riparian  proprietor  I  for  the  alluvion  is  hut  an  accessory  to  the  principal  estate 

or  land. »d. 

3.  There  is  nothing  in  the  Roman  law  which  restricts  the  rig^t  of  alluvion  to 
particular  localities  or  portions  of  land,  having  particular  names;  but  the  right 
depends  on  the  question  whether  the  land  had  fixed  and  invariable  limits,  or  a 
natural  boundary  on  one  side  by  a  water  course. ib^ 

4.  The  Jesuits'  plantation  out  of  which  the  Iocub  in  qm  arises  was  originally 
entitiedto  the  alluvion  or  hatture  in  its  front  The  mere  act  of  incorporation 
of  the  city  in  1805,  changing  the  name  of  this  property  from  ruraZ  to  urban, 
neither  made  the  city  a  front  proprietor  so  as  to  acquire  jure  alliemomSf  or  de- 
prive the  fix>nt  lots  of  the  right  to  such  accretion. -    ib, 

5.  The  onus  or  burden  consequent  on  the  right  of  alluvion  is  natural,  not 
civil ;  it  is  a  risk  arising  from  the  exposed  situation  of  the  land,  not  the  expense 
of  making  embankments;  for  Uie  right  of  alluvion  exists  on  streams  which  do 
not  overflow. ib. 

6.  The  public,  through  the  agency  of  the  corporation,  has  the  sole  use  of  the 
levee  and  hank  of  the  river ;  and  the  front  proprietor  cannot  extend  the  levee 
without  the  consent  of  the  corporation,  which  in  the  meantime  has  tiie  right  to 
make  all  improvements  for  rendering  it  useful  to  the  public  and  favorable  to 
commerce. ib. 

7.  The  French  government  in  laying  out  the  ancient  city  of  New-Orleans,  left 
an  open  space  between  the  front  row  of  houses  and  the  river,  marked  guai  on 
the  plan,  which  was  a  dedication  of  this  space  to  public  use,  and  it  became  there- 
by a  locu8 pubHcua. ib. 

8.  If  in  laying  out  the  faubourgs,  the  ancient  proprietors  of  those  riparian 
estates  had  left  an  open  space  between  the  front  street  and  the  river,  miu'king  it 
as  a  public  place  on  the  plan,  it  would  have  asiovnted  to  a  dedication  if  ac- 
cepted by  the  public. •    t^. 

9.  But  none  of  the  plans  show  any  indication  of  Madame  Delord  and  her  ven- 
dees, having  ever  dedicated  the  front  qf  her  property  on  the  river  to  public  usei 
on  the  contrary,  she  continued  to  exercise  acts  of  ownership  as  a  riparian  pro- 
prietor, and  was  required  by  the  city  ordinances  of  1830  to  keep  up  the  levee  in 
front  as  such. ib» 

10.  Garland,  J.    The  right  of  alluvion   is  not  based  exclusively  on   the 
principle  of  being  subject  to  the  expense  and  burden  of  keeping  up  roads 
—itnd  levees.    The  Roman  Jurists  say  it  it  a  mode  of  acquiring  property  by  natu- 
ral law ;  tliat  it  is  just,  the  advantages  of  the  thing  should  belong  to  him,  who 
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•apports  its  disadvuitages. Mumdpa&ty  JVb.  8  vs.  Orl^ant  Cotton  I*r€9»,  |9¥ 

11.  The  plan  of  Madame  Delord,  leaviDg  an  open  space  between  nev  leree 
street  and  the  river,  was  not  a  dedication  of  diis  space  to  puUie  use.  There 
wftf  nothin^^  marked  or  written  on  it  indicating  an  intention  so  to  dedicate  H.  •  •  •    sft« 

12.  There  is  no  particular  form  necessary  to  a  dedication  of  land  to  pnhlie 
^ite.  But  it  requires  the  assent  of  the  owner  and  the  bet  of  its  being  used  fior 
the  purposes  intended.*  .....| ».••% » ib- 

13.  Martin^  J.  ditoenUng,  Where  the  plan  of  a  city  or  fiiubourg  fronting  on 
a  navigable  river  or  the  sea,  has  an  open  q>ace  between  the  front  row  of  houaea, 
or  street,-and  the  water,  it  becomes  part  of  the  port ;  and  it  is  a  locu»  ptMevo^ 
dedicated  to  public  uses,  without  any  other  deaignation  whatever. jft. 

14.  The  battnre  which  formed  in  front  of  the  fiiubourgs  of  the  city  of  Kev- 
Orleans,  after  their  incorporation  with  the  city,  became  the  property  of  the  oty 
and  not  of  the  front  proprietors. ib, 

15.  In  countries  governed  by  the  civil  law,  the  ports  or  landing  places  of  ci- 
ties situated  on  navigable  rivers,  lakes  or  the  se^,  are  loci  puhSd  in  whidi  indi- 
viduals have  no  right  of  property • ib» 

16.  The  plans  of  &ubourgs  Delord  and  Saulet,  laying  off  these  plantationa 
into  city  lots  and  squares  divested  the  owners  of  all  interest,  except  in  the  lots 
.and  squares  sold  to  individuals,  fiic.  All  the  rest  was  dedicated  to  the  public 
The  land  or  space  between  new  levee  street  and  the  river  became  a  locuo  puU^ 
ctu  destined  to  the  puhUe  use.  The  dedication  required  no  further  evidence 
than  the  plan  and  the  use  of  these  places  by  the  public. jft, 

17.  The  use  of  the  batture  outside  of  the  levee  is  vested  in  the  public,  but  the 
owpership  or  tide  to  the  soil  is  vested  in  the  front  proprietors  of  lots,  or  land  to 
which  the  batture  attaches  or  forms. PuUey  k  Hrwin  vs.  Mumoipality  ^o.  8,  998 

18.  The  corporation  or  municipality  is  the  administrator  of  the  ^atture  for 
the  use  of  the  public,  outside  of  the  levee ;  and  have  the  right  of  taking  eartii 
for  the  cpnstruetion  of  wharves  for  the  public  use  on  the  batture,  along  its  whole 
extent  within  the  corporate  limits  of  the  city ;  and  idso  for  improvii^  the  port 
and  the  streets,  and  avenues  leading  to  it •  i  • .  . « r ib. 

BILLS  AND  NOTES. 

1.  The  holders  of  a  negotiable  note  receiving  it  without  any  notice  of  the  con-. 
ditions  and  equities  between  the  original  parties,  and  having  paid  a  foil  eonai- 
deration  therefor,  they  will  recover  notwithstanding  it  was  given  to  the  payees 
on  certain  conditions  not  then  fulfilled. 

Van  Pelt  h  Fowler  vs.  Eagie  Insurance  Comptmy  et  aL    Bi 

Q.  The  endorser  of  a  note  has  no  right  to  enquire  whether  the  plaintiff,  in 
whom  the  legal  titie  appears,  was  the  agent  or  real  owner,  unless  by  a  fictitiimia 
fissignment  he  is  about  to  be  deprived  of  his  defence  against  the  true  owner. 

JtGtaine  vs.  Perffttson^    93 

S,  Th^  endorsee  or  holder  of  a  note  who  t^kes  it  after  maturity,  holds  it 
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jeet  to  ail  the  equities  esisting  between  the  original  parties. 

StetwH  ts.  8tackhou9€.  119 

4.  So  where  S.  makes  lus  aeeommodation  note  to  D.  to  enable  him  to  rais^ 
lands  with  an  nnderstanding  that  the  latter  was  to  pay  it,  if  he  used  it ;  and  he 
passed  it  to  the  plaintiff  after  it  raaa  due,  in  his  action  to  recover  of  the  maker 
he  was  non-suited. lA. 

6,  The  protmae  to  endorse  a  note  made  payable  to  the  defendant,  proved  by 
parol  evidence,  is  sufficient  to  authorize  a  recovery,  although  he  refused  to  put 
his  name  to  it Leed»  vs.  Boxeman,  117 

6.  Where  the  pleadings  charge  the  plaintiff  with  fraud  and  collusion  as  the 
holder  of  a  note ;  and  the  evidence  shows  its  extinguishment  by  payment,  he  is 
boftnd  to  prove  he  gave  ^  valuable  connderation  for  it  before  maturi^,  without 
mnj  knowledge  of  what  had  passed,  or  he  caniiot  recover. 

MofffUt  vs,  Murray  et  al,  SS7 

7.  Where  the  defendants,  sued  as  drawers  of  a  draft,  plead  the  want  of  due 
notice,  but  admit  it  was  for  accommodation  and  one  of  them  offered  to  give  en- 
dorsed notes  in  payment :  Jleld,  that  the  oniu  prob<mdi  of  their  having  funds 
in  the  hands  of  the  drawees,  devolved  on  them. 

JVtcolet*9  Executor  vs.  CUoyd  et  al,  417 

8.  Under  the  laws  of  Mississippi  tlie  maker  of  a  note  has  the  right  to  oppose 
against  all  subsequent  endorsees,  the  same  equities  and  defences  which  he  may 
have  against  die  original  payee Hermanny  Briggt  h.  Co.,  vs.  HooteeU  et  aL  419 

9.  Where  the  bill  of  sale  of  certain  slaves,  expresses  it  was  for  caih,  and  the 
purchaser  gave  a  note  for  the  balance  of  account  due  the  vendor,  including  the 
price  of  the  slaves:  Held,  that  the  note  and  bill  of  sale  are  of  equal  dignity,  and  no 
other  evidence  being  produced,  that  the  note  was  given  through  error,  the  legal 
presumption  is,  it  is  justly  due,  and  that  no  cash  was  actually  paid  as  stated  in 
the  bill  of  sale • ib- 

10.  Where  the  testimony  is  insufficient  to  show  clearly  that  the  note  endorsed 
by  defendant  was  altered  after  its  execution,  by  adding  the  words  payable  at  the 
<<  Union  Bank"  he  cannot  exonerate  himself  from  his  endorsement 

Oakey  h.  Co,  vs.  Hermen.  435 

11.  The  defendants  sued  as  endorsers,  fiiiled  in  proving  their  defence,  and 
judgment  against  them  was  affirmed. CoU  &  Co,  vs.  Charbormet  et  al.  440 

IS.  Where  a  partner  accepts  a  draft  in  the  name  of  the  firm,  but  which  is  for 
his  individual  benefit,  on  payment  the  other  partner  may  be  subrogated  to  the 
creditor's  rights  and  recover  the  amount  from  his  co-partner. 

HaU\%.  GaietuueetaL  U% 

13.  A  power  of  attorney  with  a  clause,  "  to  make  and  endorse  promissory 
notes  in  her  name,  &c.,"  is  dearly  sufficient  to  authorise  the  endoroement  of 
her  name,  and  she  is  bound  by  the  endorsement  •  •  Ih^four  vs.  Beauregwrd  et  aL,  467 

14.  Great  forbearance  on  the  part  of  the  creditor  to«rardsthe  maker  of  a  note, 
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appears  to  have  ^ren  time  so  as  to  prefilude  hlmsftlf  from,  sning 
Us  reaBedj-  to  the  preiudice  of  the  endorser,  the   latter  cannot 
be  exooerated. F*ortineau  ts.  3o9aicr^  470 


15. 


the  <fawers  of  a  bill  depend  for  its  being  honored  on  the  proceeds 
asaiBii  die  drawee,  then  in  litigation,  and  take  a  receipt  that  it  shall 
a  case  of  dishcHKur,  to  save  costs ;  they  wiU  not  be  considered 
in  the  hands  of  the  drawee  so  as  to  entitle  them  to  notice. 

Bmoit  &  Blanchard  vs.  Their  CredUarw.  59S 


iorta  of  notice  <^  protest  necessary,  so  that  enough 
parties  to  the  bill  of  their  liabili^  and  put  them  on  their 

Barker  vs.   Whitney.  575 

Xocic«  cnv  be  ant  in  two  vajs ;  one  bj  the  holder  to  all  the  other  parties 
-  ^^^<h  will  ennre  to  the  benefit  of  any  endorser  who  pays  it,  in  an  ac- 

r  the  drawer ;  or  the  holder  may  notify  his  imme- 
-xt,  ice;  and  oiie  day  is  allowed  to  each  party  to  depo- 


ficc.. 


1>   C 


is  noc  on  a  biU  though  interested  in  it,  is  not  entitled 
party  a  day  to  send  notice  to  the  party 


k?M-r  ef  a  bai  or  wrte  place  it  in  the  hands  of  his  banker  or  agent 
c«  it.  the  agcns  is  oohr  bound  to  givenoaee  of  the  dishonor  to  his 

W  4?  ^fe'  r^^'ty  next  entitled  to  notice. 

»  a  ^ai  is  prc<<-««?d  and  z>otice  for  the  endorser  sent  to  the  third 

^i.>*=*aei5»c«oaihebai,andheon  the  following  day  deposits  it  in 

^-«<*  ^^  Ve  a«it  to  the  cndorsrr,  the  Utter  will  be 


to 


ib. 


ib 


ib- 


ib' 


^   JL  ^  .-«  Ve 


Vtks 


»  <OGrt-. 


iplete  records  and  append  thereto 
and  disregard  of  these  duties 

J'ayne  r^  I'ojp,     80 


COMMISSION  MERCILAJST, 


XT- A  «^n$s<f*rv  «c 


to  furnish  freight 

thereon,  and  the  freight  was 

contract  fi>r  freight   to 

latter  cannot  chargnefyr  the 

Z-dsdtowra.  T^son.  378 

to  dharge  eonunia- 
he  actnally  obtains 
7>saa  TSL  lAudiam.  380 
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the  commtmit^ ;  although  it  may  entitle  hhn  to  the  price  vhich  he  paid  for  it,  as 
a  charge  in  the  settlement  of  the  oommoni^. 

Cterman  et  ux,  ts.  JSiichoUs  et  aL  361 

COMPENSATION  Of'dEBTS. 

1.  A  debt  exists  from  the  time  it  is  contracted  or  is  due;  and  notfirom  the  date 

of  the  judgment  (m/y,  rendered  thercwn. JSach  ts.  Tmogood  et  aL  414 

2.  So  where  the  plaintifT's  demand  eaasted  anterior  to  notice  of  the  transfer  of 
defendant's  debt  against  him,  it  will  compensate  and  extinguidi  it  as  against  the 
original  ereditor,  notwidistanding  he  transferred  it  to  a  third  person  before  the 
plaintiff  obtained  judgment  on  his  demand. ib* 

CONTINUANCE. 

1.  Where  the  party  takea  his  commission  six  months  before  trial  to  procure 
testimoikj,  and  makes  no  eflfoit  to  obtain  it,  he  has  not  used  suffieient  diligence  to 

obtain  a  eontinuance.  .•••••« Roger*  ts.  Davie,    SO 

2.  A  continuance  will  not  be  allowed  because  a  public  officer  is  called  as  a 

witness  with  his  records  at  the  moment  of  trial,  and  his  records  are  locked  ^, 
his  clerk  having  the  key  and  absent  at  the  time SMdell  ys.  Zacke,  461 

3.  An  affidavit  by  counsel  stating  the  absence  of  the  defendant,  but  that  tlie 
latter  expects  to  prove  certain  facts  by  a  witness  and  has  used  all  diligence  to  ob- 
tain him,  is  insufficient  to  grant  a  continuance Burton  vs.  Maltby,  531 

CONTRACT. 

1.  Where  a  building  contract  is  modified  at  the  instance  of  the  proprietor  and 
a  plasterer  is  employed  separate  from  the  contract  with  the  builder,  he  will'  be 
entitled  to  recover  of  the  proprietor  independently  of  the  original  contract  with 
the  builder •  •  -'JlfJntoah  vs.  CUmnon.  469 

2.  Where  a  creditor  takes  goods  of  his  supposed  debtor  in  his  absence  and 
sells  them  at  a  sacrifice,  he  is  chargeable  with  them  at  ihe  price  they  are  charged 

at  by  the  consignor. •  •  •  •  Staunton  vs.  CoxV  Syndic,  508 

3.  Where  a  parly  declines  a  compliance  with  his  part  of  the  contract,  the  in- 
stitntion  of  suit,  claiming  performance  of  the  contract  or  damages  in  the  alter* 
native  is  a  sufficient  putting  of  the- defendant  in  mord,  if  any  was  necessary. 

JVew  Orleans  hi  JVaahviOe  Rail  Soad  Co.,  vs.  Ganalh  &  Co,  510 

4.  It  would  even  be  an  idle  ceremony  for  one  party  to  do  certain  acts  on  his 
part  before  suing  for  a  breach  of  the  contract,  after  the  other  declines  complying 
with  it  on  his  part • • *  •   »*• 

5.  Where  the  defendants  refused  a  compliance  with  their  contract  for  rea- 
sons wholly  unconnected  with  the  conduct  of  the  plaintiffs,  they  are  liable  for 
damages. »A* 

6.  WTien  the  period  within  which  a  certain  condition  is  to  be  performed  has 
not  yet  arrived,  the  party  is  not  in  mora,  and  the  complaint  of  non-compliance 
is  premature.    In  the  meantime  the  adverse  party  must  perform  his  part  of  the 
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but  who  neyer  appears  to  have  given  time  ao  as  to  preolode  himself  from  soing 
and  suspending  his  remedy  to  the  prejudice  of  the  endorser,  the  latter  cannot 
complain  or  be  exonerated Fortineau  ts.  Benieri.  47D 

15.  Where  tlie  drawers  of  a  bill  depend  for  its  being  honored  on  the  proceeds 
of  a  claim  against  the  drawee,  then  in  litigation,  and  take  a  receipt  that  it  shall 
not  be  protested  in  case  of  dishonor,  to  save  costs ;  they  will  not  be  considered 
as  having  funds  in  the  hands  of  the  drawee  so  as  to  entitle  them  to  notice. 

Benoit  k  Blanchard  vs,  T^eir  Creditort,  59i 

16.  There  is  no  particular  form  of  notice  of  protest  necessary,  so  that  enough 
is  stated  to  inform  the  parties  to  tlie  bill  of  their  liability  and  put  them  on  their 
guard. Barker  vs.  Whitney.  575 

17.  Notice  may  be  sent  in  two  ways ;  one  by  the  holder  to  all  the  other  partiea 
to  the  bill,  which  will  enure  to  the  benefit  of  any  endorser  who  pays  it,  in  an  ac- 
tion ag^nst  his  predecessors  or  the  drawer ;  or  the  holder  may  notify  his  imme- 
diate endorser,  and  the  next,  kc;  and  one  day  is  allowed  to  each  party  to  depo- 
sit notice  in  the  post-of&ce,  &c td. 

18.  A  party  whose  name  is  not  on  a  bill  though  interested  in  it,  is  not  entitled 
to  the  benefit  of  the  rule  allowing  each  par^  a  day  to  send  notice  to  the  party 
beforehim. t6- 

19.  If  the  holder  of  a  bill  or  note  place  it  in  the  hands  of  his  banker  or  agent 
with  his  name  on  it,  the  agent  is  only  bound  to  give  notice  of  the  dishonor  to  his 
customer,  and  he  to  the  party  next  entitled  to  notice. id- 

20.  But  where  a  bill  is  protested  and  notice  for  the  endorser  sent  to  the  third 
person  whose  name  is  not  on  the  bill,  and  he  on  the  following  day  deposits  It  in 
the  post-ofiice  to  be  sent  to  the  endorser,  the  latter  will  be  discharged. »6* 

CLERKS. 

1.  Clerks  of  courts  are  bound  to  make  complete  records  and  append  thereto 
the  proper  and  true  certificates,  and  their  neglect  and  disregard  of  these  duties 

will  not  be  tolerated  by  this  court Payne  vs.  Fox.     80 

COMMISSION  MERCHANT. 

1 .  Where  the  plaintiff  as  agent  or  commission  merchant  agreed  to  furnish  freight 
for  a  vessel  at  a  certain  rate  and  5  per  cent,  primage  thereon,  and  the  freight  was 
not  received  as  agreed  on ;  but  the  Captain  made  a  new  contract  for  freight  to 
which  the  plaintifi"  was  not  a  party:  Held,  that  the  latter  cannot  charge  for  the 
freight ,  LdidUew  vs.  Tyson.  378 

2.  So  the  consignee  of  a  vessel  inwards  is  not  entitled  to  charge  oommia- 
sion  on  the  outward  cargo  as  a  customary  charge  unless  he  actually  obtains 

an  outward  freight T^sonvs.  Laidlam.  580 

COMMUNITY. 

1.  property  purchased  under  the  husband's  own  judgment  becomes  part  of 
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the  commimitj ;  although  it  may  entitle  hhn  to  the  price  which  he  paid  for  it,  as 
a  charge  in  the  Bettlement  of  the  community. 

German  et  ux.  vs.  JS/tchoUa  et  aL  361 

COMPENSATION  Of'dEBTS. 

1.  A  debt  exists  from  the  time  it  is  contracted  or  U  due;  and  not  from  the  date 

of  the  judgment  only,  rendered  thereon. Bach  vs.  Twogood  et  al,  414 

2.  So  where  the  pUiniilT'B  demand  exited  anterior  to  notice  of  the  Iranafer  of 
defendant's  debt  against  him,  it  will  compensate  and  extinguish  it  as  against  the 
original  ereditor,  notwitfistaading  he  transferred  it  to  a  third  person  before  the 
plaintiff  obtained  judgment  on  his  demand. ib* 

CONTINUANCE. 

1.  Where  the  party  take*  his  commission  six  months  before  trial  to  procure 
testimony,  and  makes  no  eflbrt  to  obtain  it,  he  has  not  used  suffieient  diligenee  to 

obtain  a  continuance. Hogere  vs.  Jknie.    50 

2.  A  continuance  will  not  be  allowed  because  a  public  officer  is  called  as  a 

witness  with  his  records  at  the  moment  of  trial,  and  his  records  are  locked  i^, 
his  clerk  having  the  key  and  absent  at  the  time SUdell  vs.  Jjocke,  461 

3.  An  affidavit  by  counsel  stating  the  absence  of  the  defendant,  but  that  the 
latter  expects  to  prove  certain  facts  by  a  witness  and  has  used  all  diligenee  to  ob- 
tain him,  is  insufficient  to  grant  a  continuance Burton  vs.  Mahby.  531 

CONTRACT. 

1.  Where  a  building  contract  is  modified  at  the  instance  of  the  proprietor  and 
a  plasterer  is  employed  separate  from  the  contract  with  the  builder,  he  will  be 
entitled  to  recover  of  the  proprietor  independently  of  the  original  contract  with 
the  builder. Jktintoth  vs.  Clatmon.  469 

2.  Where  a  creditor  takes  goods  of  his  supposed  debtor  in  his  absence  and 
sells  them  at  a  sacrifice,  he  is  chargeable  with  them  at  iihe  price  they  are  charged 

at  by  the  consignor. Staunton  vs.  CoxV  Syndic.  508 

3.  Where  a  party  declines  a  compliance  witli  his  part  of  the  contract,  the  in- 
stitution of  suit,  claiming  performance  of  ihe  contract  or  damages  in  the  alter* 
native  is  a  sufficient  putting  of  the-  defendant  in  mordf  if  any  was  necessary. 

J^evf  Orleans  ix.  JVashviOe  Rail  Boad  Co.,  vs.  GaTialh  &  Co.  510 

4.  It  would  even  be  an  idle  ceremony  for  one  party  to  do  certain  acts  on  his 
part  before  suing  for  a  breach  of  the  contract,  after  the  other  declines  complying 
with  it  on  his  part • ♦  • **• 

5.  Where  the  defendants  refused  a  compliance  with  their  contract  for  rea- 
sons wholly  luconnected  with  the  conduct  of  the  plaintiffs,  they  are  liable  for 
damages. »'*• 

6.  When  the  period  within  which  a  certain  condition  is  to  be  performed  has 
not  yet  arrived,  the  party  is  not  in  mora,  and  the  complaint  of  non-compliance 
is  premature.    In  the  meantime  the  adverse  party  must  perform  his  part  of  the 
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contract  -* - JPirMaud  ts.  Artf  €t  cL  537 

7.  Where  raateriaU  were  fumiahedand  work  done  on  the  defendants' premiaea 
and  for  their  benefit,  they  are  bound  to  paj  the  Talue,  although  the  work  was  not 
stipulated  for  in  the  contract  for  other  work  done  at  the  same  time. 

OiragMy  vs.  Saiukt  et  aL  539 

CO-PROPRIETORS. 

1.  According  to  the  Civil  Code  of  1808,  when  property  was  acquired  jointly 
by  inheritance,  purchaae  or  otherwise,  and  could  be  partaken,  it  might  be  parti- 
tioned by  cant  or  licitation  to  the  higfaetft  bidder  amongst  the  oo-proprietora. 

P9rierv9,J)^pe!ftter,  351 

S.  "When  the  oo-proprietors  were  of  full  age,  the  licitation  could  only  take 
place  amicably  and  by  private  sale ;  but  if  they  disagreed,  were  minora,  inter- 
dicted or  absent,  the  property  could  only  be  sold  at  public  sale,  after  die  oaoal 
advertiaement,  but  any  of  the  co-proprietors  could  purehase.  Tlus  operated  a 
mode  of  partition. • ih* 

3,  So  where  joint  property  is  sold  after  the  death  of  one  of  the  ao-^fdprletora 
and  purchased  by  the  sorrivor,  who  is  also  the  €x.ecuiar  can^g  the  side :  HUd^ 
that  it  was  ihe  effect  of  the  cotmminB  dMdando,  and  the  executor  was  not  de- 
prived of  his  rig^t  in  common  with  the  other'  co-proprietors  to  purchase. 

Porter  vs.  Depeywier,  351 

CURATORSHIP. 

i.  The  curatorahip  must  be  given  to  a  creditor  of  the  deceased  in  prderenee 
to  a  person  who  is  not  such  but  only  tifiiemL'  • Xai^^r  vs.  Hoffman,  493 

2.  A  person  to  whom  any  house-rent  is  due  by  the  deceased  is  a  creditor  and 
will  be  preferred  for  the  curatorship  to  a  stranger • t6* 

3.  The  party  fidling  in  his  application  for  a  curatorship  through  the  oppositioo 

of  another  or  otherwise,  jnust  pay  the  expenses  of  the  contestation. id* 

CUSTOM  OF  MERCHANTS. 

1.  It  is  not  suffident  to  prove  the  correctness  of  a  charge  to  aiiow  it  is  a  ens- 
torn  in  New-Orleans  among  merchants,  the  law  meivhant  is  more  extensive  tiian 
the  customs  of  a  city • Ty$on  vs.  LmdUrm.  380 

DAMAGfiS. 

1.  An  action  for  damages  claiming  $500,  for  injury  sustained  in  assaulting 
and  beating  the  plaintiffs  without  provocation.  Judgment  for  the  foil  amount 
supported  by  the  evidence  and  affirmed.. . .  ,Fredw9tt  and  -mje  vs.  Daiiy  ei  aL  535 

DOMICIL. 

i.  In  a  conservatory  action,  to  enforce  the  provisions  of  a  trill,  ttnd  cause  to 
be  rescinded  the  sale  of  certain  slaves,  made  contrary  to  its  provisions,  a  remote 
vendee  of  two  of  the  slaves,  residing  in  another  parish,  cannot  be  aaad  and  made 
to  answer  at  a  different  domicil  than  his  own.. Poydras  vs.  Taylor  etaL    17 
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i2«  Wliere  die  defenilant  oimed  a  plantatioD  and  dveUiB^  home  in  a  diita&t  pa- 
rish, where  he  has  resided  for  several  years,  except  occasional  absence  in  tra- 
yelling;  and  afterwards  opened  a  commission  honse  in  New-Orleans,  with  a  view 
to  a  oommission  business  and  his  family  living  at  a  boarding-house:  Beld,  that  it 
is  not  such  a  change  of  domicil  as  will  authorize  a  suit  against  him  in  two 
months  afterwards  at  his  new  residence ffilUamt  vs.  Senderaon,  557 

3.  Defendant's  domicil  considered  still  in  the  parish  where  he  hot  vended 
permanently,  notwithstanding  his  removal  to  New-Orleans,  wHh  a  view  to  the 
commissi 6n  business  tliere  for  a  short  time.. ......  .ffaUtsc  Sein  vs.  Hendert^  563 

EMPLOYER  AND  EMPLOYEE. 

1.  To  render  the  employer  or  hirer  of  a  slave  liable  for  the  damage  occasion- 
ed by  him,  it  must  be  done  throa|^  his  neglect,  while  he  is  actually  engaged  fin 
the  functions  or  duties  entrasted  to  him.. «.  • » . ChuBardet  vs.  JMmant,  40d 

8.  Where  the  damage  is  done  willully  and  wickedly  by  a.slave  hiired  to  an^ 
other,  instead  of  doing  it  through  n^lect  or  unskilfiilness,  the  employer  is  not 
liable. .»;..% ...,%.; ; ib. 

3.  The  employer  ishowever  liable  for  damages  occasioned  through  the  n^lect, 
imprudence,  or  unskilfulness  of  his  employee,  whether  he  be  a  free  person  or  a 
slave. ,. t^. 

EVICTION. 

1.  The  fear  of  eviction  or  being  disquieted  in  possession  of  real  property, 
is  no  g(ft>d  reason  to  delay  the  payment  of  the  price. Rogen  vs.  DaroU,    50' 

8.  If  the  party  knew  of  the  incumbrance  before  he  purchased,  it  is  doubtftil  if 
he  can  even  demand  security  when  he  fears  eviction ib. 

EVIDENCE. 

1.  The  testimony  of  a  witness  not  objected  to  will  outweigh  the  statements  of 
the  defendant  in  his  account  so  far  as  he  charges  the  plaintiffs  for  the  amoimt  of 
his  salary;  but  will  be  received  as  evidence  of  the  credits  he  allows  for  moneys 
received  by  him Whitney  et  at  rs.  Young,    26 

8.  Where  an  agreement  bears  intrinsic  evidence  that  the  consideration  had 
passed  at  its  date,  no  evidence  touching  an  averment  of  fiiilure  of  consideration 
will  be  received. Heath  vs.  Locke  et  aL    66 

3.  Copies  of  township  maps  are  not  admissible  in  evidence  when  better  evi- 
dence can  be  procured. JI£Baudon  etaLm  J^DimeiugK  108 

4.  So  copies  from  public  documents  must  be  certified  by  the  proper  officer 
who  is  the  keeper  of  the  original.  The  surveyor  general  and  not  the  register 
has  authority  to  certify  township  maps  to  make  them  legal  evidence »6. 

5.  Evidence  which  is  introduced  and  received  without  opposition  or  objection, 
although  contrary  or  beyond  the  allegations  in  the  pleadings,  the  adverse 
party  is  bound  by  its  effect Powell  vs.  Mken  &  Channn  etoL  321 

6.  Parol  evidence  is  admissible  to  prove  usury.  This  plea  would  seldom  be 
available  if  re<yiired  to  be  proved  by  a  counter-letter  or  other  written  evidence. 

Ro€uenda  vs.  Zabrifkef,  m,  c.  SA& 

77         VOL.     XVIII. 
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7.  Parol  evidcnoc  is  imdmissible  to  prove  titleto  alftT^es^  but  a  vitnets  may  be 
receiyed  to  prove  that  Ae  defendant  admitted  that  he  had  reoeived  and  held 
certain  slaves  as  the  agent  of  the  plaintifT. Penalta  vs.  Borgew*  ExectOtfr,  348 

8.  The  imtiala  of  a  name,  or  the  name  of  a  person  at  foil  length  marked  on 
bales  of  cotton,  is  strong  evidence  of  ownership. 

Lee  U  Hardy  vs.  Palmer  et  oL  405 

9.  The  testimony  of  two  witnesses  to  the  declarations  of  the  deceased  father, 
that  he  owed  his  daughter  (the  plaintiff]  $500,  was  received  as  evidence  of  the 
debt,  although  there  was  an  attempt  to  discredit  the  testimony. 

Bouzan  vs.  Bouxan^M  Curator,  425 

10.  Parol  evidence  is  wnadmMble  to  prove  any  thing  that  was  said  or  imder- 
stood  ineoBustent  with  a  written  act;  or  any  contract  between  the  last  jfiarthaL- 
sers  aad  their  immediate  vendor,  against  the  first  vendor  who  was  not  privy  to 
aaoh  eontmet • • jimoui  vs.  IJavem  etaL    42 

11.  The  aathority  of  a  clerk  to  sign  the  name  of  a  mercantile  firm  to  a  letter 
of  eredit,  addressed  to  a  particular  person,  when  denied  may  be  shown  by  cir- 
cumstantial evidence,  when  there  is  no  direct  proot 

Mh^eley  vs.  Ke^B  &  Roberts.    46 

12.  An  account  for  boarding  and  expenses  of  last  sickness,  which  depends  on 
inspection  and  proof,  the  judgment  of  the  court  a  qtiS,  in  which  the  witnesses 
appeared  and  testified,  will  have  great   weight. 

Smith  vs.  Dickinton^s  Executor,  507 

IS.  Heirship  may  be  proved  by  parol  evidence,  when  it  does  not  appear,  or  is 
not  shown,  there  was  a  rcgi  ster  of  marriages,  births  and  deaths  in  existence.  The 
latter  will  not  be  presumed,  as  it  must  be  positively  proved,  that  such  register 
does  exist • Guerih*t  heir$  vs.  Bagneriea.  590 

14.  Parol  evidence  will  be  received  to  identify  a  slave  which  was  inherited  by 
the  plaintiffs'  mother  from  her  father's  estate,  and  to  show  her  possession  of  said 
slave  as  part  of  the  inheritance. ib. 

15.  So  parol  evidence  is  admissible  to  idetUify  property  of  a  suceession,  ac- 
cepted  by  an  heir    after  having  shown  his  right  to  inherit;  or  to  identify        i 
slaves  bom  on  a  plantation  when  the  owner  possesses  by  no   written   title.,  ib. 

EXECUTORS. 

1.  The  Judge  of  Probates  has  thefacul^  and  power  given  him  to  anoint 
dative  testamentary  executors,  but  it  is  a  fiiculty  he  is  to  exercise  according  to 
law,  and  not  l.\  accordance  with  his  will  and  pleasure;  appointing- whom  he 
chooses. GiroiPsffeirt  and  Legatees  r%.  Girod*s  Executors,  594 

2.  The  beneficiary  heirs  are  first  entitled  to  be  appointed  dative  testamentary 
executors,  when  the  testator  has  failed  to  name  any  in  the  will  j  and  the  legal 
heirs  being  entitled  to  the  benefit  of  inventorjr,  the  estate  must  be  administered 
under  such  benefit  and  according  to  the  rules  provided  for  the  administration  of 
such  successions. f  ;'j ,-^ . 

3.  Where  beneficiary^'  heirs  are  appointed  dative  executors  to  a  succession 
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adnunistered  with  the  benefit  of  inventory,  they  are  required  to  give  securi^-  in 
the  same  manner  as  curators  of  estates. 

Girod*9  hdm  and  legatees  vs.  GirotPt  executors,  394 

4.  Where  stran^rs  are  appointed  dative  testamentary  executors  by  the  Judge, 
disr^arding  the  applications  of  heirs  and  legatees,  the  appointment  will  be 
annulled. i3. 

5.  The  Mayor  of  a  City,  receiving  a  legacy,  as  trustee,  is  not  entitled  to  pre- 
ference for  the  appointment  of  dative  testamentary  executor,  as  a  legatee  or 
creditor  of  the  estate.    Persons  who  receive  a  legacy  in  trust  for  others,  have 

no  more  right  of  preference  than  the  agent  of  a  creditor  or  stranger. ib. 

6.  Notice  of  an  application  for  the  appointment  of  dative  testamentary  execu- 
tors must  be  given,  in  all  cases^  in  the  same  manner  as  for  curators  or  admini»- 
tratora  of  estates. fft. 

GARNISHEES. 

1.  Where  garnishees  are  in  possession  of  a  slave,  tranferred  to  them  in  Mi»- 
sissippi  by  the  surviving  partner,  in  payment  of  a  debt  due  by  thefimifihey  will 
hold  it  against  an  attachii^  creditor  of  a  new  Jirm^  of  which  this  partner  is  a 
member.'  • PoweU  vs.  Mkin  8c  Gvnnn  et  aL  321 

2.  A  garnishee  has  no  ri|^t  to  interfere  with  the  merits  of  the  case  between 
the  plaintiff  and  defendant ^Lee  &  Bardy  vs.  JPalmer  et  al,  405 

3.  When  the  plaintiff  obtains  judgment  against  the  defendimt,  all  that  is  re- 
quired is  to  obtain  an  order  on  the  ganushees  to  pay  over  the  funds  of  the  de- 
fendant in  their  hands. ib. 

4b  The  disclosure  of  the  time  of  receiving  and  paying  over  certain  monies  by 
an  attorney,  who  is  garnishee,  which  he  had  received  on  account  of  his  client, 
cannot  be  objected  to  as  disclosing  professional  secrets. 

Comstock  et  al,  vs.  Paie  &  Strnth,  Skc  479 

5.  So  where  the  attorney,  when  cited  as  a  garnishee  to  answer  interrogatories, 
requiring  him  to  state,  if  he  had  not  received  certain  money  of  his  client,  and  if 
he  had,  and  had  paid  it  over,  to  state  when  he  paid  it,  and  to  whom ;  and  he  re- 
fused to  answer,  on  the  ground  that  it  would  be  disclosing  professional  confidence : 
J^dd,  that  he  was  bound  to  answer,  and  his  refusal  was  an  evasion,  making  him 
liable  for  the  whole  debt,  costs  and  damages. •  •   ib* 

6.  The  rights  of  garnishees  and  their  liability  to  pay,  does  not  depend  on 
pritileges  or  preferences,  but  on  their  answers  to  the  interrogatories  propounded 

by  the  plaintiffs ;  subject  however  to  be  disproved. '  Blanchard  yb,  Vargas  et  aL  486 

7.  Where  the  garnishee's  answer  stated  he  had  a  certain  amount  of  defendant's 
property  in  his  possession,  upon  paying  him  $468,  he  will  be  entitled  to  retain 
this  sum,  when  his  answer  is  not  disproved* ib» 

8.  An  order  ona  garnishee  to  pay  over  a  certain  portion  of  a  claim  in  money 
when  collected,  arising  from  certain  notes  in  his  hands,  does  not  affect  the  notes 
not  yet  collected.  They  still  remain  the  property  of  the  original  owner  and 
arc  liable  to  attachment  by  any  of  his  creditors. 

Branch  Bank  ofMixhama  vs.  Kraft  et  oL    66 
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HEIRS. 

1.  A  sobstitntion  of  heirs  to  take  effect  at  the  death  of  the  gravtOtts,  or  at  an 
uneertain  Ume,  is  to  be  coasidered  conditional,  and  can  only  take  efifeot  on  tiie 
happening  of  the  event  on  which  the  condition  depends, 

Bemard*9  Hart  ts.  Goldenbaw,    95 

8.  Where  the  husband  and  vife  institute  the  surriyor  of  them  moU  hdr,  wiih. 

« 

condition  and  substitution,  that  at  the  death  of  the  surriYor,  their  property  dken 
existing,  shall  go  to  each  of  their  heirs  in  certain  proportions,  it  does  not  inhibit 
the  survivor,  while  living,  from  qlienaHn^  the  property.  •  • . .  • i^. 

3.  The  rights  of  the  heirs  of  either  of  the  spouses  did  not  vest  on  tiie  death  of 
one  of  them,  and  could  not,  until  the  decease  of  the  survivor ;  tiiey  acquired 
only  an  eventual  right  or  hope. Mertutrd'e  Seirs  vs.  SmUS*    91 

4.  The  legitimate  daughter  will  inherit  the  proper^  of  her  deceased  motfaera 
to  the  exclusion  of  an  illegitimate  son,  not  bom  in  wedlock. 

German  etaLn.  MchoBa  et  aL  361 

5.  The  beneficiany  heirs  are  first  entitled  to  be  appointed  dative  testamentary 
executors,  when  none  are  named  in  the  will ;  and  the  legal  heirs  beii^  entitled 
to  the  benefit  of  inventory,  the  estate  must  be  administered  undo*  such  benefit, 
and  according  to  the  rules  provided  for  the  administration  of  such  sueoessions; 

Oirod't  Bdra  and  Legateet  vs.  Girod**  Executm^,  394 

6.  Where  beneficiary  heirs  are  appointed  dative  testamentary  executors  to  a 
succession  administered  with  the  benefit  of  inventory,  they  are  required  to  give 
security  in  the  same  manner  as  curators  of  vacant  estates* • ib^ 

HUSBAND  AND  WIFE. 

1.  The  husband  and  wife  made  a  joint  will  and  instituted  each  other  sole  and 
universal  heir  in  case  there  was  uo  children  \  with  a  proviso  that  at  the  death  of 
tl^e  survivor  any  property  or  effects  remioning  unsold,  should  go  to  their  heirs  as 
legacies  in  certain  proportions:  Hel4,  that  the  wife  as  the  survivor  became  the 
absolute  owner  of  all  ^eir  property  and  could  alienate  it  But  if  any  remained 
unsold  at  her  death,  it  went  to  both  their  heirt.  •...«.  Bcrnar<fa  Hart  vs.  SowlL    SI 

S.  The  rights  of  the  heirs  of  either  of  the  spouses  did  mot  vest  on  the  dealh 
of  one  of  then^  and  could  not  until  the  decease  of  the  survivor;  they  acquired 
only  an  eventual  right  or  hope »6 . 

d.  The  husband  has  the  power  of  administering  the  estate  of  his  wife,  whether 
it  be  dotal  or  paraphernal,  particularly  her  moveable  property. 

Qlarke  et  ux  vs.  firemon^s  Insurance  CotnpOf^.  431 

INJUNCTION. 

1.  The  appellant  from  a  judgment  dissolving  an  ii\]*unction,  obtained  against 
an  order  of  seizure  and  sale,  cannot  take  a  suspensive  appeal  without  giving 
security  as  in  other  cases  of  such  appeals.    Security  for  costs  is  not  sufficient. 

State  vs.  Judge  of  3d  Bitirict.  4U 

fi.  The  article  740  of  the  Code  of  Practice  is  an  exception  to  the  rule  requir- 
ing security  in  obtaining  an  injunction  to  stay  an  order  of  seizure  and  sale,  but 
pnly  applies  to  that  class  of  cases. • • ••    i^. 
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3.  An  Injunetloii  thould  not  be  granted  to  auspend  aaexeeation,on  the  ground 

that  the  petition  for  a  suBpenaiye  appeal  and  appeal  bond,  were  lost  before  the 

appeal  was  granted. State  vs.  Judgv  ofFirti  District  Court,  548 

INSOLVENCY. 

1.  A  purchasing  creditor  retaining  the  price,  is  bound  to  refund  and  pay  over 
his  share  of  the  law  charges  of  an  insolvent  estate. 

MonboucheVa  Curator  vs.  FerraudJlU.  372 

2.  In  order  to  constitute  a  fraud,  two  conditions  are  necessary }  there  must  be 
the  nUention  of  defrauding,  and  the  event  or  actual  loss  sustained  by  the  credi- 
tors to  deprive  the  debtor  of  the  benefit  of  the  insolvent  laws. 

Monday  vs.  A«  Creditor$,  383 

3.  Where  the  charge  of  fraud  is  made  against  a  ceding  debtor,  in  order  that 
the  court  may  judge  of  the  nature  and  extent  of  the  fraud,  and  to  determine 
whether  the  acts  complained  of  come  within  the  purview  of  the  law,  they  should 
be  clearly  and  distinctly  specified  in  the  written  opposition ;  general  allegations 
are  not  sufficient ib. 

4.  So  where  the  allegations  are  mere  matters  of  legal  right,  subject  to  be 
disputed  and  controverted  in  the  concttrao,  they  do  not  amount  to  a  fraud  against 
creditors  within  tlie  meaning  of  the  22d,  23d  and  24th  sections  of  the  act  of  1817, 
and  10th  section  of  the  act  of  1840,  relating  to  insolvent  debtors. ib» 

5.  The  word  <<  deposition**  in  the  18th  section  of  the  act  of  1817,  relating  to 
voluntary  surrenders  of  property,  is  a  mistranslation  or  misprint  from  the 
French  text }  and  it  evidently  means  "  oppontion."  •  •  Catsidy  vs.  IBt  Crediiora,  402 

6.  An  attorney  may  represent  his  constituent  at  a  meeting  of  creditors,  even 
when  tiie  latter  is  present  in  the  city,  where  the  meeting  is  held. ib, 

7.  The  holder  or  endorser  of  a  note  not  yet  due,  should  be  placed  on  the 
bilan  of  the  insolvent  debtor,  as  a  contingent  and  conditional  creditor,  and  made 

a  party  to  the  eoncurto, Deattx  vs.  Schmidt.  464 

8.  A  creditor  cannot  be  made  a  party  to  the  insolvency  of  his  debtor,  if  he  is 
omitted  to  be  placed  on  the  tableau  by  a  supplemental  petition,  filed  after  the 
insolvent  proceedings  are  closed  and  homologated. ib, 

9.  So  a  creditor  who  is  not  put  on  the  bilan  and  cited,  is  not  bound  by  the  in- 
solvent proceedings,  even  if  he  be  placed  on  the  tableau  of  distribution,  but  de- 
clines receiving  his  dividend. Ift. 

10.  Under  the  act  of  25th  March,  1808,  for  the  benefit  of  insolvent  debtors  in 
aetoal  custody,  any  creditor,  at  any  stage  of  the  proceedings,  may  make  a  charge 
and  suggest  fraud,  to  which  the  debtor  must  plead,  and  the  issue  is  to  be  tried 

by  a  jury. • Parhw^e  vs.  HU  Creditors,  ^75 

11.  The  debtor  cannot  avoid  this  issue  by  denying  the  creditor's  right  to  vote 
for  or  against  his  discharge,  because  his  claim  is  not  proyen  by  a  notarial  act,  && 
There  is  nothing  in  the  law  requiring  the  creditor  to  give  his  vote  before  filing 
the  suggestion  of  fraud  therein  alluded  to.-  • ib» 

12.  Under  Ae  act  of  1808,  although  the  insolvent  failed  to  deposit  his  books 
in  the  clerk's  office  at  the  time  of  his  application,  yet  he  may  be  permitted  to  do 
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BO,  as  aoon  thereof  as  they  were  caUodfirs  even  after  oppoutioo  filed. 

Porter  vs.  iSt  CredUor;  495 

Id.  Where  the  opponent  alleges,  he  believes  the  insolvent  has  omitted  to  put 
all  his  property  in  his  schedule,  it  will  not  he  considered  a  charge  of  fraud ib^ 

14.  The  loss  of  a  part  of  insolvent's  books,  shown  by  his  own  affidavit,  and 
that  of  another  person  taken  ex  parte,  and  letters  and  hearsay  evidence,  if  re- 
ceived without  objection,  will  be  deemed  sufficient ib. 

15.  Wliere  there  were  no  creditors  in  court  opposing  the  discharge^  there  is 

no  obstacle  to  his  liberation  under  the  act  of  1808. • ib. 

16.  When  the  opposition  does  not  contain  an  actual  charge  of  fraud,  a  jury 
need  not  be  empannelled  to  ti^  it. • ib. 

INSURANCE. 

1.  Although  a  vessel  may  be  old,  and  when  injured  by  sea  accidents,  reqfuire 
luore  repairs  than  a  new  one,  yet  the  insurers  are  nevertheless  bound  for  the  ne^ 
cessary  repairs  to  place  her  in  HtOu  quo,*  •  •  'Fiik  vs.  Commercial Jruuranee  Co,    77 

3.  The  insurers  are  liable  for  damages  done  to  Zinc,  occasioned  by  the  salt 
water  getting  to  and  corroding  it  on  the  voyage. 

Cogswell  Sc  Co,  vs.  Ocean  Insurance  Company.    S4 

d.  As  tlie  administrator  of  his  wife's  property,  the  husband  has  such  an  interest 
and  right  therein,  as  authorizes  him  to  insure  it  even  in  his  own  name,  without 
declaring  the  nature  and  extent  of  his  interest 

Clarke  et  ux  vs.  Fireman's  Insurance  Company,  431 

4.  Where  the  policy  has  reference  to  furniture  generally  in  a  house  which  ia 
described,  without  mentioning  that  part  of  it  was  stored  in  the  garret,  it  is  suffi- 
cient to  authorize  a  recovery  for  the  loss sb. 

INTEREST. 

1.  Wliere  a  note  does  not  bear  interest  on  its  face,  but  the  act  of  mortgage 
taken  to  secure  its  payment,  stipulates  for  the  payment  of  10  per  cent  interest 
from  maturity  of  the  note  until  paid,  the  excess  charged  trvm  its  date  will  be 
deducted • Roasenda  vs.  Zabriskie^  f.m.  c.  546 

INTERROGATORIES  AND  DEPOSITIONS. 

1.  Either  party  has  a  right  to  interrogate  his  opponent;  and  the  penalty  for 
not  answering  is,  that  the  interrogatories  are  to  be  tiJ&en  )>ro  confesso. 

Smneys.  Wilsoiu     59 

2.  The  party  propounding  interrogatories  has  only  to  obtain  the  order  of  court 

to  have  them  answered.    The  adverse  party  is  bound  to  answer  at  his  peril. >  •  •  >    ib, 

3.  Where  the  answers  are  to  be  taken  out  of  the  Parisli,  a  comiqiiBioQ,  issues, 
and  the  party  interrogated  on  notice  of  the  time  and  place  of  answerii\g  given, 
answers  so  that  the  person  propounding  the  interrogatories  may  be  present  *  •  -  •   ib. 

4.  A  commission  is  necessary  to  take  the  auswers  to  interrogatones  out  of  the 
State,  in  like  manner  as  for  a  distant  Parish  within  it ib. 

5.  Thf*  •^•■■•^  »v.»<witi «»♦?*»»»  nf  n  ««/>mmi««ion   »«  •%«>♦  «^iflB#»io»»t  to  authofize  the 
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person  to  administer  an  oath  and  take  the  answers,  as  it  does  not  prove  he  is  the 
actual  person  named  in  the  commission,  who  swore  the  party.  •  Baine  ts,  WUaon,    59 

6.  A  commission  from  the  governor  that  such  a  person  was  a  magistrate  in 
1838,  does  not  establish  the  fact,  that  he  was  one  in  1840,  the  time  -when  he  acta 

€u  Bitch. ib' 

7.  When  a  commission  is  directed  to  a  person  by  name,  no  proof  of  his  au- 
thority or  identic  is  required ;  but  when  directed  to  any  judge  or  justice  of  the 
peace  out  of  the  State,  it  must  be  shown  that  he  U  such  an  officer^  at  the  time  he 
acts  and  purports  to  be. ih, 

8.  Wlien  the  answers  to  interrogatories  make  out  the  plaintiff's  case,  and  are 
not  disproved,  he  will  have  judgment Beach  et  aL  vs.  Oakey,  413 

JUDGMENT. 

1.  The  recitals  of  the  evidence  given  in  the  opinion  of  the  court  or  judge,  who 
tries  the  case,  it  not  aVffficient,    This  court  must  have  die  evidence  itself. 

Tait  vs.  De  Ende^s  Executors.    33 

2.  A  copy  of  a  naked  judgment  may  be  admissible  in  evidence,  but  it  is  not 
suifioient  to  make  proof  of  the  matters  contained  in  it ib. 

3.  The  whole  of  the  record  must  accompany  the  judgment  of  a  foreign  tribu- 
nal, to  give  it  effect  in  our  courts. ib* 

4.  Judgment  amended  for  allowing  five,  instead  of  four  per  cent  interest;  and 
for  want  of  amicable  demand,  the  appellee  paying  costs  in  both  courts  after  tlie 
appearance  of  the  defendant Voiron  vs.  Deber^rue,    40 

5.  Judgment  of  the  inferior  court  corrected  and  amended  by  consent  of  par- 
ties ;  being  erroneous  on  its  face  and  the  error  only  discovered  after  it  became 
final. Commercial  Bank  ofRodiiey  vs.  Binds,    49 

6.  Where  a  judgment  states,  "the  court  being  satisfied  that  the  plaintiff's 
claim  is  correct,"  it  is  a  sufficient  constitutional  reason  to  support  the  validity 

of  the  judgment. SUdell  vs.  Locke  461 

7.  The  order  of  the  Court  of  Probates  for  the  registry  and  execution  of  a  will 
and  appointment  of  a  dative  testamentary  executor  forms  a  judgment,  which 
must  have  its  effect  until  reversed  by  appeal  or  action  of  nullity. 

Derhigny  vs.  Peirce^  &c.  551 

8.  An  action  of  a  nullity  of  judgment  will  not  lie  unless  for  some  one  of  the 
enumerated  grounds  in  the  Code  of  Practice. • • ib. 

9.  Appeal  for  delay  and  judgment  affirmed  with  the  maximum  of  damages. 

Goeaden  vs.  Jiforrison,  584 

10.  Judgment  affirmed  with  the  maximum  of  damages  as  a  delay  case. 

Lavigne  vs.  Theurer  et  aL  58*2 

1 1.  Judgment  affirmed,  on  the  abandonment  of  part  of  the  defence  and  admis- 
sions of  the  defendant Dufour  &  Co.  vs.  Meffre,  581 

JURISDICTION. 

1.  Every  court  has  jurisdiction  to  compel  obedience  to  its  orders. 

Mimbouchet^s  Curator  vs.  Ferraudjils.  371 

2.  On  the  suggestion  of  the  death  of  the  plaintiff,  during  the  pendency  of  the 
suit,  in  a  court  of  ordinary  and  general  jurisdiction,  it  has  no  power  to  appoint 
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a  cttraior  to  represent  his  heirt. McMamu  vs.  VFuit  Odom  Imervenar,    4f 

JURY. 

1.  In  actions  of  tort,  which  from  ^e  nature  of  the  demand,  damages  are  to  be 
assessed,  a  jury  must  be  summoned  to  find  the  same.  The  court  alone  cannot 
assess  damages  In  such  cases. OUvier,  Curator,  &c.  vs.  Camtatu  474 

LAND  LAWS  AND  TITLES, 

1.  The  court  will  look  beyond  the  confirmation  of  a  claim  by  the  land  com- 
missioners or  Congress,  emanating  from  the  former  governments  of  Louisiana, 
in  order  to  ascertain  the  extent  and  boundaries  of  the  land  claimed. 

MiUaudon  etaL  rs.  McIhnougK  108 

2.  When  the  expression  in  a  grant  or  title  only  conveys  a  certain  front  and 
depth,  the  grantee  or  purchaser  cannot  claim  by  diverging  lines  to  the  rear  and 
thereby  obtain  more  than  the  superficies  contained  in  a  parallelogram. »&• 

LESSOR  AND  LESSEE. 

1.  Builders  who  contract  with  tenants  for  the  repair  and  alteration  of  the 
leased  premises  and  have  their  contract  recorded,  have  no  lien  or  privilege  on 
the  property  under  lease.  There  is  no  privity  between  the  builder  and  ovmer 
of  the  leased  property  \  and  the  mere  consent  given  in  the  lease  to  make  the 
alterations  on  the  premises,  renders  the  lessor  in  no  way  liable  to  the  builder. 

Hoffman  vs.  Lauran»  HaL    70 

2.  The  lessor  is  not  bound  to  pay  for  improvements  or  alterations  made  on 
the  leased  premises  by  the  tenant,  when  they  are  not  advantageous  to  him. ib» 

3.  In  an  action  of  damages  for  the  non-compliance  of  the  lessor  with  Ut  con- 
tract of  lease,  the  plaintiff  must  prove  that  he  put  the  defendant  in  default  in 
one  of  the  modes  pointed  out  by  article  1905  of  the  Louisiana  Code,  befme  ke 
can  recover. • Taylorys,  Chaae.    88 

4.  When  the  lessor  takes  possession  of  the  leased  premises  in  an  unfinished 
state,  and  he  does  not  at  the  time  notify  th»  lessor,  that  he  would  be  held  respon- 
sible for  the  d^y  in  finishing  th^m,  he  cannot  recover  damages  sustained  by 
their  non-completion lA. 

5.  The  fact  of  the  lessee  taking  possession  of  the  leased  premises  does  not  en- 
title him  to  damages  sustained  by  their  unfinished  state ;  as  it  does  not  amount 

-  to  a  putting  in  defiiult  according  to  law, i^. 

6.  There  is  no  difference  between  a  dwelling  house  and  stores  in  relation  to 
the  rights  of  the  lessor  on  the  effects  of  the  lessee  and  under-le99ee;  and  persons 
who  pay  storage  on  dieir  goods  in  a  warehouse,  are  liable  to  the  landlord's 
privilege  as  9ub-lettee9. Vtdrin  &  Co.  vs.  Eimt  et  ol.  498 

7.  But  the  goods  or  effects  of  the  sub-lessees  or  persons  storing  property  in  a 
warehouse,  are  liable  to  the  proprietor's  right  of  pledge  or  prinlege  onit/  for  so 
much  as  ihey  may  be  owing  at  the  time  tfSa  right  is  etiforcetk •  >    t^. 

LEVEES  AND  STREETS. 

The  decision  of  a  jury  of  twelve  "  inhabitants,"  or  land-holders,  tlhder  the  act 
of  15th  February,  1808,  respecting  "the  police  of  the  shores  of  rivers,'*  directs 
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ing  the  constniction  of  a  levee  for  the  proteefioii  of  a  Faubourg,  of  oertain  di- 
meusions  and  fixing  its  location,  is  eonelusiye  on  the  necessity  and  propriety  of 
the  measure,  and  the  City  Coanoil  have  the  power  to  cause  the  exeeution  of  the 
work. 4 \Mane9n  et  aL  vs.  City  Council  of  hofayeue.  d9$ 

2.  In  a  controversy  ahout  the  location  of  a  lerec,  parol  evidence  will  be  re- 
ceived to  show  -alhere  the  old  levee  stood,  and  the  new  one  proposed  to  be  \  and 
also  that  the  adverse  party  was  trespassing  on  a  puhUeplace^  administered  for 
the  public  tf^ff t&. 

S.  The  use  of  the  banks  of  navigable  rivers,  is  a  servitude  for  the  public  use  or 
eommon  utility;  and  every  proprietor,  adjacent  to  the  shores  of  navigable  rivers  U 
bound  to  leave  sufficient  space  for  levees,  roads,  [streets]  and  'other  public  or 
eommon  works. ib, 

4.  The  charter  of  the  city  of  La&yette,  gives  the  city  council  the  entire  con- 
trol of  the  streets,  levees,  wharves,  8cc. ;  confers  on  the  corporation  the^same 
powers  granted  to  the  city  of  New-Orleans  over  these  objects;  and  it  is  subro* 
gated  to  the  powers  of  the  Police  Jury  of  the  parish  of  Jefferson,  within  Che 
limits  of  the  city... ib, 

5.  Ko  man  or  individual  proprietor  of  the  banks  of  a  navigable  river,  can  ap- 
propriate them  exclusively  to  his  own  UBe,and  at  his  pleasure  to  construct  levees 
or  erect  buildings  and  works  tliat  will  obstruct  the  (rce  use  of  Its  banks  to  all  , 
merif  although  the  right  of  property  is  in  him  as  proprietor  of  the  adjacent 
lands. 1*5. 

6.  A  re-hearing  allowed  on  the  question  of  damages,  respecting  the  right  of 
plaintiffs,  as  front  proprietors  to  be  paid  for  the  property  taken  or  destroyed  in 
making  the  new  levee ib,  309 

NEW  TRIAL. 

1.  Where  one  of  the  jurors  becomes  iaiterested  in  tbe  case  during  the  trial,  it 
isgood  ground  to  award  a  new  trial Titmeryn,  Latorre  et  al.    7i 

8.  Where  it  is  dear  a  cause  is  not  in  a  proper  condition  to  decide  on  the  im- 
portant and  delicate  question  involved,  and  the  justice  of  the  ease  requires  it,  it 
will  be  remanded  for  a  new  trial,  racier  than  a  judgment  of  non-snit  entered. 

Mrrehottoe^s  heirt  vs.  Mayor  etaL  3f  6 

3.  Motions  and  affidavits  for  new  trials  on  the  ground  of  newly  discovered  evi- 
dence should  be  received  with  great  restriction  and  much  caution. 

Burton  vs.  Maltby.  531 

NEW-ORt.EANS. 

1.  A  contract  entered  Into  by  the  corporation  of  New-Orleans  before  its  divi- 
sion into  Municipalities  must  be  enforced  against  the  whole  city,  or  the  commii*' 
sioners  of  the  sinking-fund  representing  it;  and  not  against  any  one  of  the  Mu- 
nicipalities separately,  although  the  work  performed  may  have  enured  to  its 
particular  benefit. . .  .^ «  ...  ,Lerey  vs.  Municipality  JVb.  3.  313 

78  VOL.      XVIII. 
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PARTNERSHIP. 

1.-  The  purchase  of  hoaafehoUHt  famitnre  for  the  use  of  one  of  the  partners, 
although  ooeauonany  used  to  entertain  the  enstomers  of  the  fim,  mmoi  ccmie 
within  the  leope  of  the  partnerahip.*' Ora^  vs.  Tiemany  Cuddy  Ic  C«.    59 

£.  A  partnership  h  not  hound  for  a  note  ngued  1^  one  of  the  partners  irith 
the  partnership  name,  and  vhieh  is  shown  to  have  heen  given  for  the  price  of 
furniture  for  his  indiyidual  use. t6. 

3.  After  the  dissolution  of  a  partnership;  neither  of  the  partners  can  bind  the 
other  or  the  firm  without  special  authority  derived  from,  a  new  contract  between 
them.    Such  a  contract  is  essentially  one  of  mandate. 

TUky  Watt  &  Co.  Ts.  Mead.  552 

4.  So  where  a  partner  drew  a  bill  of  exchange  in  the  name  of  a  firm  which 
had  been  dissolved,  on  one  of  the  partners,  and  waived  acceptance  and  presenta- 
tion to  the  drawee:  Held^  that  the  latter  is  not  bound,  or  in  any  way  liable  Tar 
the  payment  of  said  draft. <..... f5. 

5.  When  the  articles  do  not  contain  a  clause  that  the  partnership  mi^t  be 
dissolved  at  the  will  of  one  of  the  parUes,  simply  by  withdrawing  from  it^  and 
the  other  refuses  to  consent,  it  becomes  necessary  for  the  complaining  partner 

to  apply  to  the  oourt  for  a  disscdutton. JBruee  vs.  Rom  ef  aL  341 

6.  But  in  ease  of  violation  of  any  of  the  articles  of  partnership  by  one  part- 
ner, the  other  may  dissolve  the  partnership,  even  without  a  stipulation  to  that 
effect.  «•••  •••• i<$. 

7.  Where  a  partn^^hip  has  been  properly  dissolved  by  the  judgment  of  die 
inferior  court,  and  a  liquidation  ordered,  it  will  be  earned  into  effect  Ivy  Uus 
court i5. 

8.  Where  a  partner  accepts  a  draft  in  the  name  of  the  firm,  but  whicb  is  fer 
his  indlvi^bal  benefit,  or  pajrment,  the  other  partner  may  be  subrogated  to  the 
creditor's  rights  and  recover  tile  amount  from  his  co-partner. 

Hdttyt.  GaiemdeetaL  449 

9.  It  is  the  general  and  settled  jurisprudence,  that  on  the  dissolution  of  a 
partnership,  all  debts  due  by  it,  must  first  be  paid,  bdfore  there  is  a  division 
among  the  partners  |  the  fimd  remains  a  common  stock  and  pledged  for  the' pay- 
ment of  the  debts  of  the  firm. Ckdbome  U  Mosfhet  vs.  Thdr  Crediion.  501 

10.  The  partnership  in  a  steam^boat  is  dissolved  by  the  destruction  of  the  boat 
which  was  the  object  of  the  contract  of  partnership ;  and  the  insurance  money 
arising  from  the  loss  of  the  boat  becomes  a  fund  out  of  which  all  tlie  creditors 

of  the  partnership  must  be  first  paid, iS. 

11.  Creditors  have  a  right  of  preference  or  privilege  on  the  partnership  fund 
to  be  first  paid;  and  no  partner  can  assign  his  share,  until  the. debts  of  the  firm 
are  paid. * ib. 

1S«  So  where  two  partners  make  a  surrender  of  the  partnership  alfiurs  with 
their  own,  the  third  partner  who  is  solvent,  cannot  take  out  or  assign  his  share 
of  the  partnership  fund  until  the  partnership  debts  are  first  paid. ib. 

13.  The  balance  to  the  credit  of  a  partner  or  his  indiyidual  account,  ovepand 
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abore  the  debit,  ihould  belong  to  him  exclauyeljr  snd  not  one  half  go  to  the 

other  partner Bwi9nr9.  Malt^.  531 

14*  Where  a  witness  swears  that  what  is  written  in  a  eertain  doeoment  is  eor- 
reot,  it  does  not  imply  that  it  conUdnt  a  JuU  gtatement,  of  all  the  afiairs  of  the 
partnership)  as  he  does  not  swear  that  it  contains  every  thing  relating  to  the 

affairs. • • ib. 


PAYMENT- 

1.  The  payment  by  the  elerk  of  a  court,  in  wliioh  mon^  is  deposited,  to  the 
attorney  of  the  party  entitled  to  receive  it,  is  a  good  pajrment  and  will  discharge 
the  clerk  from  all  liability.. . » JMb^or  eiaLys. Bermeiu  4S8 

8.  The  resignation  and  acribseqnent  fidlure  of  one  of  the  plaintiffs  In  a  Judg- 
ment, who  was  sheriff,  fomish  no  excose  for  the  defendant  to  withhold  payment 
to  his  sueoessor  io  ofllee. StaU  y%.  JFudge  cf  Duirht  Court,  548 

PLEADINGS, 

1.  A  plea  denying  the  consideration,  req[aires  the  plaintiff  to  prove  it|  bat  if 
tii^  be  also  a  plea  of  fiulur«  of  eonsideration,  the  party  himself  must  show  It. 

Tkooti  et  aL  y,  B&wte9.    9t 
8.  Costs  on  leave  to  amend  pleadings  are  not  repaired  to  be  paid  up  heEore 
the  snit  proceeds,  as  in  case  of  non-suit  or  discontinuance. 

McCabe  vs.  Oente%,    80 

PLEDGE. 

1.  A  Bank,  authorized  to  discount  as  incident  to  lending  money,  may  tske 
security  t  so  also  it  may  lend  money  on  the  &ith  of  a  cotton  crop  i  and  cause  the 
eotton  to  be  dupped  by  an  agent  to  be  sold  to  reimburse  the  loan  without  violat- 
ing its  charter. i. « •Dehach  vs.  JonetefaL  447 

8.  Where,  in  a  common  law  State,  a  party  pledges  his  cotton  crop  for  a  cer- 
tain sum  advanced  to  him,  and  the  pledgee  is  autlionzed  and  required  to  sell 
the  cotton  for  reimbursement:  Beld,  that  as  a  pledge,  it  was  defeasible,  before 
delivery,  but  afterwardt  the  contract  was  complete •  • ib, 

S.  Delivery  is  essential  to  the  validity  of  a  contract  of  pledge  in  a  common 
law  State ;  and  even  a  parol  agreement  followed  by  delivery,  is  legal  and  bind- 
ingonthe  parties  and  third  persons. • • id. 

4.  In  a  case  of  pledge  or  bailment  of  goods  or  personal  property,  without  li- 
mitation of  time  for  redemption,  the  creditor  may  call  on  the  debtor  to  redeem 
after  his  debt  is  due,  by  having  a  judicial  sale,  under  a  decree  of  foreclosure ; 
or  upon  living  a  reasonable  notice  to  the  debtor  to  redeem.  But  the  parties 
may  stipulate  as  to  the  Ume  and  mode  of  sale < ib, 

5.  So  a  contract  partaking  of  die  features  both  of  pledge  and  of  an  assign- 
ment in  trust  to  secure  the  payment  of  a  debt,  is  valid  in  a  common  law  State,    id, 

6.  So  where  cotton  is  pledged  to  secure  payment  of  a  loan  of  money  and  de- 
livered to  the  agent  of  the  creditor,  making  the  advance,  who  ships  it  to  be  sold 
for  the  purpose  of  paying  this  loan  i  it  is  not  liable  to  an  attaching  creditor  in 

*the1umds  of  the  consignee,  who  is  made  garnishee,. # ib. 
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SURGEON. 

1.  Surgeons  of  regiments  in  the  State  militia  have  the  same  rank  a£  those  in  the 
U.  S.  army,  whose  du^  it  is  to  attend  those  who  may  he  woonded  in  the  ser- 
vice or  on  parade  as  a  mililia  man *......  .Harral  vs.  Vanorstetu  545 

2.  So  a  regimental  sorgeon  cannot  make  a  private  charge  and  he  entitled  to 
compensation  for  dressing  the  wounds  and  curing  a  soldier  wounded  on  parade^ 
even  when  not  in  active  or  actual  service. ib- 

VENDOR  AND  VENDEE. 

The  last  purchasers  or  vendees,  who  assume  the  notes  of  their  immediate 
vendor,  given  to  his  or  the  original  vendor,  cannot  resist  payment  on  the  ground 
of  any  equities  or  conditions  existing  hetwcen  them  and  their  immediate  ven- 
dor. The  plaintiff  or  first  vendor  is  a  stranger  to  them..^m6i/«  vs.  Davem  et  aL    42 
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WARRANTY. 

1.  Tdicre  the  purchaser  under  execution  is  evicted  he  is  cntjj^ed  to  judgment 
over  against  the  seized  debtor  and  seizing'  creditor,  on  his  warranty,  hut  under 
article  711  of  the  Code  of  Practice,  he  mustjlrat  take  out  h^execution  hgninsi 
the  former  and  on  the  return  ofmdla  bona  mayproeced  against  the  latter. 

Gueiih*8  heirs  vs.  Bagneries*  5^' 

WILL. 

1.  A  foreign  will,  or  one  made  in  another  State,  duly  proved  in  a  competent 

court  where  it  is  made,  the  executors  appointed  by  the  testator  may  continue  to  hi 

act  in  this  State,  when  the  will  has  been  registere'd  in  the  Court  of  Probates  in  Ji 

this  State,  where  the  property  is  situated.  • 

State:,  vs.  Jtufye  of  Probates  of  J^ero^Orleans.  570  | 

2.  So  foreign  wills  or  those  made  in  other  States  do  not  require  the  appoint- 
ment of  a  dative  testamentary  executor  and  an  attorney  for  absent  heirs,  when 
ordered  to  be  enregistered  in  this  State.  The  execnfbrs  or  administrators  ap- 
pointed and  qualified  to  act  under  the  will  in  the  place  where  it  is  probated  can 

act  under  it  in  relation  to  property  here. • ib»  m 

WITNESS. 

1.  When  a  witness  is  asked  how  he  knew  certain  finots  about  S.  R.  and  answers 
that  he  was  acquafaited  with  the  olrcumstauioes  of  S.  R.  ever  since  he  could  re- 
collect, it  will  be  suilident  to  account  for  the  facts  stated. 

7\imer  vs.  Latorre  et  al.    7A 

9.  The  interest  which  disqualiffes  a  witness  must  he  the  prospect  of  gaining 


«• 


an  adfftnttec,  or  to  profit  by  the  judgment  tn  the  cause,  in  which  he  is  called  to  .  • 

testify.'...^ Mojfatt  vs.  Murray  et  aL  S57 

3.  The  builder  is  a  oompetent  witness  to  testify  in  a  suit  between  the  plasterer 
and  projwietor,  for  his  wages,  when  the  former  has  been  employed  independent 
of  the  bmlding  contrast MIntotk  vs.  Ciannmi,  469 

4.  Since  the  passage  of  the  act  of  1823,  excludin9>the  testimony  of  the  maker 
•f  a  not6^  in  a  suit  by  ^e  holder  t^ainst  the  Endorser,  the  makes:  cannot  be  ad- 
mitted as  a  witness  on  any  grounds;  even  if  he  be  entirely  disiMereated, 

Fortinemi  vs.  Hoissierf.  470 
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